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REPORTS  OF  CASES 

DBTBBMINID  « 

THE  DISTRICT  COURTS    OF  APPEAL 

Of    THB 

STATE  OF  CALIFORNIA. 


f<ST.  No.  333.    Third  Appellate  District.— November  16,  1907.] 

SAMSON  DAVET,  Respondent,  v.  JOHN  MULROY,  Special 
Administrator,  etc.  (Substitute  for  V.  J.  SCHUERMAN, 
Deceased  )y  Appellant 

Appeal — Suit  in  Eqxjitt — ^Transfeb  to  Supreme  Court — Reteansper — 
Jurisdiction  or  Motion  to  Dismiss. — ^Where  an  appeal  in  a  suit 
in  equity  was  taken  directly  to  the  supreme  court,  but  by  mistake,  it 
being  improperly  entitled,  found  its  way  to  the  calendar  of  this  court, 
this  court  properly  transferred  the  case  to  the  supreme  court,  with* 
out  considering  a  motion  to  dismiss,  which  originally  could  only  b« 
heard  in  the  supreme  court;  but  when  the  cause  was  properly  retrans- 
f erred  to  this  court  for  hearing  and  decision,  this  court  has  Jurisdic- 
tion by  such  retransfer  to  hear  and  determine  a  motion  to  dismiss 
thi  appeal. 

Id- — Authobttt  or  Special  Administbatoe  to  Appeal. — A  special  ad- 
ministrator, whose  order  of  appointment  conferred  upon  him  author- 
ity to  preserve  and  protect  the  estate  of  a  deceased  defendant  who 
died  after  judgment,  and  who  was  properly  substituted  for  such 
defendant  in  the  court  below,  had  authority  to  appeal  to  the  supreme 
court  in  an  equity  case,  and  the  appeal  cannot  be  dismissed  for 
his  want  of  capacity  to  prosecute  the  appeal. 

Id. — Appeal  ntoM  Obdeb  Too  Late — Service  or  Notice  Attib  Sixty 
Days — Dismissal. — ^Where  the  appeal  from  an  order  denying  a  new 
trial  was  taken  too  late,  in  that  the  notice  of  appeal  was  not  served 
within  the  sixty  days'  time  required  therefor  by  the  terms  of  sections 
939  and  940  of  the  Code  of  Civil  Procedure  as  the  law  stood  when 
the  appeal  was  taken,  prior  to  the  adoption  of  section  941a  by  the 
legislation  of  1907,  the  appeal  must  be  dismissed. 
T  CaL  App.— 1  (1) 
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Davey  r.  MuLROT.  [7  Cal.  App. 


MOTION  to  dismiss  appeal  from  an  order  of  the  Superior 
Court  of  Nevada  County,  denying  a  new  trial.  F.  T.  Nilon, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Chas.  W.  Kitts,  for  Appellant 

Thos.  S.  Ford,  for  Respondent 

HART,  J. — This  is  an  appeal  by  the  defendant  from  an 
order  deoyiug  his  motion  for  a  new  trial,  upon  a  statement 
of  the  case. 

The  action  was  brought  to  quiet  title  to  certain  land  situ- 
ated in  Nevada  county.  The  plaintiff  claims  title  through  a 
homestead  patent  issued  to  him  by  the  government  of  the 
United  States  in  the  month  of  August,  1893.  The  defend- 
ant's claim  of  title  is  based  upon  an  alleged  purchase  of  the 
land  from  the  Central  Pacific  Railroad  Company  on  the  first 
day  of  June,  1891,  it  being  contended  that  said  land  was 
embraced  within  the  grant  to  said  railroad  company  from 
the  general  government,  by  virtue  of  an  act  of  Congress 
of  the  United  States,  approved  July  1,  1862,  entitled  **An 
Act  to  aid  in  the  construction  of  a  railroad  and  telegraph 
line  from  the  Missouri  River  to  the  Pacific  Ocean  and  to 
secure  to  the  government  the  use  of  the  same  for  postal,  mil- 
itary and  other  purposes,'*  [12  Stats.  489],  and  an  act  amend- 
atory thereof,  approved  July  2,  1864,  [13  Stats.  356],  by 
which  the  United  States  granted  to  said  railroad  company 
**each  odd-numbered  section  on  each  side  of  the  line  of  its 
railroad  to  be  located  as  provided  by  said  acts  and  which 
was  within  twenty  miles  of  said  line."  At  the  time  the 
homestead  patent  was  issued  by  the  government  to  the  plain- 
tiff the  defendant  had  possession  of  and  was  living  upon  a 
portion  of  the  disputed  land;  but  subsequently  to  the  issu- 
ance of  said  patent  to  plaintiff,  the  defendant  took  a  lease 
of  the  premises  from  plaintiff,  the  same  being  in  writing,  at 
the  nominal  rental  consideration  of  one  dollar  per  year. 

The  defendant,  after  answering  by  denial  the  averments  of 
the  complaint,  sets  out,  by  way  of  cross-complaint,  a  history 
of  his  title  to  the  land,  and  upon  the  facts  thus  alleged  asks 
for  afSrmative  relief,  viz. :  That  the  plaintiff  be  declared  the 
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holder  of  ''said  patent  and  title  of  said  premises  in  trust  for 
this  defendant;  that  he  be  directed  and  obliged  to  reconvey 
the  same  to  this  defendant,"  etc.  The  court  found  from  the 
evidence  all  the  allegations  of  the  complaint  to  be  true,  and 
accordingly  entered  a  decree  quieting  plaintiff's  title  to  the 
demanded  premises. 

Respondent  presents  a  motion  to  dismiss  the  appeal  upon 
three  grounds:  1.  Because  the  appellant  "had  not  legal  ca- 
pacity to  sue  or  be  sued  or  take  this  appeal";  2.  Because 
"this  court  never  obtained  jurisdiction  of  the  case";  3.  Be- 
cause the  appeal  was  not  taken  within  the  time  prescribed  by 
law. 

We  will  first  dispose  of  the  second  ground  of  the  motion 
to  dismiss  in  the  order  in  which  the  several  grounds  are  thus 
presented. 

The  appellant  served  upon  respondent,  on  the  seventh  day 
of  February,  1907,  a  notice  that  he  appealed  from  the  order 
"to  the  Supreme  Court  of  the  State  of  California."  Accord- 
ing to  the  clerk's  certificate,  an  undertaking  on  appeal  was 
filed  by  appellant  on  the  sixth  day  of  February,  1907.  The 
notice  was  dated  on  the  sixth  day  of  February,  but  it  does 
not  affirmatively  appear  when  the  notice  was  filed.  But  for 
the  purpose  of  the  present  discussion  the  date  of  filing  may 
be  passed  without  further  consideration  at  this  time.  If  the 
appeal  was  perfected  or  properly  taken  it  was  undoubtedly 
to  the  supreme  and  not  to  this  court.  On  the  back  of  the 
fly-leaf  of  the  transcript  (and  the  same  is  true  as  to  the 
briefs  of  the  respective  counsel)  the  title  of  the  court  is  as 
follows:  "In  District  Court  of  Appeal,  Third  Appellate  Dis- 
trict, State  of  California."  The  suit  is  one  in  equity  and 
of  that  class  of  causes  of  which,  therefore,  by  the  terms  of 
section  4  of  article  VI  of  the  constitution  this  court  is  not 
vested  with  appellate  jurisdiction,  except  where,  as  here,  the 
supreme  court  orders  the  transfer  of  the  same  to  a  district 
court  of  appeal  for  decision.  It  is  apparent  from  the  record 
that  the  appellant  sought  to  take  his  appeal  to  the  proper 
tribunal,  and  did  do  so  if  he  filed  and  served  his  notice  within 
the  time  prescribed  by  law  and  took  such  other  timely  steps 
as  are  essential  to  the  perfection  of  an  appeal.  But,  through 
a  mistake,  due  perhaps  to  a  misapprehension  of  the  county 
clerk,  such  misapprehension  being  occasioned,  no  doubt,  by 
the  misleading  manner  of  the  printed  backing  on  the  tran- 
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script  and  brie&,  the  cause  was  placed  on  the  September 
calendar  of  this  court  Counsel  for  appellant  appeared  per- 
sonally in  court  and  moved  for  an  order  transferring^  the  case 
to  the  supreme  court  on  the  ground  that  the  appeal  had  in 
fact  been  taken  directly  to  that  court  The  respondent  in- 
sisted upon  his  motion  to  dismiss  upon  the  ground,  among 
others,  already  enumerated,  that  this  court  had  no  jurisdiction 
of  the  appeal.  A  statement  of  the  nature  of  the  action  at 
once  disclosed  that  the  relief  sought  by  both  parties  was 
Cfne  solely  cognizable  in  a  court  of  equity,  and  hence  it  was 
quite  manifest  that  this  court  could  not  acquire  jurisdiction 
of  the  case  by  direct  appeal.  Upon  taking  up  the  record, 
after  the  submission  of  the  cause,  we  conceived  it  to  be 
our  duty,  in  view  of  the  status  of  the  cause  before  us,  to 
order  the  same  transferred  to  the  supreme  court,  and  ac- 
cordingly we  made  such  order,  and  thereafter  the  case  was 
transferred  to  this  court  for  decision.  Among  the  papers 
we  find  with  the  record  of  the  case  is  a  document  which 
was  filed  on  the  first  day  of  November,  1907,  a  few  days 
subsequently  to  the  order  of  the  supreme  court  transferring 
the  cause  here  for  decision.  This  document  is  signed  by  the 
attorneys  for  the  respondent,  and  appears  to  bristle  with 
indignation  because  this  court  transferred  the  case  to  the 
supreme  court  under  the  authority  of  rule  32  of  this  court, 
and  with  considerable  warmth  the  learned  counsel  declare 
that  it  was  our  duty  to  have  ordered  a  dismissal  of  the 
appeal,  and  that  rule  32  has  no  application  to  the  circum- 
stances of  the  case  as  it  appeared  on  the  calendar  of  this 
court.  It  may  be  that  within  the  ordinarily  untrodden 
range  of  the  recondite  learning  of  the  gentlemen  repre- 
senting the  respondent,  and,  therefore,  esoterically  hidden 
from  the  common  view,  there  is  to  be  found  some  sound 
reason  for  the  exercise  by  this  court  of  the  remarkable 
power  of  ordering  a  dismissal  of  an  appeal  taken  to  the  su- 
preme court;  but,  from  our  point  of  view,  it  seems  to  be 
a  proposition  readily  obvious  to  the  average  intelligence  that 
this  court  has  no  more  right  to  dismiss  an  appeal  to  the 
supreme  court,  merely  because  the  cause  has  by  mistake  or 
through  inadvertence  found  its  way  to  our  calendar,  than 
it  would  have  to  dismiss  any  other  appeal  to  that  court  upon 
the  motion  of  counsel.  It  ought  not  to  be  necessary  to  re- 
mark that  we  have  no  conceivable  authority  to  interfere  with 
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the  jurisdiction  of  the  supreme  court.  And  it  ought  to  be 
equally  as  unnecessary  to  observe  that  the  test  determinative 
of  the  court  to  which  an  appeal  is  taken,  is  not  the  title  of 
the  oourt  on  the  printed  back  of  the  transcript  or  of  the 
briefs,  but  is  the  language  of  the  notice  of  appeal  itself.  The 
case  could  have  been  removed  from  our  calendar  by  either 
of  two  proper  methods,  viz. :  By  striking  it  from  the  calendar 
or  by  the  course  adopted  and  pursued  by  us.  By  the  latter 
course,  the  cause  was  certain  to  go  where  it  properly  be- 
longed, without  further  action.  By  the  former,  it  is  prob- 
able that  an  application  to  the  supreme  court  would  have 
been  necessary,  in  order  to  get  it  upon  the  calendar  of  that 
court,  for  an  order  requiring  the  clerk  of  this  court  to  trans- 
mit the  record  to  the  former  court,  thus  causing  extra  trouble 
and  expense.  But  in  either  case,  it  is  manifest,  the  cause 
must  have  finally  gone  where  it  belonged. 

We  will  now  proceed  to  a  consideration  of  the  other  grounds 
upon  which  a  dismissal  of  the  appeal  is  asked.  The  defend- 
ant, Schuerman,  it  seems,  died  after  judgment  was  had  and 
entered  against  him  by  the  court  below.  In  order,  therefore, 
to  prosecute  an  appeal  in  this  case,  Mulroy  was,  upon  peti- 
tion, appointed  special  administrator.  The  order  of  appoint- 
ment recited  that  Schuerman  died  intestate  in  Nevada  county 
on  December  1,  1906,  leaving  estate  in  said  county,  etc.,  and 
that  it  appears  to  be  necessary  that  a  ''Special  Administrator 
of  the  Estate  of  said  decedent  be  forthwith  appointed  to 
preserve  and  protect  the  same,**  It  is  contended  that  neither 
the  order  appointing  nor  the  special  letters  gave  Mulroy  au- 
thority to  maintain  this  appeal  because  his  powers  as  such 
special  administrator  are  not  therein  specifically  pointed  out, 
or,  in  other  words,  because  he  is  not  so  expressly  authorized  to 
prosecute  the  appeal.  This  contention  is  based  on  the  lan- 
guage of  section  1412  of  the  Code  of  Civil  Procedure,  so  much 
of  which  as  is  pertinent  to  the  question  here  reads  as  follows : 
''The  appointment  may  be  made  at  any  time,  and  without 
notice,  and  must  be  made  by  entry  upon  the  minutes  of  the 
court  specifying  the  powers  to  be  exercised  by  the  adminis- 
trator.** We  think  the  language  of  the  order  is  broad  enough 
and  sufficiently  specific  to  bring  the  matter  of  maintaining 
this  appeal  within  the  authority  and  powers  conferred  upon 
him  as  special  administrator  by  the  special  letters  granted 
to  him,  construed  by  the  light  of  said  order  of  appointment 
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We  can  conceive  of  no  more  appropriate  steps  which  could 
be  taken  by  an  administrator  to  "protect  and  preserve'*  the 
property  of  the  estate  of  his  intestate  than  by  prosecuting  an 
appeal  from  a  judgment  or  order  involving  the  property 
rights  of  the  estate  and  which  he  may  be  advised  has  been 
erroneously  entered  against  the  intestate.  The  authorities 
cited  by  counsel  upon  this  point  have  no  application  to  the 
question  here.  Nor  do  we  think  that  the  case  of  Collins  v. 
O'Laverty,  136  Cal.  35,  [68  Pac.  327],  and  other  cases  cited 
to  the  same  point,  are  open  to  the  interpretation  which  counsel 
seem  to  give  them.  It  is  true  that  the  action  here  is  not  one 
for  the  specific  recovery  of  the  possession  of  the  premises; 
but  the  issue  tendered  by  the  complaint  and  cross-complaint 
and  consequently  to  be  determined  is  the  title  to  or  owner- 
ship of  the  land,  and  if  the  issue  is  decided  adversely  to  the 
claim  of  the  appellant,  then  at  least  a  potential  right  of  pos- 
session would  vest,  eo  instantif  in  the  respondent,  who,  when 
the  same  ripened  into  the  right  of  possession,  would  be  en- 
titled to  reduce  such  right  to  actual  possession.  If  the  par- 
ties were  reversed  in  the  character  in  which  they  appear  here 
as  litigants,  of  course  the  same  would  be  true.  In  his  cross- 
complaint,  the  defendant,  who  was  in  possession  at  his  death, 
declares  that  he  is  the  owner  of  the  land,  and  alleges  that 
the  respondent  obtained  a  pretended  title  from  the  govern- 
ment by  unlawful  means,  and  asks  that  respondent  be  de- 
creed to  hold  his  evidence  of  title — the  homestead  patent — 
in  trust  for  him.  The  special  administrator,  in  prosecuting 
this  appeal,  in  an  action  which,  upon  a  cross-complaint,  as 
we  have  seen,  seeks  a£5rmative  relief  upon  behalf  of  his  in- 
testate upon  the  ground  that  the  latter  was  the  owner  of  the 
disputed  property,  is,  we  doubt  not,  clearly  acting  within 
the  powers  as  such  administrator  granted  to  him  by  the  court 
— ^to  preserve  and  protect  the  estate  of  the  decedent. 

But  we  are  of  the  opinion  that  the  appeal  must  be  dis- 
missed  upon  the  third  ground  upon  which  a  dismissal  is 
asked.  The  statute  (Code  Civ.  Proc,  sees.  939,  940),  as  it  ex- 
isted at  the  time  the  appeal  herein  was  sought  to  be  taken,  re- 
quired that  the  notice  of  appeal  should  be  filed  and  served  on 
the  adverse  party  within  sixty  days  after  the  order  was  made 
and  entered  in  the  minutes  of  the  court.  Here  the  order 
was  made  and  entered  on  the  eighth  day  of  December^  1906, 
and  the  notice  was  apparently  filed  on  February  6,  1907  (al- 
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though  it  is  not  clear  from  the  record  that  it  was  so  filed) , 
but  not  served  on  the  ** adverse  party"  until  the  seventh  day 
of  February,  1907.  Thus  it  appears  that  service  was  made  on 
the  sixty-first  day  after  the  order  was  made  and  entered. 
The  statute  reads:  ''An  appeal  is  taken  hy  filing  with  the 
clerk  of  the  court  in  which  the  judgment  or  order  appealed 
from  is  entered,  a  notice  stating  the  appeal  from  the  same, 
or  some  specific  part  thereof,  and  serving  a  similar  notice  on 
the  adverse  party  or  his  attorney."  It  is  thus  to  be  observed 
that  two  initiatory  steps  must  be  taken  in  order  to  consum- 
mate the  appeal — filing  of  a  notice  of  appeal  and  serving  a 
similar  notice  upon  the  adverse  party  or  his  attorney.  A 
failure  to  do  either  of  these  two  things  within  the  time  within 
which  a  party  has  the  right  to  appeal  is  fatal  to  the  taking 
of  the  appeaL  The  statute  is  the  sole  source  from  which  the 
right  of  appeal  flows,  and  every  step  which  is  thereby  re- 
quired to  be  taken  in  order  to  perfect  an  appeal  is  juris- 
dictional, and  without  observance  of  which  there  can  be  no 
appeal  efTected.  If  the  service  upon  the  adverse  party  or  his 
attorney  of  the  notice  one  day  aftjr  the  time  limited  within 
which  an  appeal  may  be  taken  would  be  effective,  then  such 
service  ten  or  twenty  days  thereafter  would  be  equally  as 
effective,  and  the  language  of  the  statute  would  thus  be  ren- 
dered meaningless.  The  provision  as  to  the  service  of  the 
notice  is  equally  as  mandatory  as  that  with  reference  to  the 
filing,  and  it  would  not  for  a  moment  be  contended  that  a 
filing  of  the  notice  after  the  time  limited  by  the  statute  would 
have  any  force.  To  give  the  section  any  other  construction 
would  amount  to  an  elimination  by  judicial  legislation  of  the 
provision  as  to  the  time  of  service  of  the  notice. 

The  legislature  of  1907  (Stats.  1907,  p.  753)  added  a  new 
section  to  the  Code  of  Civil  Procedure,  numbered  941a,  which 
seems  to  repeal  that  part  of  section  940,  supra,  requiring  the 
service  of  the  notice  upon  the  adverse  party  or  his  attorney. 
But,  as  seen,  the  appeal  in  the  case  at  bar  was  attempted 
to  be  perfected  under  said  section  940  prior  to  the  approval 
of  section  941a. 

The  appeal  is  dismissed. 

Chipman,  P.  J.,  and  Burnett,  J^  concurred. 
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[Cly.  No.  877.    Third  Appellate  DiBtriet— Noyember  16,  1907.] 

A,  ALPEB  et  al.,  Respondents,  ▼.  PATRICK  TORMET, 
Appellant,  et  aL,  Defendants. 

Easiiceni^— Advxbsx  UsKfr— Pibmissivb  IJs»— Question  or  Faot— Sup- 
port OF  Finding.— Where  it  appean  without  questioii  that  the  nee  of 
the  easement  in  eontroveriT'  waa  open,  notoriona,  peaeeable  and  eontia- 
Qona  for  the  statutory  period,  and  with  the  knowledge  and  aequi- 
•seenee  of  the  defendants,  but  appellant  claims  that  the  use  was 
permissive  and  not  adverse,  and  was  a  license  exercised  in  subordina- 
tion to  appellant's  ownership,  the  question  of  the  support  of  a  find- 
ing in  favor  of  a  title  by  prescription  in  the  respondents  la  one  of 
fact,  not  depending  upon  the  burden  of  proof,  and  the  only  question 
is  whether  there  is  any  evidence  to  support  the  findings. 

Id.— Presumption  ov  Grant  ov  Easement— Parol  Bale  op  Bigbt  op 
Wat — ^Adverse  Use. — ^A  legal  grant  of  an  easement  will  be  pre- 
sumed on  proof  of  the  use  and  enjoyment  thereof  for  the  period  of 
five  years.  Where  there  was  a  parol  sale  of  a  right  of  way  for  a  spur 
track  to  respondent's  predecessor,  the  grantee  thereof  held  adversely 
to  the  grantor,  and  the  presumption  of  a  legal  grant  is  equivalent 
to  a  presumption  that  the  use  was  adverse  under  a  claim  of  a  right. 
This  presumption  is  sufficiAit  evidence  to  support  the  finding  of  titie 
by  prescription  in  the  respondent. 

Id. — Bight  op  Wat  for  Spur  Track — Appurtenance  to  Hanupagtur- 
INO  Plant — Conduct  op  Appellant. — ^Where  the  conduct  of  the  ap- 
pellant is  consistent  only  with  an  understanding  that  the  right  of 
way  for  a  spur  track  was  an  easement  owned  by  respondent's  pred- 
ecessor as  appurtenant  to  a  manufacturing  plant,  and  that  appel- 
lant so  recognized  it,  such  conduct  is  a  potential  circumstance  in 
determining  the  character  of  the  use  of  the  easement;  and  the  court 
was  authorized  to  find  that  the  use  was  adverse  under  a  claim  of 
right,  as  against  the  mere  testimony  of  appellant  that  it  was  per- 
missive. 

Id. — ^Parol  Sale — ^Pbice  not  Paid. — Where  the  evidence  shows  an  at- 
tempt by  parol  agreement  to  sell  the  right  of  way,  and  not  merely  an 
agreement  to  sell  in  future,  and  the  subsequent  conduct  of  the  par- 
ties shows  that  they  considered  the  transaction  a  sale,  it  does  not 
affect  the  case  that  the  price  was  not  paid,  or  that  appellant's  pred- 
ecessor became  insolvent  and  was  not  able  to  pay  its  debts  in  fulL 

Id. — ^Rule  as  to  Parol  Gift  or  Grant — Possession  and  Use — ^Ab- 
solute Title. — ^A  parol  gift  or  grant  of  the  right  of  way  for  an 
easement  followed  by  possession,  use  and  enjoyment  of  it  with  the 
knowledge  of  the  grantor  or  donor  for  over  five  years,  invests  the 
grantee  or  donee  with  an  absolute  title  to  the  right  of  way  or  i 
menu 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  CouiUy,  and  from  an  order  deuying  a  new 
trial.     W.  S.  Wella,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Leo  P.  Tormey,  and  R.  H.  Latimer,  for  Appellant 

Heller  &  Powers,  and  L.  H.  Brownstone,  for  Respondents. 

BURNETT,  J.— The  action  was  brought  to  restrain  de- 
fendants  from  interfering  with  plaintiffs'  use  and  enjoy- 
ment of  certain  railroad  spur  tracks. 

These  spur  tracks  were  connected  with  and  constituted  an 
important  part  of  a  large  meat  packing  plant  owned  and 
operated  by  the  Union  Stock  Yard  Company,  situated  at 
Rodeo,  Contra  Costa  county. 

Two  tracks  were  built,  both  running— one  easterly  and  the 
other  westerly — ^f rom  the  buildings  of  the  stockyard  company 
to  the  main  lines  of  the  Southern  Pacific  Railroad  Company. 

The  east  track,  the  only  one  in  controversy  here,  was  con- 
structed some  time  prior  to  the  other. 

The  land  upon  which  said  buildings  were  located  was  orig* 
inally  bought  by  one  Wheeler,  and  there  is  evidence  justify* 
ing  the  inference  that  Tormey  sold  to  him  the  right  of  way 
for  the  east  spur  track. 

Subsequently  Wheeler  conveyed  all  his  rights  to  the  said 
Union  Stock  Yard  Company,  which  was  incorporated  in  1890, 
and  Tormey  became  president  of  the  corporation. 

As  such  president,  on  behalf  of  said  corporation,  he  exe* 
euted  leases  and  a  mortgage  of  the  corporation's  property 
including  ''all  the  buildings  •  .  .  and  appurtenances  now 
erected  or  in  the  process  of  erection  upon  said  blocks  .  .  . 
and  all  and  every  railroad  tracks  and  railroad  superstructures 
which  have  heretofore  and  may  hereafter  be  built  by  the 
party  of  the  first  part,  leading  from  the  line  of  the  track  of 
the  Northern  Railway  Company  now  operated  by  the  South- 
em  Pacific  Company  and  used  and  intended  to  be  used  in 
connection  with  the  improvements  and  machinery  in  said 
blocks  or  any  or  either  of  them." 

In  the  year  1895  the  corporation  was  adjudged  an  in- 
iolvait 
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Tormey,  who  was  the  largest  creditor,  was  naturally  in- 
terested in  getting  as  much  as  possible  for  the  property,  and 
for  that  purpose  he  had  a  map  made  of  it  and  he  added  the 
east  spur  track  because  it  did  not  appear  on  the  ofiSeial  map. 

He  caused  blue-prints  of  this  map  to  be  made  and  circu- 
lated for  the  purpose  of  securing  purchasers  for  the  prop- 
erty. 

Judgment  was  rendered  for  plainti£b  against  the  defend- 
ants. 

The  defendant  Tormey  appealed  from  said  judgment  and 
from  the  order  denying  his  motion  for  a  new  trial. 

It  is  not  disputed  that  plaintiffs  acquired  whatever  rights 
the  said  corporation  had  in  and  to  the  said  east  spur  track. 

The  main  controversy,  however,  is  as  to  the  sufficiency  of 
the  evidence  to  support  the  finding:  **That  said  defendant 
Tormey  granted  to  said  Union  Stock  Yard  Company,  plain- 
tiffs' predecessor  in  title,  before  or  at  the  time  said  spur 
tracks  were  constructed,  the  right  of  way  over  the  said  prop- 
erty owned  by  him,  on  which  said  spur  tracks  are  now  situ- 
ated for  said  spur  tracks  and  for  the  uninterrupted  use  of 
the  same,  and  plaintiffs  and  their  predecessors  in  title  have 
been  in  the  continuous,  open  and  peaceable  possession  of  said 
right  of  way,  and  said  spur  tractai  for  more  than  nine  years 
last  past  and  said  possession  has  been  under  a  claim  of  title 
and  adverse  to  these  defendants  and  to  all  the  world  and 
defendants  have  had  knowledge  thereof." 

It  will  not  be  controverted  that  if  the  evidence  shows  a 
title  by  prescription,  this  is  sufficient  to  uphold  the  judgment 
regardless  of  whether  a  grant  was  actually  proved. 

The  elements  of  title  by  prescription  are  so  familiar  as  not 
to  require  restatement.  We  simply  refer  to  a  few  of  the 
many  cases  where  the  subject  is  discussed :  Barbour  v.  Pierce, 
42  Cal.  662;  Unger  v.  Mooney,  63  Cal.  586,  [49  Am.  Rep. 
100] ;  Alta  Land  Co.  v.  Hancock,  85  Cal.  226,  [20  Am.  St. 
Rep.  217,  24  Pac.  645] ;  Franz  v.  Mendonca,  131  Cal.  205,  [63 
Pac.  361] ;  Clarke  v.  Clarke,  133  Cal.  667,  [66  Pac.  10]  j 
Franz  ▼.  Mendonca,  146  Cal.  640,  [80  Pac.  1078] ;  also  22 
Am.  &  Eng.  Ency.  of  Law,  p.  1183,  and  notes. 

There  is  no  question  here  that  the  use  of  the  easement  was 
open,  notorious,  peaceable,  continuous  for  the  statutory  period 
and  with  the  knowledge  and  acquiescence  of  the  defendants. 

There  is  only  one  proposition  concerning  which  there  can 
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be  any  difference  of  opinion,  and  that  is  whether  said  use 
was  under  a  claim  of  right  or  in  subordination  to  and  recog- 
nition of  Tormey 's  title. 

Appellant  claims  that  the  evidence  shows  that  the  use  was 
only  "permissive"  and  not  *' adverse."  There  is  some  con- 
fusion in  many  of  the  cases  in  the  use  of  the  term  "per- 
missive/' as  an  adverse  possession  in  a  sense  must  be  by  per- 
mission or  acquiescence  of  the  one  against  whom  it  is  invoked. 
But  imputing  to  the  term  the  meaning  clearly  intended  of 
a  license  exercised  in  subordination  to  appellant's  claim  and 
ownership,  still  it  is  a  question  of  fact  to  be  determined 
by  the  trial  court,  and  under  the  well-established  rule  its  de- 
termination against  appellant's  contention  is  binding  upon  us 
if  it  finds  any  substantial  basis  in  the  evidence. 

Appellant  insists  that  the  burden  is  upon  plaintiffs  to 
prove  the  easement,  citing  American  Co.  v.  Bradford^  27  Cal. 
361;  De  Frieze  v.  Quint,  94  Cal.  663,  [28  Am.  St.  Rep.  151, 
30  Pac.  1] ;  Ball  ▼.  Kehl,  95  Cal.  613,  [30  Pac.  780] ;  San 
Francisco  it  8.  J.  V.  Ey.  Co.  v.  Leviston,  134  Cal.  412,  [66 
Pac.  473]. 

But  he  seems  to  lose  sight  of  the  fact  that  it  is  not  a  ques- 
tion here  of  who  has  the  burden  of  proof,  or  whether  the  issue 
has  been  established  by  a  preponderance  of  the  evidence,  but 
that  the  only  consideration  concerning  us  is  whether  there 
ig  any  evidence  to  support  the  finding  of  the  trial  court. 

In  reviewing  the  action  of  the  lower  court  the  following 
obvious  reflections  must  be  taken  into  account.  A  grant  of 
an  easement  will  be  presumed  on  proof  of  use  and  enjoy- 
ment for  a  time  corresponding  with  the  local  period  of  limita- 
tion for  quieting  titles  to  land.  (Am.  &  Eng.  Ency.  of  Law, 
supra.)  This,  of  course,  is  equivalent  to  the  presumption  that 
the  use  was  under  a  claim  of  right  as  the  grantee  holds  ad- 
versely to  the  grantor  and  not  in  subordination  to  the  latter 's 
title.  This  presumption  is  itself  evidence  which  is  sufficient  to 
support  the  finding. 

Again,  the  conduct  of  appellant  is  consistent  only  with  the 
position  that  it  was  understood  that  the  corporation  owned 
the  easement  as  appurtenant  to  its  manufacturing  plant.  Ap- 
pellant so  recognized  it  in  the  execution  of  the  instruments 
to  which  we  have  referred  and  in  the  blue-prints  which 
he  made  and  circulated.  This  is  probably  insufficient  to 
ereate  an  estoppel  but  it  is  a  potential  circumstance  in  the 
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determination  of  the  character  of  the  use  of  the  easement 
Even  if  appellant  had  testified  positively  that  there  was  no 
such  grant  and  that  the  use  was  only  ''permissive"  and  not 
under  a  claim  of  right,  we  cannot  say  that  the  trial  court 
would  have  been  bound  to  so  find  in  opposition  to  the  adverse 
inferences  suggested  by  his  conduct  and  the  said  presump- 
tion. 

Again,  plaintiffs,  to  establish  their  case,  relied  largely,  as 
far  as  the  testimony  of  witnesses  is  concerned,  upon  that  of 
appellant  himself. 

The  court  had  a  right  to  consider  the  fact  that  from  his 
interest  in  the  outcome  he  was  naturally  a  hostile  witness 
and  there  is  justification  for  viewing  his  testimony  in  the 
light  most  favorable  to  respondents'  contention. 

In  that  testimony  we  think  there  is  positive  support  for  the 
conclusion  that  the  use  of  the  easement  was  adverse  and  un- 
der a  claim  of  right. 

Appellant,  among  other  things,  testified:  ''It  was  always  un- 
derstood by  everybody  that  those  tracks  were  to  be  used  in 
conjunction  with  the  slaughter-house.  The  tracks  were  put 
down  for  the  use  of  the  packing-houses.  There  wasn't  any 
question  about  the  spur  tracks  being  used  for  the  benefit  of 
the  packing-houses  except  a  part  of  the  spur  tracks  were  on 
my  land  and  it  was  understood  that  the  Union  Stock  Yard 
Company  should  buy  a  piece  of  land  from  me  and  have  it 
surveyed  and  they  never  paid  me  for  it  and  I  never  gave 
them  a  deed.  ...  I  never  heard  any  question  as  to  the  title 
of  the  stock  yard  company  to  any  of  the  property  that  they 
had.  It  was  always  assessed  to  them.  .  .  .  The  stock  yard 
company  never  had  any  trouble  with  anybody  about  the 
tracks;  whenever  they  wanted  to  use  it  they  used  it  without 
anybody's  objecting.  ...  I  never  made  any  opposition  to 
them  building  the  switch  because  they  asked  my  consent 
about  it  and  I  gave  them  my  consent  ...  I  didn't  inform 
anybody  that  I  claimed  the  land  east  of  the  town  free  from 
any  easement. 

''The  time  I  tore  up  the  tracks  and  made  a  demand  for 
the  box  shucks  was  the  first  time  I  ever  claimed  to  have  the 
right  to  forbid  anybody  using  the  spur  tracks.  That  was  in 
July,  1901.  .  .  . 

**Mr.  Wheeler  bought  seven  hundred  acres  down  towards 
the  powder  works.    Ue  said  *I  want  to  buy  eight  or  nine 
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hundred  acres  from  you.'  I  said,  'Mr.  Wheeler,  you  come 
down  on  the  ground  and  whatever  you  take  off  the  front  you 
take  right  back  to  the  county  road  parallel  to  that  line  of 
fence  and  lay  this  track  dawn,  and  of  course  this  tract  out* 
side  of  this  land  was  sold/  and  Mr.  Wheeler  said  then,  'When 
we  get  this  thing  fixed  up  we  will  pay  you  for  that.'  " 

It  would  seem  to  be  a  fair  inference  from  the  foregoing 
that  it  was  the  intention  of  the  parties  that  at  the  time  of 
said  conversation  the  title  should  pass  from  appellant  to 
Wheeler. 

It  was  an  agreement  of  sale  and  not  simply  an  agreement  to 
sell  in  the  future. 

The  subsequent  conduct  of  the  parties  shows  that  they  con- 
sidered the  transaction  a  sale  at  least  to  the  extent  of  the 
easement  and  even  of  the  small  strip  of  land  over  which  the 
spur  track  was  laid. 

It  does  not  affect  the  case  that  the  price  was  not  paid. 

It  is  unfortunate  that  the  corporation  became  involved 
and  presumably  was  not  able  to  pay  its  debts  in  full,  but 
this  does  not  change  the  rule  that  "a  parol  gift  or  grant  of 
the  right  of  way  or  easement  followed  by  possession,  use  and 
enjoyment  of  ity  with  the  knowledge  of  the  grantor  or  donor 
for  over  five  years  invests  the  grantee  or  donee  with  an  abso- 
lute title  to  the  right  of  way  or  easement.''  (Ashley  v.  Ash- 
ley, 4  Gray,  197 ;  Sumner  ▼.  Stevens,  6  Met.  337 ;  Arbuckle  ▼. 
Ward,  29  Vt.  43.) 

Of  course,  it  is  technically  inaccurate  under  our  practice 
to  characterize  the  agreement  of  sale  as  a  "parol  grant," 
but  the  transaction  furnished  Wheeler  a  "color  of  title"  and 
afforded  convincing  evidence  that  his  possession  of  the  ease- 
ment was  begun  and  continued  under  claim  of  right 

The  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  16,  1907,  and  the  fol- 
lowing opinion  was  then  rendered  thereon : 

BURNETT,  J.— After  a  careful  examination  of  appel- 
lants'  petition  herein  for  a  rehearing  of  the  cause  before  this 
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court,  we  see  no  reason  for  a  modification  of  the  views  ex- 
pressed in  the  main  opinion  rendered  in  said  canse. 
A  rehearing  is  therefore  denied. 

Hart,  J.,  and  Chipman,  P.  7.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  14, 1908. 


[Civ.  No.  876.    Third  Appellate  Diitrlet. — ^November  20,  1907.] 

ELIZABETH  NOBLES  (Formerly  ELIZABETH  HUT- 
TON),  by  C.  M.  CURLEY,  Her  Guardian,  Respondent,  ▼. 
D.  D.  HUTTON,  Appellant 

AonoN  TO  Sbt  Asms  Dkxd— Want  or  OoKsiDEaATioM— FmnoiABV  Bb- 

LATIONS — ^FBAUD  AND  UNDUX   iNVLTIXNai — SUPPOBT  07  FINDINGS. — 

In  an  action  to  set  aside  a  deed  executed  by  a  mother  to  her  son, 
where  the  court  found  that  when  the  deed  was  executed,  the  plaintiff 
was  old,  infirm,  of  failing  memorj,  and  of  unsound  mind,  and  bj 
reason  thereof  incapacitated  from  attending  to  business,  and  de- 
fendant took  advantage  of  such  incapacitj,  and  procured  her  to  sign 
and  acknowledge  the  deed  without  consideration;  that  the  plaintiff 
was  without  independent  advice,  and  that  defendant  bj  taking  ad- 
vantage of  plaintiff's  mental  weakness,  and  by  the  use  of  undue  in- 
fluence arising  out  of  the  relationship  between  them  of  mother 
and  son  and  of  principal  and  agent,  induced  plaintiff  to  execute  the 
deed;  held,  tnat  the  findings  are  substantially  supported  bj  the  evi* 
dence  and  that  a  case  of  breach  of  fiduciary  relations,  and  of  con- 
structive fraud  and  undue  influence,  are  clearly  established,  entitling 
plaintiff  to  avoid  the  deed. 

Itoto — INCAPACITT  NOT  07  Pabamount  Importangb — ^Although  there  is 
iome  evidence  tending  to  sustain  the  finding  of  the  plaintiff's  in- 
capacity and  of  her  inability  to  understand  the  nature  and  result  of 
the  deed,  yet  her  incapacity  to  that  extent  is  not  of  paramount  im- 
portance in  view  of  the  other  facts  presented  by  the  record,  establish- 
ing the  breach  of  flduciaiy  relations  and  eonstructive  fraud  and 
undue  influence. 

Ii>. — Gift  to  Aoknt — ^Undus  Influsnoi  Easily  Exercised — Prisumf- 
TiON  07  Fraud— Burden  of  Proof. — A  gift  of  valuable  property  by 
a  principal  to  an  agent  under  circumstances  in  which  undue  influenee 
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of  the  agent  over  the  principal  xnay  be  easily  exercised,  is  by  pre- 
mimption  of  law  tainted  with  fraud,  and  the  burden  of  showing  the 
good  faith  of  the  same  is  on  the  donee,  and  when  he  fails  to  sustaia 
sueh  burden,  the  transaction  must  be  avoided. 

Id. — ^Pbicsumption — ^Fbaud  Bkfwkkn  Parent  and  Child — ^ADVANTAei 
Takkn  or  Fbbblb  Mind — Fraud  upon  Other  Children — ^Burden 
HOT  Sustained. — The  relation  of  parent  and  child,  where  business 
transactions  are  carried  on  between  them,  is  the  source  of  the  very 
highest  consideration  of  confidence  and  trust.  Where  a  parent,  if 
Bot  totally  incompetent,  was  so  old  and  enfeebled  in  mind  that  she 
might  readily  be  imposed  upon  by  her  son,  who  induced  her  to  leave 
her  home  and  reside  with  him  and  to  convey  her  property  to  him 
to  the  exclusion  of  other  children  who  were  filial  and  in  amicable 
relation  with  their  mother,  the  transaction  is  presumptively  fraud- 
ident,  and  will  be  avoided  where  the  son  does  not  sustain  the  bur- 
den to  show  that  the  deed  was  made  freely  and  voluntarily  with  full 
knowledge  of  all  the  facts,  and  with  perfect  understanding  of  the 
effect  of  the  transfer. 

Id. — Independent  Advice  Essential. — ^Persons  standing  in  a  confiden- 
tial relation  toward  others  cannot  entitle  themselves  to  hold  bene- 
fits which  others  may  have  conferred  upon  them,  unless  they  can 
show  to  the  satisfaction  of  the  court  that  the  person  by  whom  the 
benefits  have  been  conferred  had  independent  advice  in  conferring 
them,  which  should  be  given  in  private  by  some  one  of  sueh  per* 
son's  own  selection,  and  when  the  grantor  is  not  surrounded  with 
dominating  influences  favoring  the  transfer. 

liKi — Evidence  op  Mental  Incomfetenot — Question  op  Fact. — ^Where 
a  question  of  mental  incompetency  is  involved,  although  it  relates 
primarUy  to  the  time  when  the  act  was  performed,  yet  evidence  of 
the  mental  condition  of  the  grantor  before  and  after  the  execution 
of  the  deed  is  competent  as  bearing  upon  that  question,  and  tho 
question  is  one  of  fact  to  be  determined  by  the  trial  judge,  who  is 
the  exclusive  judge  of  the  credibility  of  the  witnesses. 

Iifty — ^Testimont  op  Persons  Acquainted — ^Remote  Knowledoe — 
Harmless  Buung — Objections. — ^The  admission  of  testimony  of 
persons  who  were  formerly  intimately  acquainted  with  the  plaintiff 
oB  the  subject  of  her  mental  incompetency,  but  not  recently  ac- 
quainted with  her  mental  condition,  goes  rather  to  the  weight  than  to 
the  admissibility  of  the  testimony,  but  under  the  other  facts  in  the 
cue,  any  error  in  admitting  the  evidence  of  incompetency  is  harm- 

Jm^ — ^EviDENGB  OP  Want  op  Consideratiom  por  Deed. — ^Evidence  of 
witnesses  to  kaowledge  of  the  fact  that  no  consideration  was  paid 
for  the  deed  was  admissible,  not  as  contradicting  the  written  instm* 
ment,  bat  for  the  purpose  of  showing  that  it  was  void  because  ob" 
tRinad  without  consideration,  by  fraud  and  undue  influence. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County  and  from  an  order  denying  a  new  trial  J.  <j. 
White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wddon  &  Held,  for  Appellant 

W.  O.  Poage,  and  Thomas,  Pemberton  &  Thomas,  for  Re- 
spondent. 

HART,  J. — ^The  purpose  of  this  action  is  to  set  aside  a 
certain  deed,  purporting  to  convey  the  lands  therein  de- 
scribed to  defendant,  and  to  quiet  title  to  said  lands. 

The  plaintiff,  having  been,  prior  to  the  commencement  of 
this  action,  adjudged  by  the  superior  court  to  be  an  incom- 
petent, and  a  guardian  of  her  estate  and  person  thereupon 
appointed,  brought  the  suit  and  is  a  party  hereto  by  her 
general  guardian. 

Judgment  was  awarded  to  plaintiff,  setting  aside  the  deed 
and  quieting  her  title  to  the  lands  alleged  to  have  been  there- 
by conveyed. 

The  appeal  is  from  the  judgment  and  the  order  denying 
defendant  a  new  trial. 

The  defendant  is  a  son  of  the  plaintiff,  and  it  is  charged  in 
the  complaint  that  the  latter,  while  in  a  state  of  mental  in- 
competency, conveyed  to  the  defendant,  without  a  valuable 
consideration,  the  lands  involved  in  this  controversy.  It  is 
alleged  that  the  plaintiff,  by  reason  of  the  infirmities  of 
old  age,  was  without  capacity  to  transact  business,  or  to  real- 
ize and  understand  the  effect  of  her  act  in  executing  said 
deed  to  defendant;  that  she  was  illiterate  and  unable  to  read, 
and  at  the  time  of  the  transaction  complained  of  had  no  op- 
portunity to  secure  and  receive  the  counsel  and  advice  of  any 
other  relative,  friend  or  acquaintance;  that  the  plaintiff  was 
taken  by  the  defendant  and  his  wife  to  Ukiah,  a  distance  of 
about  fifty  miles  from  her  home,  and  while  among  strangers, 
signed  and  acknowledged  the  deed;  that  defendant,  taking 
advantage  of  the  said  infirmity  of  mind  and  illiteracy  of 
plaintiff,  and  of  his  relationship  to  her,  imposed  upon  said 
plaintiff  and  unduly  influenced  her  to  transfer  to  him  said 
property,  which,  it  is  alleged,  is  of  the  value  of  about  $60,000. 
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The  court  found  that  upon  the  seventeenth  day  of  June, 
1904,  the  day  upon  which  the  deed  mentioned  in  the  com- 
plaint was  executed  as  alleged,  the  plaintiff  was  ''old,  infirm, 
of  failing  memory  and  of  unsound  mind,  and  by  reason  there- 
of at  the  time  incapacitated  from  attending  to  business,"  and 
that  defendant  took  advantage  of  such  incapacity,  and  pro- 
cured her  to  sign  and  acknowledge  said  deed,  conveying  to 
him  the  property  described  in  the  complaint,  without  any  con- 
sideration therefor;  that  the  plaintiff  in  the  transaction  was 
without  independent  advice,  and  that  defendant  **by  taking 
advantage  of  plaintiff's  mental  weakness  and  by  the  use  of 
undue  influence  arising  out  of  the  relationship  existing  be- 
tween the  parties  hereunto,  to  wit,  the  relation  of  mother 
and  son,  and  of  principal  and  agent,  and  further  taking  ad- 
vantage of  the  circumstances  above  recited,  procured  and  per- 
suaded plaintiff  to  sign  and  acknowledge"  the  deed  which  is 
the  cause  of  this  controversy. 

The  principal  contention  of  the  appellant  is  that  the  evi- 
dence is  insufficient  to  support  the  findings.  The  testimony 
upon  behalf  of  plaintiff  upon  the  question  of  her  alleged 
mental  incompetency  was  mostly  from  witnesses  who  saw 
very  little  of  her  during  several  months  prior  to  the  date  of 
the  execution  of  the  deed.  But  the  witness,  Avella,  who  was 
a  lessee  of  the  plaintiff  of  certain  land,  testified  that  he  met 
and  talked  with  her  frequently,  and  that  he  noticed  that  her 
mind  was  failing  and  that  she  appeared  to  have  a  poor  mem- 
ory, etc.  Avella  said  that,  after  he  learned  of  the  execution 
of  the  deed,  by  which  she  conveyed  her  property  to  the  de- 
fendant, he  mentioned  the  circumstance  to  her  and  that  she 
denied  having  transferred  the  land  to  defendant.  This  wit- 
ness expressed  the  opinion  that  plaintiff  was  incapable  of 
understandingly  attending  to  business.  There  was  other  tes- 
timony upon  this  point  by  witnesses  who,  as  stated,  had  not 
seen  much  of  plaintiff  for  three  or  four  months  before  the 
transfer  was  made.  Neighbors  of  plaintiff,  testifying  for 
the  defense,  stated  that,  up  to  the  time  of  the  transaction 
out  of  which  this  suit  arises,  she  appeared  to  be  of  sound 
mind  and  fully  capable  of  conducting  her  business  affairs. 
The  attorneys  who  drew  the  deed,  and  who  were  present  when 
plaintiff  signed  and  acknowledged  it,  testified  that  she  seemed 
on  that  occasion  to  be  intelligent  and  thoroughly  apprecia- 
tive of  the  nature  and  effect  of  the  transaction.  It  would 
T  CaL  App.— 2 
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accomplish  no  useful  purpose  to  go  into  all  the  testimony 
upon  the  point  under  consideration.  It  is  sufficient  to  say 
that,  while  it  may  be  admitted  that  the  testimony  offered  and 
received  in  support  of  the  allegation  in  the  complaint  of  the 
mental  incapacity  of  the  plaintiff  and  her  inability  to  under- 
stand and  know  the  nature  and  result  of  the  transaction  in- 
volving the  execution  of  the  deed  is  by  no  means  strong,  so 
far  as  we  are  able  to  judge  from  the  bare  record,  there  is, 
nevertheless,  some  testimony  to  sustain  the  finding  upon  that 
point,  and  we  are  not  prepared  to  say  that  the  court  was  not 
justified  in  making  said  finding.  Besides,  we  do  not  think 
that  the  proposition  of  the  alleged  mental  incompetency  of 
plaintiff  to  the  extent  that  she  was  incapacitated  for  the 
transaction  of  business  is  of  paramount  importance  in  view 
of  other  considerations  presented  by  the  record. 

The  evidence  shows  that,  besides  the  defendant,  there  were 
living  at  the  time  of  the  execution  of  the  deed  and  when  the 
trial  was  had,  several  children  of  plaintiff,  and  that  between 
these  children  and  plaintiff  the  most  amicable  filial  relations 
existed.  It  further  appears  that  the  defendant  had  been, 
for  some  time  prior  to  and  up  to  the  date  of  the  conveyance 
to  him  of  the  property  in  dispute,  the  agent  of  plaintiff,  act- 
ing as  such  under  a  power  of  attorney.  It  is  also  clear  that, 
while,  as  we  have  suggested,  the  evidence  may  not  be  strong 
as  to  her  alleged  incompetency,  there  can  be  no  doubt  that 
the  plaintiff  had  to  some  extent  grown  mentally  feeble  and 
of  poor  memory  and  was  certainly  in  a  condition  of  mind 
in  which  she  could  be  easily  influenced  by  one  in  whom  she 
had  confidence.  The  power  of  attorney  to  which  we  have 
referred  clothed  the  defendant  with  authority  to  "sue  for 
and  collect  all  such  sums  of  money,  debts,  rents,  dues  and 
accounts  and  other  demands  whatsoever,  which  are  or  shall 
be  due,  owing  and  payable  to  me  or  detained  from  me  in  any 
manner  whatsoever,"  etc.  The  authority  thus  conferred 
upon  the  defendant  does  not,  it  is  true,  at  least  by  express 
language,  relate  to  the  property  in  controversy,  but  if,  as 
appellant  contends,  said  power  of  attorney  does  not  establish 
confidential  and  fiduciary  relations  between  the  parties  as  to 
the  property  in  dispute,  there  is  still  much  significance  in  the 
circumstance  of  defendant's  agency  of  plaintiff  in  the  fact 
of  the  confidence  thereby  reposed  in  the  defendant  by  the 
plaintiff.    The  evidence  shows  that  the  plaintiff  was  induced 
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hy  the  defendant,  prior  to  the  execution  of  the  deed,  to  leave 
her  farm  and  take  up  her  residence  with  defendant  and  wife. 
And  there  is  no  reason  shown  why  the  plaintiff  should  have 
given  the  bulk,  if  not  all,  of  her  estate  to  the  defendant  to  the 
exclusion  of  her  other  children. 

The  circumstances  under  which  the  transfer  of  the  prop- 
erty was  made  to  the  defendant  were,  upon  their  face,  such 
as  to  create  suspicion  as  to  the  good  faith  of  the  transac- 
tion, so  far  Ba  defendant's  part  in  it  was  concerned.  Indeed, 
the  mere  statement  of  the  circumstances  discloses,  in  our  opin- 
ion, a  strong  case  of  constructive  fraud.  The  judge  of  the 
court  below,  who  saw  and  heard  the  witnesses,  and  who  was 
in  a  position  to  determine  the  weight  to  which  the  testimony 
of  the  witnesses  was  entitled,  upon  the  evidence  through  which 
the  circumstances  attending  the  transaction  were  developed, 
found  that  not  only  undue  influence  was  practiced  by  de- 
fendant, but  that  the  transaction  was  constructively  fraudu- 
lent With  this  finding  we  do  not  feel  at  liberty  to  inter- 
fere. 

There  is  no  room  for  doubt,  under  the  evidence  as  pre- 
sented here,  that  the  relations  existing  between  plaintiff  and 
defendant  were  confidential  and  therefore  of  a  fiduciary  char- 
acter. The  evidence  clearly  shows  that  the  plaintiff  reposed 
in  the  defendant  especial  confidence  and  trust,  and  the  court 
found  that  "defendant  wsa  at  the  time  of  the  execution  of 
said  written  instrument  and  for  many  months  prior  thereto 
had  been  continuously  the  agent  of  plaintiff  and  was  by  her 
intrusted  with  the  management  and  conduct  of  all  her  busi- 
ness/' etc 

The  conclusion  of  the  trial  court  from  this  finding  was  that 
the  conventional  fiduciary  relations  between  plaintiff  and 
defendant  extended  to  all  transactions  between  them  relating 
to  plaintiff's  business  affairs,  whatever  of  her  property  they 
might  involve,  so  far  as  any  dealings  defendant  might  have 
with  her  in  his  own  behalf  were  concerned.  With  this  con- 
clusion we  are,  as  before  indicated,  perfectly  satisfied. 

A  relation  of  trust  and  confidence  being  established  be- 
tween these  parties  through  the  authority  aa  agent  vested  in 
defendant  by  plaintiff,  it  was  the  duty  of  the  former  to 
act  in  perfect  good  faith  in  his  dealings  in  his  own  behalf 
with  said  plaintiff  in  a  transaction  relating  to  her  property, 
independent  of  any  consideration  of  his  duty  toward  her  as 
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her  son  and  in  her  enfeebled  condition  of  mind.  When,  there- 
fore, he  obtained  from  her,  under  the  circumstances  disclosed 
by  the  evidence,  valuable  property — in  fact,  practically  her 
entire  estate — ^admittedly  without  a  valuable  consideration, 
the  burden  rested  upon  him  to  show  that  the  fructification 
of  the  transaction  was  not  attained  through  fraud  or  undue 
infiuence.  This  is  only  a  statement  in  different  form  of  the 
well-settled  rule  that  a  gift  by  one  person  to  another  occupy- 
ing toward  each  other  confidential  relations  is  constructively 
fraudulent,  and,  as  the  supreme  court  says  in  Brison  v.  Brison, 
75  Cal.  529,  [7  Am.  St.  Rep.  189,  17  Pac.  689],  "is  only  to 
be  upheld  upon  a  showing  of  special  circumstances."  By 
this  it  is  not  meant  that  it  is  impossible  that  such  a  gift  may 
be  valid,  but  that  such  a  transaction,  under  such  circumstances 
as  are  shown  here,  is  by  presumption  of  law  tainted  with 
fraud  and  that  the  burden  of  showing  the  good  faith  of  the 
same  is  on  the  donee.  (See  Hays  v.  Oloster,  88  Cal.  566, 
[26  Pac.  367],  and  cases  cited.)  This  burden  the  defendant 
failed  to  sustain — ^that  is,  he  failed  to  show  that  the  deed  was 
the  result  of  the  free  agency  of  the  grantor,  or  not  "more 
the  offspring  of  his  own  than  of  her  own  wilL'' 

In  Pidsifer  v.  Paddock,  43  Kan.  718,  [23  Pac.  1049],  where 
a  daughter  obtained  a  deed  from  her  aged  and  invalid  father 
to  a  valuable  piece  of  land  without  consideration  and  which 
conveyance  was  set  aside,  the  Kansas  supreme  court  lays 
down  the  rule  in  cases  of  the  character  of  the  present  one  as 
follows:  "In  such  a  case  as  this,  the  burden  of  establishing 
the  perfect  fairness  and  equity  of  the  conveyance  to  Mrs. 
Paddock  was  thrown  upon  her,  in  view  of  her  father's  age, 
sickness,  and  feebleness  of  mind,  and  the  close  relation  of 
the  parties.  Confidence  was  necessarily  reposed  in  Mrs.  Pad- 
dock. If  that  confidence  was  abused  in  procuring  the  deed, 
the  trial  court  very  justly  set  it  aside.'' 

Added  to  the  "close''  natural  relationship  of  the  parties 
here  is,  it  must  always  be  remembered,  the  further  relation 
of  confidence  and  trust  created  by  the  authority  as  agent  con- 
ferred upon  the  defendant  by  the  plaintiff. 

But  the  relation  of  parent  and  child,  where  business  trans- 
actions are  carried  on  between  them,  is  the  source  of  the  very 
highest  considerations  of  confidence  and  trust.  Confidence 
in  such  a  case  originates  in  and  proceeds  from  natural  laws, 
and,  generally  speaking,  is  innate  and  an  essential  part  of  the 
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nature  of  both,  for  in  whom  could  a  parent  repose  a  greater 
degree  of  confidence  than  in  him  to  whom  has  been  directly 
transmitted  his  own  blood,  and  over  whom  he  has  exercised 
parental  dominion  and  discipline  from  infancy  to  matured 
manhood.  So,  when  a  son,  dealing  with  his  parent  with  re- 
gard to  the  latter 's  property,  gains  an  advantage  or  obtains 
title  to  such  property  without  adequate  or  any  consideration, 
the  transaction  should,  upon  principles  of  equity  and  fair 
dealing,  be  scanned  with  the  strictest  scrutiny.  And,  a 
fortiori,  should  such  transaction  be  examined  circumspectly 
when  the  parent  is,  as  here  shown  to  be,  aged  and  mentally 
infirm,  even  though  not  altogether  incompetent,  and  where 
there  are  other  children,  for  the  exclusion  of  whom  from  the 
parent's  estate  no  reasonable  account  is  given  or  apparent 
The  books  are  full  of  cases  illustrating  the  application  of  the 
principle  as  thus  stated.  In  Comstock  v.  Comstock,  57  Barb. 
453,  a  case  in  which  an  aged  parent  conveyed  property  to  her 
son  with  whom  she  was  living  and  the  deed  set  aside,  it  is 
■aid: 

''It  18  a  well-settled  rule  of  equity  jurisprudence,  that  all 
gifts,  contracts,  or  benefits,  from  a  principal  to  one  occupy- 
ing a  fiduciary  or  confidential  relation  to  him,  are  construc- 
tively fraudulent  and  void.  The  court,  in  such  cases,  acts 
upon  the  principle  that  if  confidence  is  reposed  it  must  be 
faithfully  acted  upon ;  if  influence  is  acquired  it  must  be  kept 
free  from  the  taint  of  selfish  interest,  and  cunning  and  over- 
reaching bargains.  In  this  class  of  cases  there  is  often  found 
some  intermixture  of  deceit,  imposition  or  overreaching  ad- 
vantage or  other  mark  of  positive  or  direct  fraud.  But  the 
principle  upon  which  courts  of  equity  act  in  regard  thereto 
stands  independent  of  any  such  ingredient,  upon  a  motive 
of  general  public  policy.  Among  the  relations  subject  to  the 
foregoing  rule  are  those  of  parent  and  child,  attorney  and 
client,  and  principal  and  agent." 

We  have  examined  with  care  all  the  authorities  cited  by 
appellant  upon  the  point  under  discussion  and  find  nothing 
therein  inconsistent  with  the  views  here  expressed.  The  case 
of  Soheranes  v.  Soberanes,  97  Cal.  140,  [31  Pac.  910],  was  an 
appeal  from  the  judgment  upon  the  judgment-roll  alone.  The 
court  held  that  the  findings  could  not  be  disturbed  because, 
in  the  absence  from  the  record  of  the  evidence  from  which 
tha  findings  were  deduced,  the  evidence  was  presumptively 
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sufficient  to  sustain  thent  It  is,  however,  said  in  that  case: 
"Transactions  like  the  one  under  consideration  are  watched 
by  courts  of  equity  with  the  most  scrutinizing  jealousy,  and 
are  generally  held  to  be  presumptively  void.  They  will  be 
set  aside  upon  the  discovery  of  the  least  fraud,  and  every 
presumption  ought  to  be  indulged  against  them.  The  person 
who  makes  the  donation  and  bestows  the  confidence  is  not 
bound  to  show  that  any  imposition  has  been  practiced  upon 
him.  It  is  sufficient  for  him  to  establish  intimate  and  con- 
fidential relations  with  the  donee.  Some  of  the  cases  hold 
that  undue  influence  is  not  to  be  inferred  from  the  relation 
of  parent  and  child,  where  the  gift  is  from  the  parent  to  the 
child  (citing  Millican  v.  Millicany  24  Tex.  446) ;  hut  where  the 
parent  is  of  great  age,  or  is  enfeebled  by  disease,  and  cor^ 
veys  his  entire  estate  to  one  child,  to  the  exclusion  of  other 
children  dependent  upon  his  bounty,  the  burden  is  unques- 
tionably upon  the  donee  to  show  that  the  gift  was  made  freely 
and  voluntarily,  and  with  full  knowledge  of  aU  the  facts, 
and  with  perfect  understanding  of  the  effect  of  the  transfer." 
(Citing  Todd  v.  Orove,  33  Md.  194,  and  Highberger  v.  Stif- 
fler,  21  Md.  338,  [83  Am.  Dec.  593].)  The  rule  as  it  is  de- 
clared in  Smith  v.  Mason,  122  CaL  426,  [55  Pac.  143],  while 
undoubtedly  correct  as  applied  to  the  circumstances  under 
which  the  deed  there  was  executed,  seems  to  be  rather  broadly 
stated,  and  as  construed  by  appellant  is  opposed  to  the  whole 
current  of  authority  upon  the  subject.  But  in  that  case  it 
was  not  alleged  or  claimed  that  the  grantor  was  incompetent 
in  any  respect  to  execute  the  deed  to  defendant,  **nor  that 
he  at  all  mistook  its  contents,  nor  that  defendant  procured  it 
by  means  of  undue  influence  or  fraudulent  promises  or,  in- 
deed, that  she  made  any  effort  to  obtain  it.'* 

Here,  as  seen,  it  is  alleged  and  the  proven  circumstances 
show,  that  a  confidential  relation  existed  between  the  parties, 
and  a  conveyance  made  without  consideration  by  one  who, 
if  not  totally  incompetent,  was  at  least  enfeebled  in  mind. 

The  evidence,  as  already  appears,  shows  that  for  nearly  a 
year  before  the  deed  was  executed,  the  plaintiff  resided  with 
the  defendant  and  his  wife,  and  during  that  time  was  in 
constant  association  with  and  the  companion  of  the  latter. 
She  had  returned  to  her  farm,  but  for  the  purpose  of  making 
the  deed  was  brought  by  the  defendant  to  Ukiah,  and  when 
the  transaction  waa  consummated  she  was  attended  only  by 
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the  defendant,  his  wife  and  the  attorneys  who  were  employed 
by  defendant  to  attend  to  the  business.  According  to  the  evi- 
dence and  findings,  she  was  not  given  independent  advice, 
nor  opportunity  to  secure  it,  and  was  compelled  to  rely  solely 
for  information  and  advice  concerning  the  transaction  upon 
the  defendant  and  his  wife. 

It  is  a  well-established  principle  that  persons  standing  in  a 
confidential  relation  toward  others  cannot  entitle  themselves 
to  hold  benefits  which  those  others  may  have  conferred  upon 
them,  unless  they  can  show  to  the  satisfaction  of  the  court 
that  the  person  by  whom  the  benefits  have  been  conferred  had 
independent  advice  in  conferring  them.     (Tordi  y.  Yordi, 

6  Cal.  App.  20,  [91  Pac.  348,  351] ;  Rhodes  v.  Bate,  L.  R.  1 
CaL  257;  2  Pomeroy's  Equity,  sec.  958;  Slack  v.  Bees,  66  N. 
J.  Eq.  447,  [59  Atl.  466] ;  Coffey  v.  Sullivan,  63  N.  J.  Eq. 
296,  [49  Atl.  520] ;  Haydock  v.  Ha/ydock's  Exrs.,  7  Stew.  (N.  J. 
Eq.)  570,  [38  Am.  Rep.  385] ;  White  v.  Daly  (N.  J.  Ch.),  58 
AtL  929.)  And  the  advice  should  be  given  in  private  by 
tome  one  of  her  own  selection  and  when  the  grantor  is  not 
surrounded  with  dominant  influences  favoring  the  transfer. 
{Slack,  v.  Rees,  66  N.  J.  Eq.  447,  [59  Atl.  466] ;  Yordi  v. 
Tordi,  6  CaL  App.  20,  [91  Pac.  348] ;  Coffey  v.  Sullivan,  63 
N.  J.  Eq.  296,  [49  Atl.  520] ;  Haydock  v.  Hay  dock's  Exrs., 

7  Stew.  (N.  J.  Eq.)  570,  [38  Am.  Rep.  385] ;  Pironi  v.  Cor- 
rigan,  47  N.  J.  Eq.  135,  [20  Atl.  227].)  In  the  last-men- 
tioned  case,  the  language  used  is  peculiarly  appropriate  here : 
''It  seems  to  me  that  the  complainant,  laboring,  as  she  did, 
under  the  continued  disadvantages  of  great  age  and  of  dense 
ignorance  and  inexperience,  and  dealing  with  a  person  in 
whom  she  had  the  utmost  confidence,  had  especial  need  of, 
and  was  especially  entitled  to,  and  should  have  had  the  bene- 
fit of,  a  full,  free,  and  private  preliminary  conference  with  a 
competent  lawyer  or  business  man,  who  was  employed  and 
paid  by  her,  and  in  whom  she  had  confidence,  and  who  would 
be  devoted  to  her  interests,  and  hers  only." 

There  are  innumerable  other  cases  than  those  cited  upon 
all  the  points  involved  in  this  case,  sustaining  the  conclusions 
we  have  reached ;  but  it  would  be  useless  to  multiply  authori- 
ties upon  principles  so  well  established  and  understood  in 
their  application  to  such  circumstances  as  are  found  here. 
We  may,  however,  state  the  sum  of  the  case  here  in  the  lan- 
guage of  White  V.  Daly    (N.  J.  Ch.),  68  AtL  929,  particu- 
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larly  pertinent  to  the  facts  in  the  case  at  bar:  "The  situation 
18  obvious — a  relation  of  trust  and  confidence  on  the  one  side ; 
and  improvident  deed,  the  product  of  that  trust  and  confi- 
dence, on  the  other.  That  the  influence  was  a  constantly 
operating  influence  is  undeniable;  that  it  was  an  undue  in- 
fluence is  demonstrated  by  the  fact  that  the  transaction  was 
improvident,  and  that  the  only  gainer  by  it  was  the  person 
under  whose  influence  the  grantor  was.'' 

As  stated  in  the  beginning  of  this  opinion,  the  principal 
claim  of  the  appellant  why  a  reversal  should  be  ordered  is 
that  the  evidence  does  not  support  the  flndings.  In  their 
elaborate  and  able  brief  the  learned  counsel  discuss  at  length 
and  in  detail  the  evidence  to  show  that  the  flndings  are  bar- 
ren of  sufficient  support.  It  is  declared  that  the  evidence 
shows  that  some  of  the  witnesses  for  plaintiff  are  interested 
in  the  result  of  the  action — a  fact  which  we  are  asked  to 
consider — ^and  that  most  of  the  testimony  upon  the  mental 
condition  of  the  plaintiff  is  worthy  of  but  little  weight,  be- 
cause it  relates  to  a  time  anterior  and  subsequent  to  the  date 
of  the  execution  of  the  deed,  and  that,  consequently,  she 
failed  to  make  out  a  case  of  incompetency  at  the  very  time 
the  deed  was  signed  and  acknowledged.  It  is  true  that  the 
test  in  a  case  of  this  character,  where  mental  incompetency 
is  relied  upon  to  set  aside  an  instrument  transferring  prop- 
erty, is  the  condition  of  the  party  whose  act  is  challenged 
upon  that  ground  at  the  time  said  act  was  performed;  but 
it  is  also  true  that  testimony  as  to  the  mental  condition  of 
the  party  before  and  after  the  time  of  the  making  of  the  in- 
strument is  admissible  for  the  purpose  of  disclosing  circum- 
stances tending  to  show  her  probable  condition  of  mind  at 
the  time  of  the  transaction.  Aa  before  stated,  however,  the 
evidence  and  its  weight  are  matters  for  the  trial  judge  try- 
ing the  facts  to  pass  upon  and  determine,  and  his  conclusions 
thereon,  where,  as  here,  there  is  some  evidence  to  show  plain- 
tiff's incompetency  when  she  made  the  deed,  could  not  be 
interfered  with  by  a  reviewing  court,  unless  there  appeared 
from  the  record  such  inherent  weakness  in  the  proofs  as  to 
justify  an  appellate  court  in  saying  that,  as  a  matter  of  law, 
they  do  not  sustain  the  flndings.  A  trial  judge,  to  whom  is 
submitted  the  decision  of  questions  of  fact,  may  disbelieve  the 
uncontradicted  testimony  of  certain  witnesses  and  ignore  it 
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altogether.  This,  under  our  system,  is  his  right  and  within 
his  province  as  a  trier  of  the  facts. 

But,  as  we  have  attempted  to  show,  even  if  it  may  be  said 
that,  as  a  matter  of  law,  the  evidence  upon  mental  incom- 
petency is,  upon  its  face,  too  weak  to  support  the  finding 
upon  that  point,  there  are  other  considerations  presented  by 
the  record  which,  being  fully  supported  by  proof,  positive  and 
presumptive,  justify  the  judgment. 

Certain  rulings  of  the  court  to  which  exceptions  were  re- 
served at  the  trial  are  assigned  here  as  prejudicial  errors. 
The  witness.  Nobles,  husband  of  plaintiff,  from  whom  he  had 
been  separated  for  about  a  year,  and  who  had  not  seen  her 
for  nearly  a  year,  was  permitted,  over  an  objection,  to  give 
his  opinion,  as  an  intimate  acquaintance  (Code  Civ.  Proc, 
see.  1870,  subd.  10),  of  the  mental  competency  of  the  plaintiff. 
The  objection  was  upon  the  ground  that  the  witness  had  not 
been  shown  to  have  seen  the  plaintiff  on  the  day  of  the  trans- 
action, etc.,  and  also  as  to  the  form  of  the  question.  The  wit- 
ness, Hayward,  asked  the  same  question,  was  allowed,  over 
objection,  to  give  his  opinion  as  to  plaintiff's  mental  condi- 
tion. He  had  not  seen  her  very  often  for  two  years  prior  to 
the  date  of  the  deed,  and  the  objection  was  that  he  was  not 
competent  to  give  his  opinion  within  the  meaning  of  the  sec- 
tion of  the  code  admitting  such  an  opinion  from  an  intimate 
acquaintance.  These  objections,  except  as  to  the  form  of  the 
questions,  were  rather  to  the  weight  than  the  competency  of 
tiie  testimony.  The  form  of  the  questions  may  not  have  been 
strictly  within  the  language  of  the  section,  yet  the  purpose 
of  them  was  to  elicit  opinions  as  to  plaintiff's  mental  sanity. 
The  questions  were  not  as  to  whether  plaintiff  was  compe- 
tent to  make  a  transfer  of  her  property  {Estate  of  Taylor,  92 
CaL  564,  [28  Pac.  603]),  but  as  to  her  *' mental  competency." 
But  under  the  views  we  have  expressed  concerning  the  issue 
as  to  mental  incompetency  the  rulings,  even  if  erroneous,  are 
harmless. 

It  is  also  contended  that  the  court  erred  in  permitting  the 
witnesses,  McNab  and  Hirsch,  to  testify  that  no  actual  con- 
sideration passed  for  the  deed  at  the  time  it  was  executed. 
In  support  of  this  contention  the  cases  of  Hendrick  v.  Crow- 
ley, 31  CaL  472,  and  Arnold  v.  Arnold,  137  Cal.  296,  [70  Pac. 
23],  are  cited.  These  cases  do  not  sustain  the  contention. 
In  the  last-mentioned  case,  the  court|  after  declaring  the 
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very  elementary  proposition  that  the  terms  of  a  written  con- 
tract cannot  be  varied  and  defeated  by  parol  testimony,  says : 
''No  fraud,  no  undue  influence,  no  mistake  was  averred  or 
sought  to  be  proved."  The  testimony  here  was  not  offered 
to  vary  the  terms  of  a  valid  written  contract,  but  for  the 
purpose  of  showing  that  the  instrument  was  void  because  ob- 
tained by  fraud  and  undue  influence. 

We  find  no  prejudicial  errors  in  the  record. 

The  judgment  and  order  are  afSrmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  20,  1907,  and  the  fol- 
lowing opinion  was  then  rendered  thereon : 

HART,  J. — ^We  have  carefully  examined  the  petition  for 
a  rehearing  herein  and  observe  nothing  therein  persuading 
a  different  conclusion  from  that  arrived  at  in  the  main  opin- 
ion. The  petition  involves  practically  only  a  repetition  of 
an  argument  based  upon  the  evidence  and  the  facts  thereby 
established.  We  are  unable  now,  as  we  were  upon  the  orig- 
inal investigation  of  the  record,  to  see  our  way  clear  to  hold 
that  the  evidence,  as  a  matter  of  law,  is  insufficient  to  sustain 
the  findings  of  the  trial  court 

Our  attention  has,  however,  been  called  to  two  inmiaterial 
inaccuracies  in  the  statement  of  the  facts  in  the  original  opin- 
ion. We  therein  stated  that  prior  to  the  commencement  of 
the  action  the  plaintiff,  Mrs.  Hutton,  had  been  declared  an 
incompetent  and  a  guardian  of  her  estate  and  person  there- 
upon appointed  by  the  superior  court.  The  fact  is,  as  we 
find  upon  re-examination  of  the  record,  she  began  the  action 
before  she  was  adjudged  an  incompetent,  and  the  proceeding 
in  which  she  was  so  declared  was  consequently  had  after  the 
suit  was  instituted. 

We  also  stated  that  Mrs.  Hutton,  prior  to  the  execution  of 
the  deed,  was  induced  to  leave  her  farm  and  take  up  her  resi- 
dence with  defendant  and  wife;  whereas,  the  record  discloses 
that  she  was  living  in  town  at  the  time  she  was  separated  from 
her  husband  and  that  thereafter  she  went  to  the  home  of  the 
defendant. 

It  is  too  clear  to  justify  the  time  in  making  the  suggestion 
that  these  immaterial  inaccuracies  cannot^  in  the  remotest  de- 
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gree,  affect  the  conclusion  at  which  we  arrived  in  the  orig- 
inal  opinion. 

It  must  be  plainly  manifest  that  whether  Mrs.  Hutton  was 
declared  an  incompetent  before  or  after  the  commencement 
of  the  suit  could  have  very  slight  material  bearing  upon  the 
question  of  her  competency  at  the  time  of  the  transaction 
from  which  the  suit  arises.  And  whatever  weight  the  circum- 
stance, happening  as  it  really  did,  might  carry,  was  for  the 
jury  to  determine. 

Still  less  could  the  fact  of  her  having  been  taken  from  her 
home  in  Ukiah  to  the  residence  of  the  defendant,  before  the 
deed  was  signed  and  acknowledged,  influence  the  determina- 
tion of  the  ultimate  facts  in  the  case. 

The  petition  for  a  rehearing  is  denied. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  coui-t  on  January  16,  1908. 


[Crlni.  No.  66.    Second  Appellate  District. — Noyember  20,  1907.] 
THE  PEOPLE,  Respondent,  v.  IRVING  LONG,  Appellant 

CUMiNAL  Law — Motion  fob  a  Nsw  Trial — CoNiTiicnNO  Evidencb. — 
A  motion  for  a  new  trial  in  a  criminal  case  must  be  made  before 
judgment,  and  the  court's  attention  must  be  called  to  it,  and  the 
eourt  moved  to  grant  it,  and  the  decision  of  the  court  that  no  such 
motion  was  made  before  judgment,  based  upon  conflicting  evidence, 
la  binding  upon  this  court. 

lo. — ^Motion  fok  New  Tbial  not  Amendable. — ^A  motion  for  a  new  trial 
cannot  be  amended  after  judgment,  hj  attempting  to  add  to  what 
had  been  actually  done  before  judgment. 

Id.— Bill  op  Exgkftions — ^Rulings  upon  Evidence — Use  Befobe  Ap- 
peal PBOM  Judgment. — ^A  bill  of  exceptions  to  rulings  of  the  eourt 
as  to  evidence  at  the  trial  ma/  be  presented  within  ten  days  after 
entrj  of  the  judgment^  and  maj  be  used  upon  appeal  from  the  judg- 
ment 

Itoi^— Evidence — Rules  as  to  Motions  to  Stbikb  Out. — If  the  quet- 
tlon  upon  its  face  calls  for  an  incompetent  answer,  the  opposite 
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party  cannot  take  the  chances  of  a  favorable  reply,  and  then  mov« 
to  strike  it  out,  and  if  the  question  be  not  objected  to,  the  right 
to  have  the  answer  stricken  out  is  waived.  But  if  the  question  is 
unobjectionable  on  its  face,  and  the  answer  is  incompetent  or  ir- 
relevant, the  answer  may  be  stricken  out  without  previous  objection 
to  the  question. 

Id. — Objeotion  to  Answzr— Hsarsat. — ^Where,  instead  of  moving  to 
strike  out  an  incompetent  answer  to  a  competent  question,  it  was 
objected  to  as  hearsay,  and  the  offer  of  the  district  attorney  to  re- 
move an  objection  that  no  foundation  had  been  laid  did  not  remove 
the  objection  of  hearsay,  the  objection  of  the  defendant  should  have 
been  sustained  independent  of  any  motion  to  strike  out  the  answer. 

Id. — ^BoBBEBT — ^Accusation  by  Pbobecuting  Witness  to  Thibd  Per- 
son— Presence  and  Denial  op  Defendant — ^Heabsat. — Where  tes- 
timony was  given  that  the  prosecuting  witness  made  accusation  to 
the  arresting  officer  concerning  defendant  in  his  presence  that  "this 
is  the  man  that  went  through  my  pockets,"  to  which  defendant  re- 
plied that  he  was  "not  the  man  that  done  it,"  "not  the  man  that 
took  money  off  of  the  prosecutor,"  there  was  no  implied  admission 
by  the  defendant;  and  the  testimony  as  to  the  accusation  made  to 
the  officer  was  inadmissible  hearsay. 

ID^ — Statement  bt  Supposed  Gonspibator—Conspibaot  not  Shown. — 
The  admission  of  a  statement  made  by  a  supposed  female  conspirator 
with  defendant  was  inadmissible,  when  no  conspiracy  between  the 
defendant  and  the  woman  who  made  the  statement,  was  proved.  A 
conspiracy  cannot  be  established  by  suspicion  or  by  a  mere  associa- 
tion of  the  parties,  without  evidence  of  participation  in  the  offense, 
and  where  the  inadmissible  statement  cannot  be  declared  without 
prejudice,  the  admission  of  it  is  ground  for  reversaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lo«s 
Angeles  County.    B.  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  H.  Thompson,  Clarence  Meily,  and  Goldberg  ft  Meily,  for 
Appellant 

U.  S.  Webb,  Attorney  Qeneral,  and  George  Beebe,  Deputy 
Attorney  General,  for  Respondent 

TAGGART,  J. — ^Appellant  was  informed  against  jointly 
with  two  other  defendants  upon  a  charge  of  robbery.  He  was 
given  a  separate  trial  and  convicted,  and  on  May  8,  1905,  the 
day  set  for  pronouncing  judgment,  placed  on  a  conditional 


Digitized  by  VjOOQ IC 


Not.  1907.]  Pboplb  v.  Lonq.  29 

probation  for  the  term  of  two  years.  Imposition  of  sentence 
was  suspended,  as  provided  by  subdivision  1  of  section  1203 
of  the  Penal  Code,  in  accordance  with  the  terms  of  the  order 
admitting  him  to  probation.  On  August  25,  1906,  he  was  ac- 
cused of  violating  his  parole,  brought  before  the  court,  and, 
after  a  hearing,  adjudged  to  have  violated  the  conditions  of 
his  probation  and  engaged  in  criminal  practices,  and  his 
probation  was  thereupon  revoked  and  terminated,  and  he  was 
arraigned  for  sentence  and  judgment  of  imprisonment  in  the 
state  prison  pronounced.  Notice  of  appeal  from  this  judg- 
ment was  given  August  29,  1906. 

On  June  18,  1907,  pursuant  to  notice,  appellant  moved 
the  court  for  an  order  directing  the  clerk  to  indorse  upon  a 
written  motion  for  a  new  trial  presented  a  certificate  of  its 
filing  on  the  eighth  day  of  May,  1905,  and  to  make  appro- 
priate entries  upon  the  register  of  criminal  actions  and  other 
records  of  said  court  showing  that  said  motion  for  a  new  trial 
had  been  filed  as  of  the  date  named.  The  motion  was  made 
upon  the  records  in  the  case  and  affidavits  filed.  The  dis- 
trict attorney  filed  counter-aflSdavits  at  the  hearing  of  the  mo- 
tion, and  on  said  eighteenth  day  of  June,  1907,  the  motion 
was  denied,  and  on  June  24,  1907,  defendant  appealed  from 
the  order  of  the  court  denying  his  motion. 

Two  bills  of  exception  appear  in  the  record,  as  filed  July 
9,  1907,  one  relating  to  the  ruling  of  the  court  upon  the  mo- 
tion last  mentioned  and  settled  July  9,  1907,  and  the  other 
embodying  exceptions  to  the  admission  of  evidence  upon  the 
trial  of  said  cause,  which  bill  is  dated  August  29,  1906. 

Disposing  first  of  the  appeal  from  the  ruling  on  appellant's 
motion,  we  find  that  the  counter-affidavit  of  the  deputy  dis- 
trict attorney  states  that  at  the  time  the  motion  for  a  new 
trial  is  claimed  to  have  been  presented  for  filing,  according 
to  the  affidavits  of  counsel  for  defendant,  the  attorney  for 
defendant  ''did  not  present  his  motion  for  a  new  trial  to  the 
court  and  did  not  state  the  grounds  of  said  motion  or  any  of 
them."  All  he  did  was  to  state  that  he  desired  to  present 
such  a  motion,  but  upon  the  court's  stating  that  he  intended 
to  put  the  defendant  on  probation,  no  further  action  was 
taken  by  defendant  or  his  counsel  in  this  connection.  This, 
then,  became  a  question  of  fact  as  to  which  the  evidence  was 
eonflicting,  and  the  implied  finding  of  the  courts  necessary  to 
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sustain  its  ruling,  that  no  motion  for  a  new  trial  was  made 
or  tendered  for  filing,  is  binding  upon  this  court. 

If  the  showing  made  by  appellant  had  not  been  contradicted 
and  his  motion  granted,  it  would  have  availed  him  nothing. 
The  application  for  a  new  trial  must  be  made  before  judg- 
ment, and  the  order  granting  or  denying  the  same  must  be 
immediately  entered  by  the  clerk  in  the  minutes.  (Pen. 
Code,  sec.  1182.)  While  the  motion  may  be  filed  and  thus 
relieve  the  mover  from  stating  his  grounds  at  length  and  the 
filed  paper  referred  to  for  the  grounds  of  the  motion  in  de- 
tail, the  motion  must  nevertheless  be  made  orally.  The  at- 
tention of  the  court  must  be  called  to  it  and  the  court  moved 
to  grant  it.  {WUliams  ▼.  Hawley,  144  Cal.  100,  [77  Pac. 
762] ;  Spencer  v.  Branham,  109  Cal.  340,  [41  Pac.  1095] ; 
People  V.  Ah  Sam,  41  Cal.  650.)  To  the  extent  that  it  at- 
tempted to  add  to  what  had  been  actually  done,  it  would  have 
been  in  the  nature  of  an  amendment  of  the  motion  for  a  new 
trial,  and  this  was  incompetent.  (People  v.  Wessel^  98  Cal. 
352,  [33  Pac.  216].) 

For  the  purpose  of  considering  the  assignments  of  error 
relating  to  the  admission  or  rejection  of  testimony,  it  is  of 
no  practical  consequence  that  a  motion  for  a  new  trial  was 
not  made  and  ruled  upon  in  this  case.  While  exceptions  to 
the  granting  or  refusal  of  a  motion  for  a  new  trial  (sees.  1172, 
1182)  must  be  prepared  and  presented  in  a  bill  to  the  trial 
court  within  ten  days  after  the  ruling  complained  of  is  made 
(sec.  1174),  exceptions  to  erroneous  rulings  of  the  court  in 
admitting  or  rejecting  testimony  may  also  be  embodied  in  a 
bill  which  may  be  presented  within  ten  days  after  judgment. 
This  bill  of  exceptions  may  be  used  upon  an  appeal  from  the 
judgment.  (People  v.  Craig,  152  Cal.  42,  [91  Pac.  997] ; 
People  ▼.  Walker,  142  Cal.  92,  [75  Pac.  658] ;  Walker  v. 
Superior  Court,  135  CaL  372,  [67  Pac.  336] ;  People  v.  Key- 
ser,  53  Cal.  184.) 

The  attorney  general  objects  to  the  consideration  of  the  first 
error  assigned,  which  relates  to  the  admission  of  testimony, 
on  the  groimd  that  the  objection  of  defendant  to  the  testi- 
mony came  too  late.  He  contends  that  the  objection  being  to 
the  answer,  as  distinguished  from  the  question,  should  have 
been  presented  in  form  of  a  motion  to  strike  out.  The  rules 
relied  upon  by  the  attorney  general  have  often  been  declared 
by  the  courts,  and  are  said  to  be  so  simple  and  well  settled 
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that  no  difSculty  should  arise  in  their  application  and  no  de- 
parture from  them  should  be  tolerated.  As  declared  by  the 
authorities  cited,  they  cover  in  substance  the  following:  If 
a  question  indicates  upon  its  face  that  the  response  to  it  will 
be  inadmissible,  a  party  cannot  take  the  chance  of  a  favorable 
reply  and  then,  if  the  answer  be  unfavorable,  object  to  the 
question  or  move  to  strike  out  the  answer,  if  the  latter  be 
respousive.  If  the  question  calls  for  an  incompetent  an- 
swer, it  must  be  objected  to,  or  the  right  to  have  the  answer 
stricken  out  is  waived.  But  when  the  question  is  unobjec- 
tionable and  the  answer  is  incompetent  or  irrelevant,  the  an- 
swer may  be  stricken  out  without  previous  objection  to  the 
question.  (People  v.  Williams,  127  Cal.  216,  [59  Pac.  581] ; 
People  V.  Lawrence,  143  Cal.  155,  [76  Pac.  893] ;  People  v. 
Scatamiero,  143  Cal.  346,  [76  Pac.  1098] ;  Johnston  v.  Beadle 
(Cal.  App.),  91  Pac.  1012;  People  v.  Smith,  151  CaL  619, 
[91  Pac.  513].) 

The  objection  here  under  consideration  was  not  to  the  ques- 
tion, and  the  question  did  not  indicate  on  its  face  that  the 
response  to  it  would  be  inadmissible.  It  was  not  unseason- 
able because  by  its  very  terms  it  was  addressed  to  a  statement 
contained  in  the  answer.  Instead  of  being  made  in  the  form 
of  a  motion  to  strike  out,  it  was  in  the  form  of  an  objection 
to  the  answer.  On  the  direct  examination  of  the  complain- 
ing witness  he  was  asked:  ''Q.  Now  there  in  the  presence  of 
Long,  this  defendant  here,  and  in  hearing  of  Long,  did  you 
say  anything  to  Tyler!"  (Tyler  was  the  arresting  oflScer.) 
"A.  The  only  thing  I  said  to  Tyler  was,  'That  is  the  man 
that  went  through  my  pockets,'  pointing  to  Long.''  To  this 
appellant  objected:  ** Object  to  that  as  being  hearsay,  no  suf- 
ficient foundation  laid  for  the  statement;  has  not  been  shown 
this  defendant  was  within  hearing  of  that  statement"  The 
district  attorney  thereupon  stated:  "We  are  going  to  show 
that  he  replied  to  it."  The  objection  was  overruled  and  an 
exception  preserved.  The  witness  then  continued:  "When 
I  said,  'That  is  the  man  that  went  through  my  pockets,'  in 
the  presence  of  Long,  he  said,  No,  he  was  not  the  man  that 
done  it  He  said  he  was  not  the  man  that  took  the  money  off 
of  me." 

Thus  we  see  it  was  the  statement  in  the  answer  which  was 
objected  to  upon  the  ground  that  the  proper  foundation  had 
Bot  been  laid  for  its  introduction.    Before  the  ruling  was 
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made  by  the  court  the  district  attorney  suggested  to  the  court 
the  foundation  which  he  expected  to  lay  to  make  the  stat^ 
ment  competent,  and  thereupon  the  objection  of  defendant 
was  overruled,  and  the  witness  testified  to  the  reply  upon 
which  the  district  attorney  relied  as  establishing  a  founda- 
tion for  the  introduction  of  the  statement  which  he,  in  ef- 
fect, admitted  to  be  improper  testimony  without  it 

Whether  we  consider  the  objection  and  ruling  as  made 
after  the  statement  of  the  district  attorney  or  after  the  wit- 
ness had  testified,  the  evidence  was  hearsay  and  inadmissi- 
ble. While  the  rule  in  this  state  compels  a  defendant  to 
deny  an  accusation  or  have  his  silence  construed  as  an  ad- 
mission of  its  truth,  even  where  he  is  in  the  custody  of  the 
arresting  officers  {People  v.  Dole,  122  Cal.  490,  [68  Am.  St. 
Rep.  50,  55  Pac.  581]),  if  he  does  so  deny  it,  either  in  whole 
or  in  part,  the  accusation  or  statement  is  an  admission,  and 
evidence,  only  to  the  extent  that  it  is  admitted  to  be  correct 
by  the  defendant.  In  other  words,  it  is  the  admission  and 
not  the  accusation  which  is  evidence.  (People  v.  Ah  Yute, 
54  Cal.  91;  People  v.  Estrado,  49  Cal.  171.)  The  rule  is 
clearly  illustrated  in  the  companion  cases  of  People  v.  Amaya, 
134  Cal.  536,  [^^  Pac.  794],  and  People  v.  Teshara,  134  Cal. 
544,  [66  Pac.  798]. 

The  objection  to  the  admission  of  this  line  of  evidence  was 
seasonable,  and  should  have  been  sustained  upon  the  dis- 
trict attorney's  offer,  since  this  did  not  include  a  "reply*' 
which  would  render  the  accusation  admissible.  This  objec- 
tion should  have  been  followed,  however,  by  a  motion  on  de- 
fendant's part  to  strike  out  the  accusation,  as  that  was  the 
prejudicial  testimony  which  was  improperly  admitted.  The 
objection  was  addressed  to  a  line  of  incompetent  evidence 
being  introduced  by  the  district  attorney  upon  an  improper 
theory  and  its  incompetency  was  pointed  out  by  the  objec- 
tion of  defendant.  Both  the  court  and  the  district  attor- 
ney considered  this  objection  on  its  merits,  and  it  should 
have  been  sustained,  independent  of  any  motion  to  strike 
out.  To  refuse  to  consider  it  now  as  unseasonable  because 
of  its  form  would  be  to  approve  of  the  setting  of  a  trap  for 
the  unwary  attorney,  a  practice  which  would  be  scarcely 
less  reprehensible  than  the  practice  of  this  kind  toward  the 
trial  court,  which  appellate  courts  are  sometimes  called  upon 
to  rebuke.    There  was  no  element  of  surprise  upon  the  part 
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of  the  court  involved,  and  the  defendant  is  entitled  to  the 
benefit  of  his  exception  preserved  to  the  ruling  of  the  court. 
{Blum  V.  Manhattan  Ry.  Co.,  22  N.  T.  Supp.  722,  1  Misc. 
Rep.  119;  Sneed  v.  Marysville  Gas  Co.,  149  Cal.  709,  [87 
Pac.  376].)  Without  the  motion  to  strike  out  the  accusation 
he  would  have  obtained  little  benefit  from  a  ruling  in  his 
favor,  and  so  considered  we  would  not  regard  this  error  alone 
sufficient  to  justify  a  reversal  of  the  judgment. 

The  evidence  of  the  officer  Tyler  in  relation  to  this  matter 
18  substantially  the  same  as  that  of  Friary.  The  testimony  of 
this  witness  is  in  a  narrative  form,  and  when  the  matter  men- 
tioned was  reached,  defendant's  attorney  interjected — ^"object 
to  that  as  being  incompetent  and  irrelevant."  No  ruling  of 
the  court  upon  this  objection  appears  in  the  record.  This  is 
a  repetition  of  the  objection  of  defendant  to  the  same  im- 
proper line  of  testimony,  made  in  the  same  irregular  way, 
without  even  being  given  a  consideration  by  the  trial  court. 
Under  such  conditions,  we  are  called  upon  to  say  that  this 
testimony  so  ** admitted  without  objection"  cures  any  error 
complained  of  in  the  ruling  admitting  the  testimony  of  the 
witness  Friary.  We  cannot  agree  with  this  contention.  The 
grounds  of  the  objection,  stated  in  connection  with  the  same 
matter  in  the  testimony  of  Friary,  should  have  been  con- 
sidered when  the  same  testimony  was  sought  to  be  introduced 
through  another  witness,  the  attention  of  the  court  being 
caUed  to  the  whole  line  of  evidence  as  incompetent. 

The  admission  of  the  statement  made  by  the  Boland  woman 
to  the  witness  Fletcher  was  error.  There  was  no  evidence  of 
any  conspiracy  between  defendant  and  the  woman.  Con- 
spiracies cannot  be  established  by  suspicions.  There  must 
be  some  evidence.  Mere  association  does  not  make  a  con- 
spiracy. There  must  be  evidence  of  some  participation  oi 
interest  in  the  commission  of  the  offense.  Neither  was  hex 
statement  a  part  of  the  res  gestae.  She  had  come  across  the 
street  from  where  the  trouble  was  going  on  between  defend- 
ant and  the  complaining  witness,  and  in  response  to  a  ques- 
tion from  a  stranger  as  to  **what  was  the  matter  over  there," 
replied  that  she  guessed  "a  friend  of  hers  was  scaring  some- 
body over  there."  This  was  pure  hearsay.  It  is  difficult  tfr 
flee  how  it  could  have  been  given  much  weight  by  the  jury, 
Imt  when  it  is  treated  as  the  admission  of  an  associate  in  the 
commission  of  the  offense,  the  theory  upon  which  it  was  ad- 
J  OsL  App.— 3 
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mitted  as  expressed  in  the  ruling  of  the  court,  we  are  not 
prepared  to  say  it  was  not  prejudicial 
Judgment  reversed  and  cause  remanded  for  new  triaL 

Allen,  P.  J.,  and  Shaw,  J.,  concurred* 


[Grim.  No.  67.    Second  Appellate  District. — ^November  21,  1907.] 

IHE  PEOPLE,  Respondent,  v.  GERDINE  HORTON,  Ap- 

pellant 

CftiinNAL  Law — Grand  Larceny — Stealing  or  Horsb — Support  ov 
Verdict. — Held,  that  the  evidence  reviewed  is  convincingly  sufficient 
to  support  a  verdict  of  guilty  of  grand  larceny  committed  by  the 
defendant  and  his  nephew  in  the  stealing  of  a  horse  from  a  ranch 
where  it  was  pastured,  and  selling  the  same  under  false  pretenses. 

Id. — Possession  of  Stolen  Property — Instructions  not  Prejudicial. 
Heldy  that  the  instruction  relating  to  the  possession  of  stolen  prop- 
erty by  the  defendant  was  in  the  main  correct;  and  that  the  judg- 
ment will  not  be  reversed  for  any  possible  error  therein,  when  look- 
ing at  the  testimony  it  can  be  seen  that  the  jury  could  not  have  been 
misled  thereby  to  the  prejudice  of  the  defendant. 

lo. — Exclusive  Possession  as  a  Gircumstancb — ^Particeps  Criminis. — 
The  rule  that  the  recent  possession  of  stolen  property,  unexplained, 
is  a  circumstance  tending  to  show  guilt  does  not  require  exclusive 
possession  by  the  defendant  in  the  strict  sense.  The  rule  is  satisfied 
if  the  possession  is  exclusive  as  to  aU  not  particeps  criminis.  As 
to  the  latter  class,  the  possession  of  one  is  the  possession  of  each 
and  all. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial.  B. 
N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  H.  Appd,  for  Appellant 

U.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Respondent 
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ALLEN,  P.  J. — ^Appeal  by  defendant  from  a  judgment  and 
an  order  denying  a  new  trial  upon  a  conviction  of  grand  lar- 
ceny. 

That  the  verdict  was  warranted  is  most  apparent  The 
evidence  in  the  record  is  convincing  as  establishing  that  de- 
fendant and  his  nephew  took  the  horse  in  question  from  the 
ranch  where  it  was  being  pastured,  brought  it  to  the  city  of 
Los  Angeles,  and  sold  it  for  $115 ;  that  the  negotiations  lead- 
ing up  to  the  sale  were  carried  on  by  both  uncle  and  nephew, 
they  claiming  to  be  partners,  and  when  the  same  were  con- 
cluded, the  nephew  went  into  an  office  and  signed  a  bill  of 
sale,  using  a  fictitious  name ;  that  the  money  was  paid  to  the 
nephew,  who  went  back  to  the  buggy  in  which  defendant  was 
seated  and  drove  ofF  with  him;  that  shortly  afterward  the 
defendant,  who  had  before  that  time  been  without  money, 
was  seen  with  gold  coin  in  his  possession,  and  told  an  ao* 
quaintance  that  the  horse  in  question  belonged  to  him,  and 
that  he  had  sold  it  for  $115.  Defendant  had  during  an  earlier 
hour  of  the  day  sought  to  sell  the  horse  to  others  and  repre- 
sented to  a  witness  that  the  horse  was  one  of  a  large  band 
owned  by  him  and  his  nephew. 

Upon  the  trial  the  court  charged  the  jury  by  instruction 
VI:  ''You  aro  instructed  that  the  mere  possession  of  stolen 
property,  unexplained  by  the  defendant,  however  soon  after 
the  taking,  is  not  sufficient  to  justify  a  conviction;  it  is  a 
circumstance  which,  taken  in  connection  with  other  testimony, 
is  to  determine  the  question  of  guilt.  Yet,  if  you  believe 
from  the  evidence  that  the  defendant  was  found  in  the  pos- 
session of  the  property  described  in  the  information,  or  claim- 
ing to  be  the  owner  thereof,  after  the  alleged  taking,  this  is  a 
circumstance  tending  in  some  degree  to  show  guilt,  but  not 
sufficient,  standing  idone  and  unsupported  by  other  evidence, 
to  warrant  you  in  finding  him  guilty.  There  must  be,  in  addi- 
tion to  proof  of  possession  of  stolen  property,  proof  of  cor- 
roborating ciroumstances  tending  of  themselves  to  establish 
guilt  These  corroborating  circumstances  may  consist  of 
acts,  or  conduct  or  declarations  of  the  defendant,  or  any  other 
circumstances  tending  to  show  the  guilt  of  the  accused.  If 
the  jury  believe  the  property  was  stolen,  and  was  seen  in  the 
possession  of  defendant  shortly  after  being  stolen,  the  failure 
of  the  defendant  to  account  for  such  possession,  or  to  show 
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that  such  possession  was  honestly  obtained,  is  a  circumstance 
tending  to  show  his  guilt,  and  the  accused  is  bound  to  explain 
the  possession  in  order  to  remove  the  effect  of  the  possession 
as  a  circumstance  to  be  considered  in  connection  with  other 
suspicious  facts,  if  the  evidence  discloses  any  such." 

By  instruction  IV:  ''Before  you  can  convict  the  defend- 
ant of  larceny  you  must  believe  beyond  a  reasonable  doubt 
that  he  is  guilty  of  or  in  complicity  with  the  original  fraud- 
ulent taking  and  any  subsequent  connection  after  the  taking 
would  not  be  larceny." 

By  instruction  VII:  ''The  possession  must  be  personal  in- 
volving a  distinct  and  conscious  assertion  of  possession  by 
the  accused." 

The  contention  of  counsel  for  appellant  is  that  instruction 
VI  is  erroneous.  This  instruction,  omitting  therefrom  the 
words  ''or  claiming  to  be  the  owner  thereof  after  the  alleged 
taking,"  hajs  so  often  been  approved  by  our  supreme  court 
that  it  may  be  said  to  have  become  settled  law  in  this  state 
{People  V.  Pagan,  66  Cal.  534,  [6  Pac.  394] ;  People  v.  Etting, 
99  Cal.  577,  [34  Pac.  237] ;  People  v.  Abbott,  101  Cal.  646,  [36 
Pac.  129]),  and  such  instruction,  as  given  with  these  words 
included,  is  approved  in  People  v.  Velarde,  59  CaL  463.  We 
think  it  unnecessary  to  a  decision  of  this  case  to  support  the 
same  by  the  authority  last  cited.  The  rule  is  well  settled, 
"that  judgments  will  be  reversed  for  alleged  errors  in  in- 
structions only  when,  looking  at  the  testimony,  we  can  see 
that  the  jury  may  have  been  misled  by  them  to  the  prejudice 
of  the  defendant"  (People  v.  Strong,  46  Cal.  304.)  Apply- 
ing this  rule,  we  find  that  the  claim  of  ownership  was  made 
by  defendant  when  in  actual  possession,  or  shortly  after  the 
sale  in  which  he  participated.  While  it  may  be  true,  as  in- 
sisted by  appellant,  that  the  language  employed  is  too  broad, 
and  that  there  are  conditions  and  circumstances  under  which 
a  mere  claim  of  ownership  should  not  in  any  degree  tend  to 
establish  guilt,  yet  we  are  confronted  with  nothing  in  this 
case  which  would  bring  defendant  under  such  an  exception. 

It  is  urged,  further,  that  the  possession  of  property  after 
the  taking,  that  it  may  be  a  circumstance  tending  in  some  de- 
gree to  show  guilt,  must  be  personal  and  exclusive  possession. 
The  jury  was  instructed  that  the  possession  must  be  per- 
sonal, but  it  does  not  follow  that  such  personal  possession 
must  be  exclusive  in  a  strict  sense.    The  rule  is  satisfied  if  it 
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be  ezclnsiye  as  to  all  not  particeps  criminis;  as  to  the  latter 
class  the  possession  of  one  is  the  possession  of  each  and  all. 
We  find  no  prejudicial  error  in  the  record,  and  the  judg- 
ment and  order  are  afBrmed. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 


[Crira.  No.  64.    Seeond  Appellate  District.— November  21,  1907.] 
THE  PEOPLE,  Respondent,  v.  LEO  MONREAL,  Appellant. 

GuicnrAL  Law— PBaju»T— Instructions — ^Matkbiality  of  Falsi 
Testimony— EmoT  or  Chabgb. — ^Where  certain  Btatements  were 
•et  out  at  length  in  the  information  for  perjury,  which  were  ma- 
terial under  the  issues  raised  by  the  pleadings  in  the  action  in  which 
the  perjury  was  committed,  a  charge  to  the  jury  that  unless  it  found 
mch  statements  were  testified  to  by  the  defendant  and  that  they  were 
false,  they  should  aequit,  could  only  in  effect  be  a  charge  that  such 
statements  only  were  material;  and  a  further  charge  that  if  the 
Jury  found  aU  of  the  statements  contained  in  the  information 
to  have  been  false  it  should  convict  could  not  prejudice  the  de- 
fendant, if  some  of  the  statements  were  immaterial,  for  if  the  ma- 
terial matters  were  established,  the  falsity  of  immaterial  matters 
eould  not  prejudice  the  defendant. 

ID« — EVIBXNGS     PbOPEBLT     BsrUSXD— IMPEACHMENT     09     WITNESS     BT 

Pabticulae  Acts. — The  court  properly  rejected  testimony  to  show 
that  a  witness  had  been  guilty  of  adultery  shortly  before  offering 
herself  as  a  witness,  and  that  her  husband  administered  punishment 
to  a  man  found  in  her  room.  Such  acts  did  not  bear  upon  the  mat- 
ter in  issue. 
Is. — GBSDiBiLrrr  or  Defendant  as  a  Witness — Instruction  Properly 
Betused. — The  court  properly  refused  a  charge  requested  by  de- 
fendant in  relation  to  his  credibility  as  a  witness. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
B.  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  W.  Allender,  and  A.  A.  Sturges,  for  Appellant 

U.  S.  Webb,  Attorney  (General,  and  Oeorge  Beebe,  Deputy 
Attorney  General,  for  Bespondent 
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ALLENy  P.  J. — The  defendant,  convicted  of  the  crime  of 
perjury,  appeals  from  the  judgment  and  an  order  denying  a 
new  trial. 

The  perjury  charge  was  false  testimony  in  a  certain  divorce 
proceeding.  This  testimony  which  is  claimed  to  be  false  is 
set  out  at  great  length  in  the  information,  and  its  falsity  in 
every  particular  was  averred  and  clearly  established.  Cer- 
tain statements  appearing  in  the  information  were  material 
under  the  issues  presented  by  the  pleadings.  The  court 
charged  the  jury  that  unless  it  found  such  statements  were 
testified  to  by  defendant,  and  that  they  were  false,  that  it 
should  acquit  The  effect  of  such  charge  could  only  be  in  the 
nature  of  an  instruction  that  such  statements  only  were  ma- 
terial. The  other  charge,  that  if  it  found  all  of  the  statements 
contained  in  the  information  to  have  been  false  it  should  con- 
vict, could  not  prejudice  the  defendant,  even  were  some  of 
them  immaterial;  for  if  the  material  matters  were  false  the 
charge  is  established,  and  the  finding  by  the  jury  that  other 
matters  not  material  were  also  false  could  work  no  injury. 
For  the  same  reason,  the  action  of  the  court  in  admitting  evi- 
dence of  the  brand  of  beer  used  and  the  price  paid  therefor 
was  not  prejudicial  error,  even  were  it  not  admissible  as 
tending  to  discredit  the  evidence  of  the  defendant  in  other 
material  matters,  which  we  are  not  prepared  to  afSrm. 

The  court  refused  to  admit  testimony  tending  to  show  that 
a  witness  had  been  guilty  of  adultery  shortly  before  offering 
herself  as  a  witness,  and,  further,  that  her  husband  admin- 
istered punishment  to  a  man  found  in  her  room.  There  was 
no  error  in  this  (Code  Civ.  Proc,  sec.  2051;  Estate  of  James, 
124  Cal.  656,  [57  Pac.  578,  1008]),  the  acts  not  bearing  upon 
the  matter  in  issue.  {Barkly  v.  Copeland,  86  Cal.  487,  [25 
Pac.  1].) 

The  trial  court  refused  a  charge  requested  by  defendant  in 
relation  to  the  credibility  of  the  defendant  as  a  witness.  We 
find  no  error  in  refusing  such  instruction.  {People  v.  Win- 
ters, 125  Cal.  329,  [57  Pac.  1067] ;  People  v.  Ross,  134  Cal. 
256,  [66  Pac.  229].) 

The  judgment  and  order  should  be  affirmed,  and  it  is  so 
ordered. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 
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[CiT.  No.  386.    Second  Appellate  District.— November  22,  1907.] 

E.  L  SCARBOROUGH,  Respondent,  v.  A.  L.  WOODILL, 

Appellant 

Tbkbs  Forming  Boundaet  Line — Tenants  in  OoMMON.^Line  trees 
whose  trunks  stand  partly  on  the  land  of  two  coterminous  owners 
and  form  the  boundary  line  between  them  are  held  by  them  as  ten- 
ants in  common. 

Ist. — Waste. — ^Neither  of  the  coterminous  owners  is  at  liberty  to  cut 
any  of  the  line  trees  without  the  consent  of  the  other,  nor  to  cut 
away  the  part  which  extends  into  his  land,  if  he  thereby  injures 
the  common  property  in  the  trees.  Each  owner  in  common  has  the 
right  to  demand  that  the  owner  of  the  other  portion  shall  so  use 
Ids  part  as  not  unreasonably  to  injure  or  destroy  the  whole. 

JjK — Cypress  Trees  Between  Orange  Orchards — Judicial  Notice — 
Presumption — Injunction  Against  Waste. — The  court  will  take 
judicial  notice  of  the  flora  and  climatic  conditions  of  the  country; 
and  it  will  be  presumed  that  the  cutting  down  of  cypress  trees  for 
firewood  on  the  boundary  line  between  orange  orchards  in  Southern 
Oalifomia  ia  not  a  legitimate  enjoyment  of  the  estate  in  such 
trees  by  one  of  the  tenants  in  common,  and  injunction  will  lie  to 
prevent  the  cutting  down,  injuring  or  destroying  any  of  the  remain- 
ing trees  growing  on  the  line. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Riverside  County,  and  from  an  order  denying  a  new  triaL 

F.  E.  Densmore,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Collier  &  Camahan,  for  Appellant 
Purington  &  Adair,  for  Respondent 

TAQGART,  J. — Appeal  from  judgment  and  order  deny- 
ing motion  for  a  new  trial. 

Plaintiff  and  defendant  own  adjoining  orange  orchards  in 
the  county  of  Riverside,  which  are  separated  by  a  row  of 
eypress  trees  growing  on  the  boundary  line  between  them. 
The  trees  vary  in  diameter  from  thirteen  to  twenty-three 
inches,  and  in  height  from  seventy  to  seventy-five  feet,  and 
the  trunks  thereof  stand  partly  on  one  side  and  partly  on  the 
other  side  of  said  line. 
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Defendant  cut  down  eight  of  these  trees  (every  alternate 
two),  and  threatened  to  continue  to  cut  every  alternate  two 
trees  until  he  had  cut  one-half  of  the  entire  row.  The  eight 
were  taken  to  defendant's  home  and  used  for  firewood. 

The  trial  court  rendered  judgment  in  favor  of  plaintiff 
for  $100  damages  and  perpetually  enjoining  defendant  from 
cutting  down,  injuring  or  destroying  any  of  the  remaining 
trees  growing  on  said  line. 

Line  trees  are  ^' trees  whose  trunks  stand  partly  on  the  land 
of  two  or  more  coterminous  owners/'  and  ''belong  to  them  in 
common.''  (Civ.  Code,  seo.  834;  28  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  p.  538.) 

While  at  conmion  law  there  appears  to  have  existed  two 
views  as  to  the  character  of  the  estate  created  in  the  adjacent 
owners  of  real  property  by  reason  of  the  roots  of  trees  grow- 
ing near  the  boundary  line  extending  into  and  deriving  nour- 
ishment from  the  other  property,  the  rule  as  to  trees  growing 
in  a  hedge  that  divided  the  lands  of  two  proprietors  was  the 
same  as  that  of  our  Civil  Code.  The  ownership  of  the  soil 
waa  several,  in  the  proprietors  of  the  two  estates,  while  the 
tree,  standing  and  growing  partly  on  the  soil  of  each,  not 
capable  as  an  entire  thing  of  several  ownership  by  the  two 
was  the  property  of  the  two  in  conunon,  and  as  tenants  in 
common.  {Dubois  v.  Beaver^  25  N.  Y.  123,  [82  Am.  Dec. 
329].)  If  the  tree  stand  so  nearly  upon  the  dividing  line 
between  the  lands  that  portions  of  its  body  extend  into  each, 
the  same  is  the  property,  in  common,  of  the  land  owners. 
And  neither  of  them  is  at  liberty  to  cut  the  tree  without  the 
consent  of  the  other,  nor  to  cut  away  the  part  which  exends 
into  his  land,  if  he  thereby  injures  the  common  property  in 
the  tree.  (Washburn  on  Real  Property,  3d  ed.,  see.  7a.) 
The  tenancy  in  common  in  a  "line  tree"  appears  to  be  of  a 
peculiar  nature,  and  may  be  stated  to  be,  "that  each  of  the 
land  owners  upon  whose  land  any  part  of  a  trunk  of  a  tree 
stands  has  an  interest  in  that  tree,  a  property  in  it,  equal, 
in  the  first  instance,  to,  or  perhaps,  rather  identical  with,  the 
part  which  is  upon  his  land;  and  in  the  next  place,  embrac- 
ing the  right  to  demand  that  the  owner  of  the  other  portion 
shall  so  use  his  part  as  not  unreasonably  to  injure  or  destroy 
the  whole."  (Robinson  v.  Clapp,  65  Conn.  365,  [32  AtL 
942].) 
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Defendant's  estate  in  the  row  of  cypress  trees  must  be  con- 
sidered merely  as  that  of  a  tenant  in  common  in  the  trees 
themselves  as  described  by  the  Connecticut  court  with  an 
easement  upon  plaintiff's  lands  for  the  sustenance  of  such 
trees.  Whatever  the  character  of  his  holding,  it  cannot  be 
contended  that  he  is  empowered  to  make  his  own  partition 
of  the  trees  in  his  own  way.  The  Code  of  Civil  Procedure 
expressly  provides  for  an  action  for  waste  against  a  tenant  in 
common.  (Sec.  732.)  Waste  is  not  defined  by  the  code,  so 
we  must  look  to  the  common  law  for  this.  {McCord  v.  Oak- 
land,  64  Cal.  140,  [49  Am.  St.  Rep.  686,  27  Pac.  863].) 

This  leads  to  a  consideration  of  the  propriety  of  the  equi- 
table remedy  which  was  awarded  by  the  trial  court.  De- 
fendant contends  that  as  the  parties  were  tenants  in  common 
of  the  trees,  no  injunction  will  issue  against  one  at  the  suit  of 
the  other.  In  neither  of  the  cases  relied  upon  by  the  appel- 
lant was  the  court  dealing  with  similar  facts  to  those  before 
us  upon  this  appeal.  In  Hihn  v.  Peck,  18  Cal.  644,  it  was 
held  that  an  injunction  was  not  proper  pending  an  action 
in  partition  of  a  large  tract  of  timber  land,  where  neither 
the  insolvency  of  the  tenant  in  common  cutting  the  timber, 
**nor  any  other  facts  entitling  him  to  an  injunction,"  were 
averred  in  the  bill.  The  general  rule  as  to  restraint  for 
waste  against  one  tenant  in  common  at  the  suit  of  another  at 
common  law  is  stated  in  McCord  v.  Oakland  Q.  M.  Co.,  64 
Cal.  143,  [49  Am.  Bep.  686,  27  Pac.  863].  But,  says  the 
court,  he  ^' might  be  restrained  in  equity  from  felling  orna- 
mental trees,  or  from  doing  other  things  amounting  to  wanton 
and  destructive  waste,  which  were  called  'equitable  waste,' 
because  allowable  at  law."  In  the  McCord  case  an  injunc- 
tion was  refused  because  the  court  would  not  restrict  a  tenant 
in  conunon  from  the  legitimate  enjoyment  of  the  estate,  and 
to  interfere  with  the  legitimate  exercise  of  that  right  would 
be  to  deny  an  essential  quality  of  the  title — that  is,  an  on- 
divided  occupation.  In  the  same  opinion  a  New  York  case 
is  referred  to,  in  which  an  injunction  was  granted  pending 
the  hearing  of  a  bill  for  partition,  because  the  cutting  of 
the  timber  in  that  case  was  not  within  the  usual  and  legiti- 
mate exercise  of  the  enjo3rment  of  defendant's  estate.  {Haw- 
ley  ▼.  Clowes,  2  Johns.  Ch.  122.)  As  to  the  issuance  of  an 
injunction.  Chancellor  Kent  saying:  ''The  remedy  is  pecul- 
iarly appropriate  and  proper." 
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In  other  jurisdictions  the  use  of  the  injunction  in  a  proper 
case  seems  to  be  generally  approved  and  the  text-writers 
usually  state  the  rule,  that  a  tenant  in  common  will  not  be 
granted  an  injunction  against  his  cotenant,  with  an  excep- 
tion. In  special  cases,  one  tenant  in  common  may,  on  the 
application  of  the  other,  be  enjoined  from  committing  waste 
(cutting  timber),  but  the  injunction  is  sparingly  exercised. 
(Ohert  V,  Ohert,  5  N.  J.  Eq.  397.)  Injunctions  are  but  rarely 
granted  to  restrain  a  cotenant  from  exercising  control  over 
the  joint  property.  To  authorize  an  injunction,  it  must  ap- 
pear either  that  the  defendant  is  insolvent,  ...  or  that  the 
act  sought  to  be  enjoined  will  effect  a  partial  or  entire  de- 
struction of  the  estate.  (Freeman  on  Cotenancy  and  Parti- 
tion, sec.  323;  Leatherbury  v.  Mclnnis,  85  Miss.  160,  [107 
Am.  St  Rep.  274,  37  South.  1018].)  An  injunction  will  be 
granted  to  restrain  one  of  the  owners  of  adjoining  tracts  of 
land  (tenants  in  common)  from  cutting  down  trees  growing 
on  the  boundary  line  where  they  serve  to  shelter  and  protect 
the  buildings  of  the  other,  even  though  their  presence  be  a 
damage  to  his  land,  and  notwithstanding  the  complainant  has 
himself  cut  down  some  of  the  trees.  {Musch  v.  Burkkart,  83 
Iowa,  301,  [32  Am.  St.  Rep.  305,  48  N.  W.  1025] ;  Harndon 
V.  Stultz,  124  Iowa,  440,  [100  N.  W.  329] ;  Robinson  v.  Clapp, 
65  Conn.  365,  [32  Atl.  939].) 

It  is  argued  by  appellant  in  the  case  at  bar  that  neither 
the  complaint  nor  the  findings  show  any  peculiar  conditions 
or  circumstances  justifying  the  issuance  of  an  injunction  un- 
der the  authorities  cited.  This  court  will  take  judicial  notice 
of  the  flora  and  climatic  conditions  of  the  country.  It  may 
from  these  and  the  character  of  the  trees  in  question  deter- 
mine whether  they  are  natural  timber  growing  upon  the  land, 
or  trees  of  an  ornamental  nature  planted  for  a  special  pur- 
pose. From  these  premises  it  will  be  presumed  that  the  cut- 
ting of  cypress  trees  for  firewood  on  the  boundary  line  of  an 
orange  orchard  in  Southern  California  was  not  a  **  legitimate 
enjoyment  of  the  estate"  in  such  trees.  We  do  not  think  any 
more  specific  allegation  or  finding  is  necessary  to  sustain  the 
judgment. 

Judgment  and  order  affirmed* 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 
A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  December  21,  1907. 
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[CSt.  No.  421.    Second  Appellate  District. — November  22,  1907.] 

JESSE    KNIGHT,    Trustee,    Respondent,    v.    EMILY    G. 
COHBN  and  WILLIAM  COHEN,  Appellants. 

Easemekt  fob  Ptpe-ltnb — Injunction — Agreed  Statement  or  Facts 
— ^Findings. — In  an  action  to  enjoin  interference  with  an  ease- 
ment of  the  plaintiff  for  a  pipe-line  over  the  land  of  the  defend- 
ftnts,  where  the  ease  was  submitted  upon  an  agreed  statement  of 
facts,  no  findings  are  necessary,  and  the  only  question  is,  What  is 
tho  law  applicable  to  the  facts! 

iDy— Facts  Showing  Easement  by  Prescbiftion  Under  Claim  or 
BiOHT. — Held,  that,  as  matter  of  law,  the  agreed  statement  of 
facts  shows  that  the  plaintiff  became  the  owner  of  the  easement 
for  the  pipe-line  by  adverse  user,  under  a  claim  of  right  for  the 
period  of  Ave  years,  and  was  entitled  to  an  injunction  to  pre- 
vent interference  therewith  by  the  defendants. 

ISb — ^M(M>s  or  Claim  or  Bight. — The  claim  of  right,  which  is  essen- 
tial to  constitute  an  adverse  user  of  an  easement  may  be  made  by 
acts  alone,  as  effectively  as  by  the  use  of  words,  either  oral  or 
written;  and  possession  and  user  as  persons  are  accustomed  to 
bold  and  use  such  property,  without  recognition  of  title  in  an- 
other, or  disavowal  of  title  in  himself,  will,  if  unexplained,  raise 
a  presumption  of  title  in  the  occupant,  and  in  the  absence  of  evi- 
dence in  rebuttal  will  establish  the  fact  of  a  claim  of  title. 

ID^ — ^Dekd  Conveying  No  Title — Color  or  Title — Notice  to  Dbtend- 
AKTS. — ^A  deed  which  in  fact  conveyed  no  title  from  one  sup- 
posed to  be  the  owner  of  the  easement,  the  title  being  in  a  trus- 
tee, is  suificient  to  constitute  color  of  title,  and  when  the  defend- 
ants had  notice  of  the  claim  of  right  by  the  plaintiff  under  such 
color  of  title,  the  plaintiff's  occupancy  was  under  a  claim  of 
right,  and  must  be  deemed  adverse. 

iDd — Extent  or  Easement  Fixed  by  User. — The  color  of  title 
merely  served  to  establish  the  claim  of  right,  and  could  not  serve 
to  fix  the  extent  of  the  easement  for  the  pipe-line,  which  must  be 
fixed  by  the  extent  of  the  actual  adverse  occupation  and  use  of 
the  water  flowing  therein,  under  a  claim  of  right  for  five  years. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Walter  Bordwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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J.  J.  Scrivner,  Alfred  H.  Cohen,  and  Lawler,  Allen  &  Van 
Dyke,  for  Appellanta. 

Anderson  &  Anderson,  for  Respondent 

SHAW,  J. — This  is  an  action  brought  to  obtain  an  injunc- 
tion against  defendants  restraining  them  from  cutting  or 
otherwise  interfering  with  a  pipe-line  of  plaintiff's  extending 
across  the  land  of  appellant  Emily  G.  Cohen,  and  by  means 
whereof  plaintiff  conducts  to  the  consumers  thereof  certain 
waters  developed  upon  contiguous  lands. 

The  case  was  submitted  upon  an  agreed  statement  of 
facts,  it  being  stipulated  that  the  court  might  base  its  con- 
clusions of  law  thereupon  and  render  judgment  accordingly. 
The  court  adopted  the  statement  of  facts  as  its  findings,  and, 
in  addition  thereto,  found  that  all  the  allegations  of  the  com- 
plaint were  true  and  that  all  of  the  denials  of  the  answer 
to  the  complaint  were  untrue.  These  two  findings  should,  if 
findings  be  necessary  in  such  a  case,  dispose  of  the  contention 
of  appellant  It  has  been  held,  however,  that  where  a  case 
is  submitted  upon  an  agreed  statement  of  facts  no  findings  are 
necessary,  the  only  question  being  as  to  what  is  the  law 
applicable  to  those  facts.  {Gregory  v.  Gregory,  102  Cal.  50, 
[36  Pac.  364] ;  McMenomy  v.  White,  115  Cal.  339,  [47  Pac. 
109].)  This  being  true,  it  is  necessary  to  call  attention  to 
such  parts  of  this  lengthy  narrative  as  may  be  pertinent  to  a 
proper  consideration  of  the  question  presented. 

From  this  statement  it  appears  that  in  1893  May  I.  Gould, 
who  was  the  owner  of  the  land  across  which  said  pipe-line 
extends,  executed  a  deed  of  trust  whereby  she  conveyed  said 
lands  to  a  trustee  as  security  for  the  payment  of  a  loan  ob- 
tained from  the  appellant  Emily  G.  Cohen.  Default  was 
made  in  the  payment  of  this  loan,  and  on  February  20,  1899, 
the  trust  was  executed  by  sale  of  the  property  to  said  Cohen, 
who  immediately  entered  into  possession  thereof.  On  April 
30,  1898,  said  Gould,  the  then  occupant  and  owner  of  said 
land  subject  to  said  deed  of  trust,  executed  to  one  Dunham, 
the  grantor  of  plaintiff,  a  deed  whereby  she  granted  to  said 
Dunham  a  right  of  way  across  the  lands  in  question  for  the 
construction  of  said  pipe-line,  which  he  immediately  con- 
structed over  and  across  said  lands,  since  which  time  he  and 
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his  successors  in  interest  have  continuously  used  said  pipe-line 
for  the  purposes  for  which  it  was  intended.  This  deed  to 
Dunham  was  not  recorded,  and  defendants  had  no  knowledge 
of  its  existence  at  the  time  Emily  G.  Cohen  acquired  title  to 
and  possession  of  the  land.  On  May  25,  1899  (after  Cohen 
had  acquired  title  and  possession  of  said  land),  Dunham 
joined  with  others  in  the  execution  of  a  deed  whereby  they 
conveyed  said  pipe-line,  with  certain  water  rights  and  water- 
bearing land,  to  plaintiff.  This  deed  was  recorded  May  31, 
1899.  Plaintiff  and  his  predecessors  in  interest  had  for  more 
than  six  years  prior  to  the  acts  complained  of  maintained 
said  pipe-line  across  said  lands  of  appellant  Emily  O.  Cohen, 
and  had  been  in  the  continuous,  open,  visible  and  exclusive 
use  and  possession  of  said  pipe-line  during  all  of  said  time 
under  and  by  virtue  of  said  grants  from  May  I.  Gould  and 
said  Dunham  and  others,  and  during  all  of  said  time  had 
openly,  visibly,  notoriously,  and  continuously  conducted 
waters  over  the  said  lands  of  said  Cohen  through  said  pipe- 
line without  interruption  in  the  use  of  said  pipe-line  so 
granted  to  him  and  his  predecessors  by  the  aforesaid  grants. 
It  appears  that  since  November  22,  1899,  appellant  Emily  G. 
Cohen  has  been  continuously  engaged  in  litigation  with  plain- 
tiff and  others  over  the  question  of  ownership  of  the  waters 
carried  through  said  pipe-line  by  plaintiff  and  the  right  to 
the  use  thereof,  in  which  litigation  said  defendant  Emily  G. 
Cohen  has  denied  plaintiff's  right  to  use  or  carry  away  any 
of  said  waters  by  means  of  said  pipe-line  or  otherwise.  When 
said  Cohen  acquired  title  to  said  lands  and  took  possession 
thereof  on  February  20,  1899,  appellant  learned  that  re- 
spondent was  using  said  pipe-line  and  operating  the  same 
over  her  land,  but  she  had  not  learned  that  plaintiff  claimed 
to  have  constructed  said  pipe-line  over  said  lands  under  and 
by  virtue  of  the  unrecorded  deed  from  May  I.  Gould.  On 
November  22,  1899,  Emily  G.  Cohen  commenced  an  action 
against  the  plaintiff,  who,  on  February  6, 1900,  in  an  amended 
answer  filed  therein,  alleged  that  they  (plaintiff  herein  and 
others)  ^' admit  that  they  conducted  by  means  of  pipes,  the 
waters  of  said  springs  and  the  said  developed  waters  across 
certain  lands  described  in  the  complaint,  but  allege  that  the 
same  was  under  grant  of  right  of  way  from  May  I.  Gould 
of  date  April  30, 1898,  to  Edward  Dunham,  and  under  grant 
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from  William  Hefferman  to  Edward  Dunham,  conveying 
said  land  to  said  Edward  Dunham,  of  date  April,  1898,  and 
at  date  of  said  deeds  May  I.  Gould  waa  in  possession  of  said 
land  claiming  the  same,  and  said  William  Hefferman  held  the 
record  legal  title  thereto."  Heflferman  held  a  sheriff's  deed 
to  said  lands  under  a  sale  made  upon  execution  issued  upon 
a  judgment  rendered  against  said  Gould.  During  all  of  the 
times  in  question  plaintiff  and  his  predecessors  in  interest 
maintained  and  operated  said  pipe-line  over  and  across  said 
lands  and  conducted  water  through  the  same  with  the  knowl- 
edge of  the  appellant  Emily  G.  Cohen,  and  without  any  ob- 
jection or  interference  therewith  from  her,  except  as  herein- 
after stated,  and  without  rendering  any  compensation  for  the 
use  of  said  pipe-line ;  but  he  never  at  any  time  informed  her 
in  words  that  he  claimed  a  legal  right  so  to  do. 

On  April  15,  1905,  asserting  her  right  so  to  do,  defendant 
Emily  G.  Cohen  broke  and  cut  said  pipe-line,  thereby  pre- 
venting the  use  of  the  same  by  plaintiff,  who  immediately 
entered  upon  said  lands  along  the  line  of  said  pipe-line  and, 
after  making  the  repairs  necessary  to  restore  it  to  a  condi- 
tion of  usefulness,  instituted  this  action,  alleging  in  his  com- 
plaint that  defendants  threatened  to  and  would,  unless  re- 
strained by  an  order  of  court,  again  destroy  the  pipe-line 
and  render  it  impossible  to  conduct  the  water  through  the 
same,  all  of  which  was  admitted. 

While  freely  admitting  plaintiff's  possession  and  use  of 
the  pipe-line  for  a  period  of  more  than  five  years ,  that  such 
use  and  occupation  were  open,  notorious,  continuous  and  un- 
interrupted, and  with  the  knowledge  and  acquiescence  of 
appellant  Emily  G.  Cohen,  it  is  nevertheless  contended  that 
these  facts  are  insufficient  to  establish  a  prescriptive  right  in 
plaintiff,  for  the  reason  that  it  is  not  ^own  that  such  use 
and  possession  were  under  a  claim  of  right,  and  hence  the  pos- 
session is  lacking  in  one  of  the  essential  elements  necessary 
to  constitute  an  adverse  holding,  without  which  possession 
could  not  ripen  into  a  prescriptive  right.  It  is  also  insisted 
that  as  the  sale  under  the  deed  of  trust  canceled  all  rights 
acquired  by  Dunham  by  virtue  of  the  unrecorded  deed  from 
May  I.  Gk)uld,  such  deed  could  not  constitute  color  of  title 
and  plaintiff's  possession  was,  therefore,  that  of  a  tenant  at 
will  of  appellant  Emily  G.  Cohen. 
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In  Thomas  v.  England,  71  Cal.  460,  [12  Pac.  491],  it  is 
said:  **To  perfect  an  easement  by  occupancy  for  five  years, 
the  enjoyment  must  be  adverse,  continuous,  open,  peaceable. 
It  must  be  adverse,  and  under  claim  of  a  legal  right  so  to 
do,  and  not  by  the  consent,  permission,  or  indulgence  merely 
of  the  owner  of  the  alleged  servient  estate."  Adverse  use  is 
inconsistent  with  a  license  or  permissive  use;  the  occupation 
in  order  to  constitute  an  adverse  user  must  be  based  upon  a 
claim  of  right.  This  claim  may  be  made  by  acts  alone  quite 
as  effectively  as  by  the  use  of  words  either  oral  or  written. 
(Barnes  v.  Light,  116  N.  Y.  34,  [22  N.  B.  441].)  Possession 
and  user  as  owners  are  accustomed  to  hold  and  use  such  prop- 
erty without  recognition  of  title  in  another,  or  disavowal  of 
title  in  himself,  will,  if  unexplained,  raise  a  presumption  of 
title  in  the  occupant,  and  in  the  absence  of  evidence  in  re- 
buttal, will  establish  the  fact  of  a  claim  of  title.  (La  From- 
hois  V.  Smith,  8  Cow.  589,  [18  Am.  Dec.  463].) 

''If  there  has  been  the  use  of  an  easement  for  twenty 
years  unexplained,  it  will  be  presumed  to  be  under  a  claim 
of  right  and  adverse,  and  be  sufScient  to  establish  a  title  by 
prescription  and  to  authorize  the  presumption  of  a  grant, 
unless  contradicted  or  explained."  (Washburn  on  Ease- 
ments and  Servitudes,  p.  156.)  In  Cox  v.  Forrest,  60  Md.  74, 
it  is  said:  "Where  one,  however,  has  used  a  right  of  way  for 
twenty  years  unexplained,  it  is  but  fair  to  presume  the  user 
is  under  a  claim  of  right,  unless  it  appears  to  have  been  by 
permission." 

Under  the  admitted  facts,  it  devolves  upon  appellant  to 
show  that  the  user  was  by  permission,  or  otherwise  explain  it. 
The  only  contention  upon  this  point  urged  by  appellant  is, 
that  respondent,  having  entered  under  the  deed  from  May  I. 
Qould,  executed  subsequently  to  the  deed  of  trust  under  which 
appellant  Emily  O.  Cohen  acquired  title,  became  a  tenant  of 
said  Cohen  by  sufferance  in  subordination  to  the  title  of 
appellant,  which  relation  would  continue  until  a  disavowal 
on  his  part,  with  notice  of  such  disavowal  brought  home  to 
appellant.  In  support  of  this  position  counsel  cites,  among 
other  cases,  Graydon  v.  Eurd,  55  Fed.  724,  [5  C.  C.  A.  258]. 
This  was  a  sale  under  a  decree  foreclosing  a  mortgage,  and 
the  decree  directed  that  persons  in  possession  of  the  land 
should  deliver  possession  to  the  purchaser  ''on  production  of 
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the  deed  to  the  premises  aod  a  eertified  eopy  of  the  order  eon- 
firming^  the  report  of  sach  sale  after  snch  order  has  become 
absolute.*'  The  court  held  that  this  order  was  a  recognition 
of  the  relation  of  landlord  and  tenant  by  sufferance  between 
the  purchaser  and  occupant  of  the  land.  In  its  opinion  the 
court  says:  "There  is  some  conflict  in  the  decisions  of  the 
state  eourts  upon  the  question" — thus  apparently  reeogniz- 
ing  the  fact  that  the  supreme  court  of  this  state  has  hdd 
contrary  to  the  rule  there  laid  down.  In  McDermoti  ▼. 
Burke,  16  Cal.  580,  the  supreme  oourty  in  considering  the 
question,  says:  "The  relation  between  the  purchaser  and  ten- 
ant is  that  of  owner  and  trespasser  until  some  agreement, 
express  or  implied,  is  made  between  them  with  reference  to 
the  occupation^"  No  such  agreement  was  ever  made.  Plain- 
tiff never  acknowledged  anyone  as  lessor,  nor  recognized  the 
title  of  anyone  as  being  paramount  to  his  own«  He  did  not 
enter  or  occupy  the  land  by  virtue  of  any  license  or  per- 
missive right,  but  entered,  as  alleged  in  the  answer  filed  on 
February  6,  1900,  in  the  action  brought  by  Emily  G.  Cohen 
against  the  La  Canada  Land  and  Water  Company,  under  a 
grant  of  right  of  way  from  Gould  and  Hefferman,  the  latter 
alleged  to  be  the  holder  of  the  legal  title  to  the  right  so 
granted.  That  the  legal  title  was  vested  in  the  trustee  and 
the  deed  in  fact  conveyed  no  title  is  immateriaL  It,  never- 
theless, constituted  color  of  title  (WUsan  v.  Atkinson,  77  CaL 
485,  [11  AuL  St.  Rep.  299,  20  Pac.  66] ;  Packard  v.  Moss, 
68  Cal.  123,  [8  Pac.  818] ;  Cameron  v.  United  States,  148  U.  S. 
308,  [13  Sup.  Ct  595] ;  Wood  on  Limitation  of  Actions,  sec 
259) ;  and  whether  sufiScient  or  not,  this  allegation  in  the 
answer  gave  Emily  G.  Cohen  notice  (if  notice  were  neces> 
sary)  that  plaintiff's  occupancy  was  under  a  claim  of  right, 
and,  under  the  provisions  of  section  322  of  the  Code  of  Civil 
Procedure,  possession  must  be  deemed  to  be  held  adversely. 

The  deed  is  of  no  consequence  so  far  as  defining  the  extent 
of  the  right,  its  only  function  being  to  furnish  a  basis  for  the 
claim,  the  extent  of  which  is  measured  by  actual  occupation 
and  use.  ''Where  location  and  duration  of  a  way  are  not 
defined,  they  may  be  fixed  by  use  and  acts  of  acquiescence." 
(Washburn  on  Easements,  sec.  239.)  The  facts  dearly  show 
that  the  general  attitude  of  the  parties  was  from  the  first 
one  of  hostility  toward  each  other,  and  that  from  November 
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22, 1899,  they  were  continuously  engaged  in  litigation.  "The 
relations  of  the  parties,  their  conduct,  the  situation  of  the 
property,  and  all  the  surrounding  circumstances"  {Clarke  v. 
Clarke,  133  Cal.  667,  [66  Pac.  10]),  evidence  the  fact  that 
the  use  was  under  a  claim  of  right,  rather  than  by  reason  of  a 
mere  matter  of  neighborly  accommodation. 

We  attach  no  weight  to  appellants'  contention  that  the  con- 
demnation suit  brought  by  plaintiff  should  constitute  an  es- 
toppel against  his  plea  of  a  prescriptive  right  It  clearly  ap- 
pears that  the  purpose  sought  was  not  to  acquire  by  con- 
demnation the  right  then  in  use,  but  a  right  of  way  for  a 
pipe-line  of  increased  capacity,  as  well  as  certain  tunnel 
rights. 

The  judgment  is  affirmed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eonrt, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  21,  1908. 


[CiT.  No.  S61.    Third  Appellate  Distriet— NoTomber  22,  1907.] 

PAUL  C.  HARLAN,  Appellant,  ▼.  GLADDING,  McBEAN 
ft  COMPANY  (a  Corporation),  and  JACOB  KUNZLER, 
Respondents. 

Qbdbi  pob  Patvxnt  of  Past  of  Funds — ^EgurrABLi  Assignmknt  mov 
EfracTED — ^Revocation  Bbforx  Aocsptancs. — An  order  for  paj- 
ment  of  part  of  the  funds  of  the  maker  in  the  hands  of  a  third 
part/  doei  not  operate  as  an  equitable  assignment  pro  tanto  of 
the  fond,  while  the  order  remains  unaccepted  bj  the  holder  of  the 
fonds,  and  inch  order  maj  be  revoked  at  the  pleasure  of  the  maker 
at  any  time  before  acceptance  bj  the  partf  on  whom  It  is  drawn. 

In. — ^Action  not  Pebmissibli  Ajtes  Notigi  of  Bkvocation. — ^After 
notice  of  revocation  of  the  order  bj  the  maker  to  the  partf  on 
whom  it  is  drawn,  and  the  refusal  of  said  partf  thereafter  to  ae- 
eept  or  paj  the  same,  no  action  will  lie  upon  the  order  either 
against  the  maker  or  against  the  holder  of  the  funds. 

fin— DuBXss  of  Goods — Illkqal  Attaohmsnis— Besoission. — ^Where  the 
order  was  procured  bj  the  plaintiiE  under  duress  ef  an  illegal 
f  OaL  App.-4 
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attachment  of  the  hay  of  the  maker  of  the  order,  out  of  the  pro- 
ceeds of  the  Bale  of  which  the  funds  were  derived,  and  the  order 
was  given  to  release  the  hay  from  such  duress  in  order  that  the 
ha  J  might  be  sold,  the  plaintiff  had  the  right  promptly  to  re- 
scind the  order,  and  to  notify  the  holder  of  the  proceeds  of  the 
hay  not  to  pay  the  same. 

lb. — Void  Attachment  by  Justice  Impropeelt  Galled  in — ^Want  of 
Jurisdiction. — Another  justice  of  the  peace  cannot  be  called  in 
to  act  during  the  illness  of  the  justice  of  the  peace  of  the  town- 
ship, in  which  the  plaintiff  resides,  without  a  written  request  from 
such  justice;  and  a  mere  oral  request  by  him  to  the  plaintiff  to 
secure  the  attendance  of  such  justice  could  confer  upon  him  no 
jurisdiction  in  such  township  to  issue  a  writ  of  attachment  upon 
the  hay  of  the  defendant;  and  the  unlawful  detention  of  the 
hay  under  such  void  writ  constitutes  duress  thereof,  entitling  plain- 
tiff to  rescind  an  order  given  to  secure  the  release  of  the  hay  from 
such  duress. 

Id. — ^Restoration  upon  Bescission  not  Bequibxd. — There  being  noth- 
ing to  restore  upon  rescission  of  the  order,  no  restoration  was  re- 
quired to  effect  a  rescission  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Solano  County.    L.  G.  Harrier,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Paul  C.  Harlan,  and  W.  U.  Goodman,  for  Appellant 

Alexander  Q.  Eells,  H.  K  Eells,  and  T.  T.  C.  Gregory,  tor 
Respondents. 

BURNETT,  J.— The  nature  of  the  action  is  shown  by  the 
following  allegation  of  the  complaint: 

**0n  January  6,  1904,  .  .  .  defendant  herein,  Jacob  Kunz- 
ler,  for  a  valuable  consideration,  duly  assigned,  by  means  of 
a  written  assignment  and  order  to  plaintiff  herein,  the  claim 
of  said  defendant  Jacob  Eunzler  against  said  defendant 
Gladding,  McBean  and  Company  (a  corporation),  for  two 
hundred  and  twenty  dollars  of  the  sum  to  be  thereafter  paid 
by  said  defendant  Gladding,  McBean  and  Company  to  said 
defendant  Jacob  Eunzler  for  a  certain  lot  of  tule  hay  on  said 
January  6,  1904,  in  course  of  shipment  by  said  defendant 
cTacob  Eunzler  to  said  defendant  Gladding,  McBean  and  Com- 
pany; that  said  written  assignment  and  order  was^  upon  said 
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January  6,  1904,  and  at  and  in  the  said  County  of  Solano, 
executed  and  delivered  to  plaintiflP  herein  by  said  defendant 
Jacob  Kunzler;  and  that  said  written  assignment  and  order 
was  and  ia  in  the  words  and  figures  following,  to-wit: 

**  'Suisun,  Cal.,  Jan.  6,  1904. 
"  'To  Gladding,  McBean  and  Company: 

**  *Tou  are  hereby  directed  to  pay  to  Paul  C.  Harlan,  Esq., 
two  hundred  and  twenty  dollars  from  the  proceeds  of  the 
lot  of  tule  hay  now  in  course  of  shipment  to  your  firm  from 
this  place. 

"  '  (Signed)     JACOB  KUNZLER.'  " 

Judgment  was  for  defendants,  from  which  plaintiff  brings 
the  appeal  on  a  bill  of  exceptions. 

The  court  finds  that  the  instrument  in  writing  set  out  in 
the  complaint  was  "made,  executed  and  delivered  by  said 
defendant  Kunzler  to  plaintiff;  that  thereafter  the  plaintiff 
presented  said  instrument  to  said  Gladding,  McBean  &  Com- 
pany and  demanded  payment  thereof ;  that  prior  thereto  said 
Kunzler  notified,  directed  and  ordered  said  Gladding,  McBean 
&  Company  not  to  pay  said  plaintiff  anything  upon  said 
written  instrument  if  the  same  were  presented,  and  that  he 
had  revoked  it;  that  thereupon  said  Gladding,  McBean  & 
Company  refused  to  pay  to  plaintiff  any  money  upon  said 
order;  that  at  the  time  of  such  presentment  of  said  order 
said  Gladding,  McBean  &  Company  had  in  its  possession  to 
the  credit  of  said  Kunzler,  as  the  proceeds  and  price  of  said 
lot  of  tule  hay,  more  than  suflScient  money  to  pay  said  order; 
that  there  is  another  action  pending  between  plaintiff's  as- 
signee and  the  defendants  involving  the  same  cause  of  action, 
and  that  said  order  was  made  ''under  duress  and  is  without 
consideration,  void  and  of  no  effect."  All  the  adverse  find- 
ings are  challenged  by  appellant  as  not  supported  by  the 
evidence. 

There  is  also  a  controversy  between  the  parties  as  to  the 
effect  of  the  said  written  instrument,  the  appellant  contend- 
ing that  it  amounted  to  an  equitable  assignment  to  him  pro 
tanto  of  the  fund  in  the  hands  of  the  corporation  due  Kunz- 
ler; while  respondents  maintain  that  it  was  a  mere  order  re- 
vokable  by  the  drawer  before  acceptance  by  the  drawee  and 
resulting  in  an  equitable  assignment  only  in  case  of  said 
tcceptanee. 
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It  will  be  observed  that  there  is  nothing  in  the  form  of 
the  instrument  to  indicate  an  assignment. 

It  is  simply  an  order  upon  Gladding,  McBean  ft  Company 
given  to  plaintiff  by  Kunzler  for  the  payment  of  a  part  of 
the  fund  in  the  hands  of  said  company  belonging  to  said 
Eunzler. 

There  is  nothing  in  the  evidence  to  indicate  that  the  in- 
strument was  intended  as  other  than  what  its  language  im- 
ports. 

There  seems  no  difference  in  principle  between  an  order 
like  this  and  the  case  of  a  check  or  bill  of  exchange. 

In  Pidlen  v.  Placer  County  Bank,  138  Cal.  172,  [66  Pac. 
740,  71  Pac.  83],  in  reference  to  checks,  it  is  said:  ''A  check 
is  only  a  direction  to  the  bank  to  pay  a  certain  sum  of  money 
to  the  person  therein  named.  The  money  does  not  thereby 
become  the  property  of  the  payee,  nor  is  it  placed  beyond  the 
control  of  the  depositor.  Until  it  is  presented  to  the  bank, 
the  drawer  may  countermand  its  payment,  or  he  may  direct 
a  different  disposition  of  the  moneys  to  his  credit'' 

In  Donohoe-Kelly  Banking  Co.  v.  Southern  Pacifie  Co., 
138  Cal.  190,  [94  Am.  St.  Rep.  28,  71  Pac.  93],  it  is  said: 
''Turning  to  the  view  of  the  question  presented  by  appel- 
lants, we  find  the  cases  quite  numerous  holding  that  an  order, 
check  or  bill  of  exchange  drawn  for  a  part  of  a  fund,  does 
not  operate  as  an  assignment  of  that  part  or  give  a  lien  as 
against  the  drawee,  unless  he  consent  to  the  appropriation  by 
an  acceptance  of  the  draft." 

In  the  last-cited  opinion  a  large  number  of  cases  is  re- 
viewed, among  them  Harrison  v.  Wright,  100  Ind.  515,  [58 
Am.  Rep.  805],  wherein  it  is  declared:  "In  the  absence  of 
evidence  to  the  contrary,  or  of  a  showing  of  an  intention  to 
assign  a  part  of  a  fund  in  the  hands  of  a  drawee  ...  it 
should  be  presumed  that  the  payee  or  holder  of  a  check  takes 
it  upon  the  credit  of  the  drawer,  of  whom  he  may  collect  if 
payment  be  refused  by  the  drawee." 

Here  the  evidence  shows  without  conflict  that  Kunzler 
notified  Oladding,  McBean  &  Company  that  he  had  revoked 
said  order,  and  said  company  thereupon  refused  and  declined 
to  accept  it  and  notified  plaintiff  of  the  revocation. 

Under  such  circumstances  an  action  upon  said  order  would 
not  lie  against  either  of  the  defendantSi 
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Again,  assuming  that  the  instrument  in  question  consti- 
tuted an  assignment,  the  court  found  that  it  "was  made  un- 
der  duress.''  In  this  connection  respondents  contend  that  the 
action  of  the  plaintiff  in  securing  the  order  constitutes  "co- 
ercion of  the  most  pronounced  degree.*'  To  understand  re- 
spondents' position  it  will  be  necessary  to  bear  in  mind  that 
the  justice  of  the  peace  in  Suisun  township,  A.  F.  Hitchcock, 
was  ill  and  he  requested  plaintiff  to  get  Justice  Elahn,  of 
Qreen  Valley  township,  in  the  same  county,  to  sit  for  him  in 
the  case.  Plaintiff  accordingly  secured  Justice  Klahn,  and 
after  fhe  proper  preliminary  proceedings  were  taken  he 
issued  the  writ  of  attachment  which  was  levied  upon  Kunz- 
ler's  hay. 

Section  105  of  the  Code  of  Civil  Procedure  provides  a  cer- 
tain course  to  be  taken  to  give  authority  or  jurisdiction  to  a 
justice  of  the  peace  to  try  a  cause  in  another  township.  There 
must  be  a  written  request  of  the  other  justice,  "and  while  so 
acting  he  shall  be  vested  with  all  the  powers  of  the  justice 
for  whom  he  so  holds  court."  No  such  course  was  pursued 
in  this  case,  and  hence  it  must  be  held  that  Justice  Klahn 
was  without  jurisdiction.  It  is  well  settled  that  the  law  pre- 
sumes nothing  in  favor  of  the  jurisdiction  of  justices'  courts, 
and  a  party  who  asserts  a  right  under  the  judgment  of  a 
justice  must  afBrmatively  show  every  fact  necessary  to  con- 
fer such  jurisdiction.  {Swain  v.  Chase,  12  Cal.  283 ;  Jolley 
V.  Foltz,  34  Cal.  321;  Ka^e  v.  Desmond,  63  Cal.  464;  Eltzroth 
V.  Ryan,  89  Cal.  140,  [26  Pac.  647].)  As  one  of  the  steps 
necessary  to  confer  jurisdiction  upon  Justice  Elahn  was 
lacking,  the  property  of  Kunzler  was  illegally  detained  by 
virtue  of  the  writ  of  attachment 

Section  1567  of  the  Civil  Code  provides  that  "An  apparent 
consent  is  not  real  or  free  when  obtained  through  1.  Duress," 
and  section  1569  provides  that  "Duress  consists  in  ...  2. 
Unlawful  detention  of  the  property  of  any  such  person." 

In  Brumagin  v.  TiUinghast,  18  Cal.  271,  [79  Am.  Dec. 
176],  it  is  said  by  the  court,  through  Chief  Justice  Field: 
"What  shall  constitute  the  compulsion  or  coercion  which  the 
law  will  recognize  as  sufficient  to  render  payments  involun^ 
tary,  may  often  be  a  question  of  difficulty.  It  may  be  said 
in  general  that  there  must  be  some  actual  or  threatened  exer- 
cise of  power  possessed,  or  supposed  to  be  possessed  by  the 
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party  exacting  or  receiving  the  payment  over  the  person  or 
property  of  the  party  making  the  payment,  from  which  the 
latter  has  no  other  means  of  immediate  relief  than  by  ad- 
vancing the  money."  Quotation  is  made  with  approval  from 
Forbes  v.  Appleton^  6  Cush.  (Mass.)  117,  wherein  it  is  said: 
''In  general,  the  cases  that  have  been  treated  as  exceptions 
are  cases  where  the  possession  of  the  property  upon  which 
the  lien  was  claimed  was  already  in  the  party  demanding 
the  money,  or  cases  in  which  the  party  had  no  other  means  to 
save  himself  from  imprisonment  or  his  property  from  sale 
on  execution  or  warrant  of  distress  but  by  paying  the  money 
demanded." 

Among  other  cases  is  also  Mays  v.  Cincinnati,  1  Ohio  St. 
268,  wherein  it  is  stated  that:  ''This  unbroken  chain  of  au- 
thority seems  to  warrant  the  conclusion  that  a  payment  of 
money  upon  an  illegal  or  unjust  demand,  when  the  party  is 
advised  of  all  the  facts,  can  only  be  considered  involuntary 
when  it  is  made  to  procure  the  release  of  the  person  or  prop- 
erty of  the  party  from  detention  or  when  the  other  party  is 
armed  with  apparent  authority  to  seize  upon  either  and 
the  payment  is  made  to  prevent  it." 

Duress  means  a  condition  of  mind  produced  by  improper 
external  pressure  or  influence  that  practically  destroys  the 
free  agency  of  the  party  and  causes  him  to  do  an  act  or  make 
a  contract  not  of  his  own  volition,  but  under  such  wrongful 
external  pressure,  and  it  is  to  be  determined  by  all  the  at- 
tendant facts  and  circumstances.  (Pride  v.  Baker  (Tenn. 
Ch.),  64  S.  W.  329;  Collins  v.  Westbury,  2  Bay  (S.  C),  211, 
[1  Am.  Dec.  643].) 

Duress  of  goods  may  exist  when  one  is  compelled  to  submit 
to  an  illegal  exaction  in  order  to  obtain  them  from  one  who 
has  them,  but  refuses  to  surrender  them  unless  the  exaction 
is  endured.  (Fuller  v.  Roberts,  35  Pla.  110,  [17  South. 
359] ;  Lonergan  v.  Buford,  148  U.  S.  581,  [13  Sup.  Ct.  684].) 

In  the  case  at  bar  plaintiff  testified:  "I  think  I  may  have 
stated  to  him  'if  you  give  me  the  order  for  this  amount  I  will 
let  the  hay  go.'  He  wanted  his  hay.  It  was  then  being 
moved  from  the  vessel  over  to  the  train.  ...  I  don't  remem- 
ber exactly  how  it  happened,  but  the  understanding  was  that 
as  soon  as  he  had  entered  into  that  agreement,  and  we  had 
accepted  that  order,  we  were  to  release  that  hay,  because 
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that  was  the  only  object  he  had  in  giving  the  order."  The 
foregoing  wonld  seem  to  establish  the  conclusion  that  the 
detention  of  the  hay  by  plaintiff  was  nnlawful;  that  its  re- 
lease was  the  moving  influence,  the  external  pressure,  that 
induced  Kunzler  to  execute  the  order  or  assignment,  and 
that  his  act  was,  therefore,  in  contemplation  of  our  statute, 
involuntary  and  was  lacking  in  the  element  of  consent  which 
is  required  for  a  valid  agreement.  However,  it  does  not  fol- 
low that  the  contract  was  void,  as  section  1566  of  the  Civil 
Code  provides  that  **a  consent  which  is  not  free  is  neverthe- 
less not  absolutely  void,  but  may  be  rescinded  by  the  parties 
in  the  manner  prescribed  by  the  chapter  on  rescission." 

Kunzler  rescinded  promptly  by  notifying  Gladding,  Mo- 
Bean  &  Company,  and  also  plaintiff  through  said  firm,  of  his 
revocation  of  said  instrument,  and  as  there  was  nothing  for 
him  to  restore,  he  seems  to  have  done  all  that  is  required  by 
the  statute  to  constitute  rescission. 

The  finding  as  to  revocation  is  not  as  explicit  as  it  should 
be,  but  in  view  of  the  evidence  it  could  not  be  in  favor  of 
appellant. 

It  is  at  least  doubtful  whether  the  court  had  any  juris- 
diction of  the  cause,  but  at  any  rate,  the  judgment  for  the 
reasons  stated  is  correct. 

The  judgment  is  affirmed. 

Hart,  J.,  and  Chipman,  P.  7.,  concurred. 


[Civ.   No.   881.     Third   Appellate   District.— November   22,    1907.] 

W.  B.  KING,  Respondent,  v.  MOSES  SAMUEL,  Appellant, 
et  al.,  Codefendants. 

Action  to  Qxhet  Title — Patented  State  Lands — Biveb  Division- 
Support  OF  Findings  and  Judgment. — In  an  action  to  quiet  title 
to  patented  state  lands  lying  on  the  east  side  of  Kings  river, 
under  a  patent  covering  lands  on  both  sides  of  that  river,  where 
plaintiff  deraigned  title  to  the  lands  claimed,  and  the  evidence 
showed  that  the  claim  of  the  defendant  Samuel  thereto  was  with- 
out right,  and  that  his  title  was  limited  to  lands  on  the  west  sid* 
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of  the  river,  findings  and  judgment  for  the  plaintiff  are  properlj 
supported. 
!». — Construction  and  Eitect  or  Deed  to  Detenbants'  Predecessoi 
— ^Deed  Pkepaeed  fOB  Grantee — Ambiguous  Description^ — ^Where 
the  whole  patented  hind  eomprised  189.20  aeres  of  swamp  land 
in  sections  27  and  28  of  a  certain  township  and  range  on  both  sides 
of  ELings  river,  a  deed  from  the  patentee  to  defendant  Samuel's 
predecessor,  which  was  prepared  bj  counsel  for  the  grantee,  and 
which  described  the  whole  land  bj  metes  and  bounds,  but  limited 
the  acreage  granted  to  69.53  acres,  and  following  the  general  de- 
scription was  the  clause:  ''This  conveyance  intends  to  convey  all 
the  swamp  and  overflowed  land  in  sections  27  and  28  lying  west  of 
the  river,"  such  clause  cannot  be  rejected  as  inconsistent  with  the 
prior  description;  nor  does  the  rule  of  construction  in  favor  of  the 
grantee  apply,  but  any  ambiguity  must  be  resolved  against  the 
grantee  who  caused  it  to  exist 

Id. — EXTRINSIO    EVIDENGE — CONIUGT    TO     BE     DETERMINED     BY     TRIAL 

Court. — Extrinsic  evidence  was  admissible  to  show  that  the  or- 
iginal sale  to  the  grantee  was  of  69.53  acres  lying  on  the  west  side 
of  the  river  at  the  price  of  $25  per  acre;  that  the  grantee  took 
possession  only  of  such  land,  and  any  conflicting  evidence  as  to 
whether  the  grantee  claimed  any  land  on  the  east  side  of  the  river 
was  to  be  determined  by  the  trial  court,  which  was  warranted  from 
the  evidence  in  concluding  that  the  grantee  took  no  lands  east 
of  the  river,  and  could  convey  none. 

Id. — Tax  Title  ov  East  Lands — ^Voib  Deed — ^Want  ov  Notice  Bb- 
QUiRED  BT  Law« — Where  the  defendant  relied  upon  a  tax  title  to  the 
land  on  the  east  side  of  the  river,  the  validity  of  such  title  must 
be  governed  by  the  law  in  force  at  the  time  of  the  sale;  and  where 
the  sale  was  made  under  the  act  of  March  19,  1891,  requiring  the 
purchaser  thirty  days  prior  to  the  expiration  of  the  time  for  re- 
demption, or  prior  to  application  for  a  deed  to  serve  the  owner 
with  a  written  notice,  to  be  recorded  and  proved  by  affidavit,  in 
case  of  the  want  of  such  notice  and  proof,  the  deed  was  void  and 
passed  no  title. 

Id. — ^Bequibement  or  Notice  Appues  to  State. — The  requirement  of 
notice  under  the  aet  of  1891  applies  to  the  state  as  well  as  to  a 
private  purchaser,  and  the  state  can  acquire  no  title  or  pass  one, 
unless  such  notice  is  given* 

tB. — ^BuBDEN  ov  Proof. — One  relying  upon  a  tax  deed  is  bound  to 
establish  the  giving  of  the  statutory  notice  as  part  of  the  proof  of 
title. 

Id.— Lost  Deed — Secondary  Evidence. — Where  plaintiff  showed  that 
diligent  search  had  been  made  for  a  lost  or  misplaced  deed,  and  the 
same  could  not  be  found,  secondary  eridence  of  its  eontents  ia 
admissiblei  though  the  lost  instrument  may  still  «xiBt» 
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Id. — ^BsASONABLB  DiLiGXNCi  IN  SEARCH. — ^Reasonable  diligenee  in  mak- 
ing the  search  for  a  lost  or  misplaced  deed  does  not  require  the 
exploration  of  aU  possible  places  where  the  instrument  might  be. 

IDw — CIBCUM8TAMOES    TO    BB    Ck)NSID£REI) — DISCRETION    OV    JUDOI. — The 

mirrounding  circumstances  and  facts  are  to  be  considered,  and  the 
weight  to  be  given  to  them  is  largely  within  the  discretion  of  the 
trial  judge.  In  this  ease,  it  is  held  that  there  was  a  sufficient 
foundation  laid  to  admit  the  secondary  evidence  of  the  lost  deed* 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  triaL  H. 
Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Stanton  L.  Carter,  and  J.  H.  McKnight,  for  Appellant 

Any  conflict  in  the  description  must  be  resolved  against 
the  grantor  and  in  favor  of  the  grantee.  {Eager  v.  Sped, 
52  Cal.  579,  582.)  A  clause  repugnant  to  the  general  in- 
tention of  the  deed  is  to  be  rejected  as  void.  (Wilcoxson 
V.  Sprague,  51  Cal.  640,  642 ;  Haley  v.  Amesioy,  44  Cal.  132, 
138.)  The  clause  cannot  be  construed  as  if  it  read,  "This 
conveyance  intends  to  convey  (only)  the  swamp  and  over- 
flowed lands  in  sections  27  and  28,  lying  west  of  the  river." 
The  meaning  of  the  words  cannot  be  changed,  and  the  earlier 
dause  must  prevail.  (24  Am.  &  Eng.  Ency.  of  Law,  p.  598; 
4  Am.  &  Eng.  Ency.  of  Law,  p.  80;  Eldridge  v.  See  Yup 
Co.,  17  Cal.  44;  Haley  v.  Amestoy,  44  Cal.  138;  Vance  v. 
Fore,  24  Cal.  436;  Martin  v.  Lloyd,  94  CaL  195,  29  Pac. 
491;  Barney  v.  Miller,  18  Iowa,  460.) 

Geo.  Cosgrove,  and  W.  D.  Poote,  for  Respondent 

The  deed  must  be  construed  against  the  grantee  who  caused 
the  deed  to  be  written  and  caused  an  uncertainty  to  exist. 
(Civ.  Code,  sec.  1654.)  The  case  was  one  for  extrinsic 
evidence  to  explain  the  circumstances  under  which  the  deed 
was  made  and  the  matter  to  which  it  relates,  as  bearing 
upon  the  acts  and  intents  of  the  parties.  (Civ.  Code,  sec. 
1647;  Hill  v.  McKay,  94  Cal.  5,  20,  29  Pac.  406;  Mulford  v. 
Le  France,  26  Cal.  88 ;  Yocco  v.  Conroy,  104  Cal.  468,  38  Pac. 
107;  Pico  V.  Coleman,  47  Cal.  65;  Truett  v.  Adams,  66  Cal. 
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218,  5  Pac.  96;  Martin  v.  Lloijd,  94  Cal.  195,  202,  29  Pac. 
491;  Beamer  v.  Nesmith,  34  CaL  624;  Stanley  v.  Green,  12 
CaL  148, 162.) 

CHIPMAN,  P.  J.— Action  to  quiet  title.  The  controvert 
concema  the  title  to  certain  swamp  and  overflowed  land  in 
sections  27  and  28,  township  15  south,  range  23  east,  Mount 
Diablo  base  and  meridian,  situated  in  Fresno  county.  The  land 
in  question  is  that  portion  of  said  sections,  embraced  in  sur- 
vey number  593,  lying  on  the  east  side  of  Kings  river.  The 
survey  is  particularly  described  in  the  complaint  by  metes 
and  bounds,  "as  described  in  patent  of  the  State  of  Cali- 
fornia to  W.  T.  Cole,  recorded  May  1,  1888,  in  Book  of 
Patents,  at  page  41,  Records  of  Fresno  County.''  Plaintiff 
aUeged  ownership  in  fee  on  and  ever  since  April  13,  1901. 
A  general  demurrer  to  the  complaint  was  overruled  and  de- 
fendant Samuel  alone  answered.  He  denied  plaintiff's  al- 
leged ownership,  and  alleged  on  his  own  behalf  upon  infor- 
mation and  belief  "that  he  is  and  long  prior  to  the  com- 
mencement of  this  action  (complaint  filed  May  25,  1904), 
was^  and  ever  since  has  been  the  owner  in  fee  of  all  tiiat  por- 
tion of  swamp  and  overflowed  land  survey  numbered 
593,  lying  east  of  the  center  of  the  channel  of  Kings  River 
.  •  .  and  within  sections  27  and  28  .  .  .  which  said  land,  as 
defendant  is  informed  and  believes,  is  the  land  attempted 
to  be  described  in  plaintiff's  complaint."  The  court  made 
the  general  findings:  "1.  That  all  the  allegations  of  plain- 
tiff's complaint  are  true  and  that  the  denials  contained  in 
the  answer  of  defendant,  Moses  Samuel,  are,  and  each  of 
them  is  untrue";  and  2.  That  on  April  13,  1901,  plaintiff 
was  and  ever  since  has  been  and  now  is  the  owner  in  fee  of 
all  the  land  in  said  sections  situated  on  the  east  side  of  Kings 
river,  being  a  portion  of  the  survey  593  as  particularly  de- 
scribed in  the  complaint  and  set  out  in  the  finding,  and  that 
defendant  Samuel's  claim  is  without  right.  Judgment  went 
accordingly,  from  which  and  from  the  order  denying  his  mo- 
tion for  a  new  trial  defendant  Samuel  appeals. 

The  evidence  shows  that  survey  593  embraced  parts  of  sec- 
tions 21,  22,  27  and  28  of  said  township  on  both  sides  of 
Kings  river  and  was  approved  June  24,  1871,  and  recorded 
June  29,  1871.    Patent  issued  to  W.  T.  Cole  April  18,  1888, 
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and  describes  the  land  as  in  the  survey,  ''containing  189.20 
acres,  more  or  less."  There  was  admitted  in  evidence  a  deed 
from  Cole  to  S.  M.  King,  C.  W.  King  and  W.  R.  King  (plain- 
tiff) dated  April  5,  1901,  duly  recorded,  to  that  portion  of 
sections  27  and  28,  in  survey  593,  ''which  lies  and  is  situ- 
ated on  the  east  side  of  Kings  River'';  refers  to  the  patent 
and  concludes:  "This  conveyance  intends  to  convey,  and 
does  convey,  to  the  grantees  herein  mentioned  all  of  the 
swamp  and  overflowed  land  in  sections  27  and  28,  T.  15  S., 
R.  23  E.,  M.  D.  B.  ft  M.,  which  now  lies,  and  is  situated,  on 
the  east  side  of  Kings  River,  in  said  section."  A  quitclaim 
deed  from  Bank  of  Selma  to  S.  M.,  C.  W.  and  W.  R.  King, 
dated  March  20,  1901,  duly  recorded,  was  introduced  in  evi- 
dence, and  it  appeared  from  the  judgment-roll  in  an  action 
by  said  bank  against  said  Cole  that  a  judgment  of  fore- 
closure was  entered  against  him  authorizing  the  sale  of  "All 
the  right,  title  and  interest  of  said  mortgagor  (W.  T.  Cole) 
in  and  to  overflowed  land  in  said  sections  27  and  28,  in  said 
Township  fifteen  (15)  (omitting  north  or  south)  of  said 
Range  twenty-three  (23)  East,  of  Mount  Diablo  Base  and 
Meridian."  The  judgment-roll  shows  the  decree  of  fore- 
closure and  order  of  sale  dated  the  twenty-second  day  of 
January,  1896,  directing  the  sale  of  the  mortgaged  premises. 
Also,  that  a  sale  of  said  premises  was  made  under  said  or- 
der to  the  plaintiff  in  the  action,  the  said  bank,  and  the  com- 
missioner's deed  dated  February  29,  1896.  There  was  evi- 
dence also  that  S.  M.  and  C.  W.  King,  in  May  or  June,  1894, 
conveyed  their  interest  to  plaintiff.  At  this  point  plaintiff 
rested  his  case,  and  there  was  a  motion  for  a  nonsuit  on  the 
ground  that  the  evidence  does  not  show  a  conveyance  of  the 
property  by  Cole  to  the  Kings,  nor  by  S.  M.  and  C.  W.  King 
to  W.  R.  Bling,  and  that  the  conveyance  from  the  bank  un- 
der  foreclosure  proceedings  is  not  sufficient  to  convey  any 
title  that  Cole  may  have  had;  and  that  it  does  not  appear 
that  at  the  time  he  executed  the  mortgage  to  the  bank,  or  at 
the  time  of  the  conveyance  by  Cole,  he  had  any  title  to  the 
property.  This  motion  was  overruled  and  defendant  Samuel 
excepted.  The  foregoing  presents  plaintiff's  chain  of  title. 
Defendant  Samuel  introduced  in  evidence  a  deed  from 
Cole  to  Margaret  R.  Ross,  executrix  of  the  estate  of  Henry 
Boss,  deceased,  dated  October  1,  1891,  and  duly  recorded,  by 
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which  Cole  granted  to  said  Margaret  R.  Ross  the  following 
land,  to  wit:  "All  the  swamp  and  overflowed  land  in  Sur- 
vey No.  593,  embraced  in  Sections  27  and  28,  Township  15 
South,  Range  23  East,  M.  D.  B.  &  M.,  and  more  particularly 
described  as  follows,  to  wit.'*  (Then  follows  the  description 
of  the  land  by  metes  and  bounds.)  At  the  close  of  this  de- 
scription is  the  following  clause:  ''This  conveyance  intends 
to  convey  all  the  S.  and  0.  land  in  Sections  27  and  28,  lying 
west  of  the  river."  By  mesne  conveyance  defendant  deraigna 
title  through  the  above  grantee. 

On  June  30,  1893,  the  property  in  controversy  was  sold  to 
the  state  by  the  tax  collector  of  Fresno  county  for  delin- 
quent state  and  county  taxes  for  the  year  1892.  A  deed 
was  made  to  the  state  November  1,  1898,  under  said  sale. 
On  July  5,  1901,  the  state  by  the  tax  collector  sold  and  con- 
veyed the  land  to  one  Meyer  and  defendant  deraigns  title 
through  him.  It  was  admitted  that  Margaret  R.  Ross  in- 
termarried with  one  Baird  and  is  the  same  person  as  Mar- 
garet R.  Baird  mentioned  in  the  transcript. 

Two  questions  arise  under  the  deed  from  Cole  to  Mrs. 
Ross  as  executrix  of  the  will  of  Henry  Ross,  deceased :  First, 
did  it  in  absolute  and  uncertain  terms  convey  the  land  in 
controversy;  second,  if  not,  was  extrinsic  evidence  admissi- 
ble to  explain  the  intention  of  the  parties  t  The  deed  first 
described  all  the  land  in  sections  27  and  28  by  metes  and 
bounds,  including  by  the  description  the  land  in  question. 
The  acreage  is  set  down  as  69.53,  which  is  considerably  leas 
than  the  acreage,  in  said  sections,  embraced  on  both  sides  of 
the  river.  Following  the  description  is  this  clause:  ''This 
conveyance  intends  to  convey  all  the  S.  and  0.  lands  in  sec- 
tions 27  and  28,  lying  west  of  the  river." 

Appellant  contends  that  if  there  is  any  conflict  between 
the  two  parts  of  the  description,  the  former  must  prevail 
and  the  clause  quoted  must  be  ignored;  citing  section  1070 
of  the  Civil  Code;  and  that  a  general  description  in  a  deed 
of  conveyance,  which  is  certain,  must  prevail,  if  the  particu- 
lar description  is  uncertain;  citing  Martin  v.  Lloyd,  94  CaL 
195,  203,  [29  Pac.  491].  The  code  section  cited  reads  as 
follows:  "If  several  parts  of  a  grant  are  absolutely  irre- 
concilable, the  former  part  prevails.*'  There  is  no  such 
repugnancy  between  the  description  given  in  the  deed  and 
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the  subsequent  clause  as  would  justify  the  rejection  entirely 
of  this  clause.  In  speaking  of  a  conflict  between  the  grant- 
ing clause  of  a  deed  and  its  habendum,  the  court  said  in 
Bameti  v.  Bamett,  104  CaL  298,  300,  [37  Pac.  1049] :  ''The 
intention  of  the  parties  to  the  grant  is  to  be  gathered  from 
the  instrument  itself,  and  determined  by  a  proper  construc- 
tion of  the  language  used  therein,  but  for  the  purpose  of 
ascertaining  this  intention  the  entire  instrument,  the  hahen- 
dum  as  well  as  the  premises,  is  to  be  considered,  and,  if  it 
appear  from  such  consideration  that  the  grantor  intended  by 
the  habendum  clause  to  restrict  or  limit  or  enlarge  the  es- 
tate named  in  the  granting  clause  the  habendum  will  pre- 
vail over  the  granting  clause.*' 

Appellant  says  the  intention  was  to  make  more  certain  that 
the  description  included  the  land  on  the  west  side  of  the 
river.  But  why  introduce  it  at  all  when  a  complete  de- 
scription preceded  it,  including  that  landT  It  is  quite  as 
reasonable  to  suppose  that  it  was  introduced  to  make  clear 
the  intention  not  to  embrace  the  land  on  the  east  side  of  the 
river.  The  case  cited  in  the  94th  California  is  not  in  point 
because  we  cannot  say  that  the  clause  in  dispute  is  uncer- 
tain ;  it  is  as  certain  and  definite  in  its  meaning  as  any  part 
of  the  deed,  for  it  has  the  river  as  a  controlling  monument. 
It  seems  to  us  that  we  must  either  give  effect  to  this  clause 
and  limit  the  grant  accordingly,  or  we  must  sustain  the  lower 
court  in  its  ruling  that  there  was  sufficient  doubt  and  un- 
certainty as  to  the  intention  of  the  grantor  to  warrant  the 
introduction  of  extrinsic  evidence  to  ascertain  that  inten- 
tion, by  considering  the  situation  of  the  parties,  the  subject 
matter  at  the  time  of  contracting,  and  the  attendant  and 
surrounding  circumstances  leading  to  the  execution  of  the 
instrument.  That  such  inquiry  may  be  made  where  such 
doubt  exists  is  well  settled.  {Martin  v.  Lloyd,  94  Cal.  195, 
[29  Pac.  491] ;  Walsh  v.  Abbott,  145  Cal.  285,  289,  [104 
Am.  St.  Rep.  38,  78  Pac.  715],  where  the  rule  is  spoken  of 
as  a  familiar  principle  of  construction.) 

It  appeared  from  the  evidence  that  on  September  19,  1887, 
Cole  sold  to  Henry  Ross  (Mrs.  Ross'  testator)  ** 69.25  acres 
embraced  by  the  land  on  the  west  side  of  Kings  River  in 
sections  27  and  28,"  for  $1,731.25,  or  $25  per  acre.  Having 
lost  his  certificate  of  purchase  and  having  applied  for  a  dupli- 
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cate,  he  entered  into  a  bond  with  Boss  to  convey  the  land 
upon  obtaining  a  patent,  agreeing  to  repay  the  money  upon 
failure  to  obtain  the  patent.  Boss  was  given  "immediate 
possession  of  said  land,  and  to  use  the  same  in  such  manner 
as  he  may  see  proper,  and  to  cut  and  remove  wood  there- 
from in  such  quantities  as  he  may  see  fit"  Before  Boss  died 
Cole  made  a  deed  to  him  and  received  back  his  notes  and 
bond  given  as  security,  but  the  deed  was  not  satisfactory  to 
Boss  and  was  not  recorded  and  after  his  death  Mrs.  Boss 
was  unwilling  to  accept  it.  On  October  1,  1891,  after  the 
death  of  Boss,  Cole  made  the  deed  in  question  to  her  as  ex- 
ecutrix of  her  husband's  will.  This  was  at  her  request  and 
the  deed  was  prepared  by  one  McEenzie  acting  for  her.  In 
doing  so  McEenzie  described  the  land  on  both  sides  of  the 
river,  but  he  gave  the  acreage  as  originally  sold  to  Boss  and 
then  inserted  the  clause  which  has  given  rise  to  this  contro- 
versy. No  new  consideration  passed  and  the  purpose  was  to 
complete  the  sale  of  Cole  to  Boss  in  the  latter 's  lifetime. 
Cole  testified:  ''After  I  made  the  deed  to  Mrs.  Boss,  I  told 
her,  *Why  don't  you  buy  the  balance  of  this  land,  and  have 
it  allt'  and  she  sa}^,  'If  William  Shafer  will  advise  me  to 
buy  this  land,  I  will  pay  you  your  price  for  it  and  take  it' 
'All  right,'  says  I,  'You  see  him.'  Mr.  Shafer  being  a  son- 
in-law  of  mine,  I  wouldn't  approach  him.  By  the  balance 
of  this  land  I  meant  the  swamp  land  in  27  and  28,  on  the 
east  side  of  the  river.  I  can't  remember  how  many  acres 
there  were.  This  old  deed  that  was  returned  to  me  had  been 
tampered  with,  and  there  was  80  acres  down  on  that  in  a 
different  hand  write  altogether."  He  also  testified:  "Mrs. 
Baird  (formerly  Mrs.  Boss)  never  did  anything  with  the 
land  on  the  east  side  of  the  river.  She  didn't  claim  it" 
Another  witness,  familiar  with  the  land  since  1884,  testified: 
"I  never  knew  her  to  do  anything  with  the  land  on  the  east 
side  of  the  river.  Q.  She  did  have  possession  of  the  land  on 
the  west  side!  A.  0,  yes;  we  all  understand  that  she  owned 
the  land  on  the  west  side;  used  to  go  there  often  for  picnics 
and  the  like — ^never  knew  her  to  have  anything  to  do  with 
the  land  there."  Similar  testimony  was  given  by  other  wit- 
nesses. There  is  evidence  in  some  degree  confiicting  with 
•ome  of  the  above  testimony,  but  the  trial  court  alone  is 
charged  with  the  responsibility  of  reconciling  the  evidence 
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adduced  before  it.  There  is  evidence  warranting  the  trial 
court  in  holding  that  the  land  originally  sold  by  Cole  to  Ross 
did  not  include  the  land  on  the  east  side  of  the  river ;  that  in 
the  subsequent  transactions  with  Mrs.  Boss  she  so  understood 
it  and  acted  upon  that  construction  of  her  deed.  In  the  light 
thrown  upon  the  instrument  by  these  extrinsic  facts,  which 
were  admissible  and  relevanti  we  are  clearly  of  the  opinion 
that  Mrs.  Ross  did  not  take,  by  the  deed  in  question,  the 
land  on  the  east  side  of  the  river,  and  hence  conveyed  no  title 
to  her  grantee  through  whom  defendant  claims.  These  ex- 
trinsic facts  all  relate  to  a  time  when  Mrs.  Ross  held  the 
title  from  Cole.  (Code  Civ.  Proc,  sec.  1849;  Williams  v. 
Harter,  121  Cal.  47,  [53  Pac.  405].) 

Respondent  contends  that  the  tax  collector  had  no  power 
to  make  the  tax  deed  to  Meyer  for  the  reason  that  there  was 
no  notice  given  by  the  purchaser  and  also  for  the  further 
reason  that  the  deed  contains  no  description  of  the  land  at- 
tempted to  be  conveyed.  The  law  in  force  at  the  time  was 
the  act  of  March  19,  1891  (Stats.  1891,  p.  133).  Section  2, 
which  amended  section  3785  of  the  Political  Code,  reads  in 
part:  *' provided,  however,  that  the  purchaser  of  property 
sold  for  delinquent  taxes,  or  his  assigns,  must,  thirty  (30) 
days  previous  to  the  expiration  of  the  time  for  the  redemp- 
tion, or  thirty  days  before  he  applies  for  a  deed,  serve  the 
owner  of  the  property  purchased,  or  upon  the  person  oc- 
cupying the  property,  if  said  property  is  occupied,  a  writ- 
ten notice''  (then  follow  certain  things  which  must  be  em- 
braced in  the  notice).  The  act  requires  a  duplicate  of  this 
notice  to  be  filed  with  the  county  recorder.  It  also  provides 
for  posting  the  notice  upon  the  property  if  unoccupied  and 
the  owner  cannot  be  found;  '*and  no  deed  of  property  sold 
at  a  delinquent  tax  sale  shall  be  issued  by  the  tax  collector, 
or  any  officer,  to  the  purchaser  of  said  property,  until  the 
notice  herein  provided  for  shall  have  been  given,  and  each 
purchaser  shall  have  filed  with  such  tax  collector,  or  other 
officer,  an  affidavit  showing  that  the  notice  hereinbefore  re- 
quired to  be  given  has  been  given  as  required,"  etc.  This 
was  the  law  in  force  when  the  deed  was  made  and  must 
govern  the  sale.  {Reed  v.  Lyon,  96  Cal.  501,  [31  Pac.  619] ; 
Teralta  v.  Shaffer,  116  Cal.  518,  [58  Am.  St.  Rep.  194,  48  Pac. 
613] ;  Wal$h  V.  Burke,  134  CaL  594,  [66  Pac.  866] ;  Collier  v. 
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Shaffer,  137  Cal.  319,  [70  Pac.  177].)  In  the  recent  case  of 
Johnson  v.  Tai/lor,  150  CaL  201,  [119  Am.  St.  Rep.  181,  88  Pac. 
903],  Mr.  Justice  Sloss  deals  at  some  length  with  a  case  similar 
to  this  and  holds  that  where  property  was  sold  for  delin- 
quent taxes  in  1894,  a  conveyance  to  the  purchaser,  with- 
out any  notice  of  the  expiration  of  the  period  of  redemption 
having  been  given,  is  void.  Referring  to  the  statute  of  1891, 
supra,  the  learned  justice  said:  ''As  the  law  then  stood,  a 
deed  could  not  be  issued  to  the  purchaser  without  the  giving 
of  the  notice  required  by  section  3785  (Hughes  v.  Cannedy, 
92  Cal.  382,  [28  Pac.  575]),  and  one  relying  on  a  tax  deed 
was  bound  to  establish  the  giving  of  such  notice  as  a  part 
of  his  proof  of  title.  {Miller  v.  MiUer,  96  Cal.  376,  [31  Am. 
St.  Rep.  229,  31  Pac.  247] ;  Reed  v.  Lyon,  96  Cal.  501,  [31 
Pac.  619];  Walsh  v.  Burke,  134  Cal.  594,  [66  Pac.  866].)" 
The  opinion  then  proceeds  to  discuss  the  effect  of  subsequent 
statutes  and  concludes:  ''Under  the  law  as  it  existed  at  the 
time  of  the  sale,  the  plaintiff's  right  of  redemption  was  not 
limited  by  any  fixed  time.  It  lasted  at  least  one  year,  and 
would  last  indefinitely  thereafter  until  thirty  days  after  the 
purchaser  should  give  the  notice  required  by  the  statute." 
It  was  also  held  that  "the  requirement  of  giving  notice  ap- 
plied as  well  to  the  state  as  to  a  private  purchaser."  In  the 
case  at  bar,  as  in  Johnson  v.  Taylor,  there  was  no  proof  of 
any  such  notice  having  been  given,  and  as  the  law  in  force 
when  the  sale  was  made  must  govern,  it  follows  that  defend- 
ant has  failed  to  establish  that  any  title  ever  passed  from 
Cole  to  him.  The  same  view  is  expressed  by  this  court  in 
QupHll  V.  Kelsey,  6  Cal.  App.  35,  [91  Pac.  409].  These 
cases  were  decided  since  appellant's  brief  was  filed  and  would 
seem  to  answer  his  contention.  Conceding  that  the  evidence 
offered  by  plaintiff  in  rebuttal  of  recitals  in  the  deed  of  the 
state  to  Meyer  was  immaterial  and  irrelevant,  it  was  with- 
out prejudice. 

It  remains  to  determine  whether  plaintiff  proved  title. 
Plaintiff  offered  in  evidence  a  deed  by  Cole  to  S.  M.  King, 
C.  W.  King  and  W.  R.  King  of  date  April  15,  1901  (and,  as 
we  have  seen,  Cole  was  then  the  owner),  which  accurately 
and  definitely  described  the  property  in  dispute.  There  was 
also  admitted  in  evidence  over  defendant's  objection  a  quit- 
ciaiiii  deed  oi'  the  Bank  of  Selma  to  the  same  persons,  dated 
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March  20,  1901.  The  bank  aflsumed  to  convey  by  virtue  of 
purchase  at  foreclosure  sale  under  a  mortgage  executed  to 
it  by  Cole.  Plaintiff  was  permitted  also  to  introduce,  against 
the  defendant's  objection,  parol  testimony  to  prove  that  S. 
M.  and  C.  W.  King  conveyed  the  land  to  plaintiff  by  deed 
dated  March  20,  1901.  The  objection  to  the  Bank  of  Selma 
deed  is  that  it  conveyed  nothing,  because  the  mortgage  to 
the  bank  failed  to  state  whether  the  township  was  north  or 
south  of  the  Mount  Diablo  meridian.  The  title  of  plaintiff 
is  established  independently  of  this  deed,  as  we  think,  and 
hence  we  need  not  consider  the  deed  from  the  bank  to  the 
Kings. 

S.  M.  King  was  plaintiff's  father  and  C.  W.  King  was 
plaintiff's  brother.  Plaintiff  testified  that  he  received  a  con- 
veyance of  the  land  in  dispute  and  left  it  in  the  care  of  his 
attorney,  Mr.  Cosgrove,  and  has  not  seen  it  since,  but  did 
not  remember  the  date.  Mr.  Cosgrove  testified  that  he  him- 
self prepared  a  deed  from  S.  M.  and  C.  W.  King  to  plain- 
tiff; that  it  was  signed  and  acknowledged  by  C.  W.  King 
in  his  ofSce ;  that  it  was  sent  to  Selma  to  be  executed  by  S.  M. 
King;  that  it  was  returned  to  his  office  "signed  by  S.  M. 
King  and  properly  acknowledged."  He  testified:  "Now, 
that  deed  has  been  misplaced  in  my  office  with  the  original 
deed  from  Cole  to  King.  I  have  evidently  wrapped  it  up  in 
some  papers,  and  I  have  not  been  able  to  find  them,  although 
I  have  made  diligent  search  at  different  times  within  the  last 
three  months.  ...  I  know,  as  a  matter  of  fact,  however,  that 
the  conveyance  was  actually  made.  It  covered  the  swamp 
and  overfiowed  land.  I  remember  the  contents  of  the  docu- 
ment and  the  names  of  the  parties  contained  in  it  (naming 
them).  There  was  a  description  of  the  land  contained  in 
the  deed;  I  know  what  that  description  was  (describing  the 
land  in  controversy).  The  document  contained  a  habendum 
clause ;  it  contained  the  usual  common  clauses  of  printed  forms 
of  deeds;  it  was  a  grant  deed"  (giving  other  particulars). 
.  .  .  "When  it  came  back  from  Selma  or  somewhere,  S.  M. 
King's  name  was  appended  together  with  a  certificate  of  ac- 
knowledgment by  him.  The  certificate  of  acknowledgment 
was  in  due  form,  taken  before  a  notary  or  a  justice  of  the 
peace;  I  wouldn't  be  certain  which.  It  was  in  due  form." 
On  cross-examination  he  testified  that  he  could  not  state 
1  Gal.  App.-^ 
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whether  it  came  back  through  the  mail,  but  thought  it  did; 
that  he  discovered  he  had  lost  it  while  he  was  preparing  for 
the  trial  within  the  last  three  months;  that  he  did  not  look 
among  all  the  papers  in  his  office,  but  did  look  among  all  of 
them  that  he  "thought  by  any  possibility  it  might  become 
confused  with'*;  that  he  would  not  state  positively  it  was 
not  in  his  office,  but  that  he  had  not  destroyed  it  or  inten- 
tionally given  it  away  to  anyone;  that  he  knows  he  has 
searched  among  all  the  papers  that  he  thought  by  any  possi- 
bility it  could  be  among;  that  he  did  not  look  in  all  his  books 
to  see  if  it  had  not  been  folded  in  some  one  of  them,  but 
looked  where  it  ought  to  be  or  might  be,  **but  not  in  every 
place  where  it  was  possible  for  it  to  be";  that  he  had  re- 
cently made  a  careful  search  in  every  place  where  he  thought 
it  likely  was. 

It  is  claimed  by  appellant  that  no  sufficient  foundation 
was  laid  for  the  admission  of  testimony  as  to  the  loss  of  the 
deed  or  its  contents;  that  the  testimony  of  the  alleged  gran- 
tors of  the  deed  should  have  been  taken  or  the  notary's  or 
its  absence  accounted  for;  that  Mr.  Cosgrove  did  not  exhaust 
the  search  of  all  places  in  his  office  where  by  some  possibility 
the  deed  might  have  been  discovered;  that  plaintiff  did  not 
testify  that  he  had  not  possession  of  the  deed  and  did  not 
then  know  its  whereabouts.  But  plaintiff  did  testify  that 
he  left  it  in  care  of  Mr.  Cosgrove,  his  attorney,  and  since  that 
time  he  had  not  seen  it.  He  could  not  truthfully  say  that 
he  had  not  seen  it  if  he  had  it  in  his  possession.  It  would 
have  strengthened  plaintiff's  case  had  he  shown  by  the  gran- 
tors that  they  signed  the  deed  or  by  the  notary  that  he  had 
taken  their  acknowledgment  of  its  execution,  but  we  cannot 
say  that  such  proof  was  indispensable.  The  code  provides 
that  the  original  writing  must  be  produced  and  proved,  ex- 
cept where  it  is  lost  or  destroyed,  in  which  case  proof  of 
loss  or  destruction  must  be  first  made.  If  it  haB  been  lost 
and  proof  of  that  fact  made,  evidence  of  its  contents  may 
be  taken  by  the  recollection  of  witnesses.  (Code  Civ.  Proc, 
sees.  1855,  1937.)  We  think  the  term  ''loss"  as  used  in  the 
statute  means  something  different  from  destruction,  for  in 
the  latter  case  loss  would  necessarily  follow,  but  not  so  in 
case  of  loss.  The  instrument  may  be  lost  for  all  practical 
purposes  of  the  trial  when  it  cannot  be  found  after  diligent 
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search  and  yet  it  may  exist.  We  do  not  think  that  reason- 
able diligence  in  making  the  search  should  require  the  ex- 
ploration of  aU  possible  places  where  the  instrument  might 
be. 

Whether  a  sufficient  foundation  was  laid  to  justify  sec- 
ondary evidence  is  a  question  of  law  and  the  evidence  may  b« 
examined  by  the  appellate  court  to  determine  its  sufficiency. 
Still,  no  arbitrary  or  hard-and-fast  rule  can  be  laid  down  by 
which  to  judge  the  evidence.  The  rule  stated  by  Mr.  Green- 
leaf  is  as  follows:  ''If  the  instrument  is  lost,  the  party  is 
required  to  give  some  evidence  that  such  a  paper  once  ex- 
isted, though  slight  evidence  is  sufficient  for  this  purpose, 
and  that  a  bona  fide  and  diligent  search  has  been  unsuccess- 
fully made  for  it  in  the  place  where  it  is  most  likely  to  be 
found,  if  the  nature  of  the  ease  admits  such  proof;  after 
which  his  own  affidavit  is  admissible  to  the  fact  of  its  loss. 
.  •  .  What  degree  of  diligence  in  the  search  is  necessary,  it 
18  not  easy  to  define,  as  each  case  depends  much  upon  its 
peculiar  circumstances;  and  the  question,  whether  the  loss 
of  the  instrument  is  sufficiently  proved  to  admit  secondary 
evidence  of  its  contents,  is  to  be  determined  by  the  court  and 
not  by  the  jury.  But  it  seems  that,  in  general,  the  party  is 
expected  to  show  that  he  has  in  good  faith  exhausted,  in  a 
reasonable  degree,  all  the  sources  of  information  and  means 
of  discovery  which  the  nature  of  the  case  would  naturally 
suggest,  and  which  were  accessible  to  him.  It  should  be 
recollected  that  the  subject  of  the  proof  is  merely  to  estab- 
lish a  reasonable  presumption  of  the  loss  of  the  instrumenty 
and  that  this  is  a  preliminary  inquiry  addressed  to  the  dis- 
cretion of  the  judge.  If  the  paper  was  supposed  to  be  of  lit- 
tle value,  or  is  ancient,  a  less  degree  of  diligence  will  be  de- 
manded, as  it  will  be  aided  by  the  presumption  of  loss  which 
these  circumstances  afford.''  (1  Greenleaf  on  Evidence,  16th 
ed.,  sec.  5636.) 

The  surrounding  circumstances  and  facts  are  to  be  taken 
into  consideration;  the  presence  or  absence  of  pecuniary  in- 
terest or  other  improper  motive  in  seeking  to  substitute 
secondary  for  the  best  evidence;  the  probability  that  the  in- 
strument was  materially  different  from  that  sought  to  be 
established  by  the  oral  proof;  the  effect  such  proof  would 
have  upon  the  rights  of  the  person  seeking  to  exclude  it;  the 
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character  of  the  witnesses  and  their  relation  to  the  transac- 
tion as  interested  parties  or  otherwise.  These  and  other 
matters  that  might  be  suggested  are  fair  subjects  for  con- 
sideration and  the  weight  to  be  given  them  is  largely  within 
the  discretion  of  the  trial  judge. 

In  the  case  here  the  title  to  the  property  passed  to  the 
Kings — father  and  his  two  sons — ^by  Cole's  deed.  Plaintiff 
has  a  third  interest  by  virtue  of  that  deed.  Proof  that  the 
father  and  the  other  son  conveyed  to  plaintiff  could  not  af- 
fect the  title  of  defendant,  for  he  has  none,  and  as  they  are 
not  parties  to  the  action  a  judgment  resting  on  such  proof 
could  not  affect  their  interest.  At  most  it  would  only  meet 
the  technical  rule  of  law  that  plaintiff  in  the  action  must 
rely  upon  the  strength  of  his  own  title  and  not  upon  the 
weakness  or  failure  of  his  adversary's.  No  motive  of  self- 
interest  can  be  imputed  to  Mr.  Cosgrove,  nor  can  a  reasonable 
belief  be  entertained  that  he  would  falsify  the  contents  of 
the  deed  drawn  by  him,  or  that  he  could  have  had  any  pos- 
sible interest  in  concecJing  it,  his  testimony  being  that  its 
sole  purpose  was  to  pass  to  plaintiff  the  interest  held  by  his 
father  and  brother.  Besides,  his  testimony  was  that  the 
brother  in  fact  executed  and  acknowledged  the  deed  in  his 
office,  and,  while  this  fact  does  not  bear  directly  upon  the 
fact  that  the  deed  was  afterward  lost,  it  is  a  fact  not  to  be 
ignored  in  considering  the  weight  to  be  given  Mr.  Cosgrove's 
testimony  as  to  the  loss  or  disappearance  of  the  deed.  Most 
of  the  cases  cited  by  appellant  were  cases  where  the  secondary 
evidence  was  vital  in  determining  in  whom  the  title  was 
vested — ^plaintiff  or  defendant.  But  here  the  result  must  be 
to  quiet  plaintiff's  title  to  one-third  interest  in  the  property, 
leaving  the  other  two-thirds  to  be  determined  possibly  in  an- 
other action,  but  in  no  event  to  belong  to  defendant.  In 
our  opinion  there  was  a  sufficient  foundation  laid  to  admit 
the  secondary  evidence  offered. 

Most  of  the  rulings  upon  the  evidence  complained  of  de* 
pend  upon  the  view  of  the  law  taken  by  defendant  as  to 
which  we  have  expressed  our  disagreement  with  him  and  have 
thus  disposed  of  them.  Some  of  these  rulings  have  been 
noticed  in  the  course  of  the  opinion  and  others  will  at  once 
be  seen  to  be  either  free  from  error  or  not  prejudicial  from 
our  standpoint  of  the  main  question  to  which  the  rulings  re- 
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latecL  We  have  examined  the  other  rulings  to  which  ex- 
ception was  taken  and  fail  to  discover  such  prejudicial  er- 
ror as  would,  under  the  view  we  have  taken  of  the  case, 
warrant  a  reversal.  This  view  also  makes  it  unnecessary  to 
consider  the  motion  for  a  nonsuit. 
The  judgment  and  order  are  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  23,  1907,  and  the  fol- 
lowing opinion  was  then  rendered  thereon : 

CHIPMAN,  P.  J.— Petition  for  rehearing.  We  do  not 
feel  called  upon  to  write  opinions  in  all  cases  where  rehear- 
ings  are  denied  or  granted,  and  where  we  fail  to  do  so  it  is 
through  no  indifference  to  the  views  of  counsel,  but  because 
our  attention  is  invited  to  no  question,  necessary  to  the  de- 
cision, which  has  not  in  our  judgment  been  sufficiently  no- 
ticed. Where  some  more  or  less  vital  question  has  been 
overlooked  or  insufficiently  treated  it  would  seem  but  just 
that  further  consideration  to  it  should  be  given.  The  court 
invites  careful  scrutiny  of  its  decisions  and  deems  it  a  favor 
to  be  given  an  opportunity  to  correct  errors  which  it  may 
have  committed. 

Our  attention  is  now  invited  to  two  points  which  counsel 
urges  were  either  overlooked  or  not  given  due  consideration. 
It  is  said  that  we  ''overlooked,  as  did  the  court  below,  the 
provisions  of  section  1069  of  the  Civil  Code,  which  provides 
that  a  grant  between  private  parties  is  to  be  interpreted  in 
favor  of  the  grantee'';  and  it  is  urged  that  if  the  several 
parts  of  a  grant  are  absolutely  irreconcilable,  the  former 
prevails.  (Civ.  Code,  sec.  1070.)  Where  the  question  is 
simply  one  of  construction  the  code  rule  should  be  followed. 
But  the  general  rule  that  the  earlier  clause  prevails  is  not 
imperative  where  the  inconsistency  or  irreconcilability  is  so 
great  as  to  justify  extrinsic  evidence  to  explain  it  The  code 
rule  that  a  grant  is  to  be  interpreted  in  favor  of  the  grantee 
must  be  read  in  connection  with  another  code  rule  (Civ. 
Code,  sec.  1654),  which  provides  that  where  there  is  un- 
certainty the  language  of  the  instrument  must  be  interpreted 
most  strongly  against  the  party  who  caused  the  uncertainty 
to  exist    In  the  present  case  the  deed  under  examination 
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was  prepared  by  McKenzie,  the  attorney  or  agent  of  Mrs. 
Ross,  and  was  executed  at  her  request  as  thus  prepared.  We 
still  think  that  the  latter  clause  of  the  deed  cannot  be  wholly 
ignored,  but  that  extrinsic  evidence  was  admissible  to  aid  the 
court  in  arriving  at  the  intention  of  the  parties. 

Upon  the  evidence  it  may  be  admitted  that  the  trial  oourt 
would  have  been  justified  in  reaching  a  different  conclusion 
as  to  the  intention  of  the  parties.  Mrs.  Boss  testified  that 
her  intention  in  having  the  disputed  clause  inserted  in  the 
deed  was  to  make  sure  that  she  would  get  the  land  west  of 
the  river.  Her  testimony  is,  in  some  respects,  corroborated. 
On  the  other  hand,  the  testimony  of  Cole  leads  to  a  differ- 
ent conclusion,  certainly  as  to  his  intention  in  executing  the 
deed  and  what  he  understood  to  be  its  purpose,  and  the  con- 
duct of  Mrs.  Boss  in  some  degree  weakened  her  statement. 
The  testimony  and  also  the  documentary  evidence  on  the 
point  are  in  open  conflict.  It  was  the  province  of  the  trial 
judge  to  reconcile  conflicting  evidence  and  inferences  de- 
rivable therefrom.  If  we  are  correct  in  our  view  that  resort 
to  extrinsic  evidence  was  justified,  the  rule  that  where  there 
is  a  substantial  conflict  this  court  will  not  interfere  with  the 
conclusions  of  the  trial  court  leaves  us  without  power  to 
look  farther.  The  manifestly  firm  and  honest  conviction  of 
counsel  for  appellant  that  we  are  in  error  in  holding  that 
extrinsic  evidence  was  admissible  has  led  us  to  re-examine 
the  question,  but,  with  our  present  lights,  we  are  still  of  the 
opinion  that  such  evidence  was  properly  taken.  Indeed,  this 
to  our  minds  is  the  principal  question  in  the  case  and,  fortu- 
nately for  appellant,  if  we  are  wrong,  he  has  an  adequate 
and  speedy  method  to  correct  our  error. 

Rehearing  is  denied. 

Hart|  J.,  and  Burnett,  J.,  eoncurred. 
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[Chr.  No.  406.    Second  Appellate  District.— November  23,  1007.] 

fLORBNCB  H.  CHENEY,  Appellant,  v.  D.  C.  McGARVIN, 
Administrator  of  Estate  of  CHARLES  H.  BUSH,  De- 
ceased, Respondent. 

KsTATES  OF  Deceased  Persons — Claim  fob  Balance  Due  fob  Seb- 
ncEs  AS  Cleek — Action  on  Rejected  Claim — Trust  not  Bstab- 
tJSHED— Variance  not  Shown. — In  an  action  upon  a  rejected 
claim  against  the  estate  of  a  deceased  person  for  the  balance  of 
an  account  for  services  rendered  to  the  deceased  as  a  clerk  for  a 
monthly  salary  at  an  agreed  rate,  the  fact  that  only  a  portion  of 
the  salary  was  drawn,  and  that  the  residue  was  left  unpaid,  with 
which  it  was  intended,  when  paid,  to  buy  furniture  for  a  home 
which  the  employer  had  agreed  to  provide,  does  not  establish  a 
trust  on  the  part  of  the  employer  for  the  balance  of  the  salary 
earned,  or  show  any  variance  from  the  claim   presented  therefor. 

Id. — Proper  Verdict  and  Judgment — New  Trial  Improperly  Grantee 
fob  Variance — Reversal  of  Order. — Where  the  verdict  and  judg- 
ment were  properly  rendered  for  the  plaintiff,  and  the  only  ground 
on  which  a  new  trial  was  granted  was  that  the  evidence  established 
B  variance  from  the  claim  presented  for  the  balance  due  for  ser* 
▼ioes  rendered,  the  order  granting  a  new  trial  must  be  reversed. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An 
{eles  County  granting  a  new  trial.    W.  P.  James,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  B.  Outhrie,  and  Louis  Luckel,  for  Appellant 

J.  W.  McKinley,  and  Oscar  Lawler,  for  Respondent 

TAGGART,  J. — Appeal  from  an  order  granting  a  new 
trial. 

Plaintiff  presented  a  properly  verified  claim  against  the  ea* 
tate  of  Charles  H.  Bush,  deceased,  of  which  defendant  is  ad 
■linLrtrator,  itemized  and  stated  as  follows: 
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''To  services  as  general  clerk  in  jewelry  store 
of  deceased  from  July  1st,  1903,  to  May, 
Ist,  1904,  43  3-7  weeks  at  $20 $  860.57 

''To  services  as  general  clerk  in  jewelry  store 
of  deceased  from  Dec.  20th,  1904,  to 
tJuly  23rd,  1905,  32  1-7  weeks  at  $20..  .$  642.85 


$1503.42 
"By  cash  received  at  divers  times  between 

July  1st,  1903,  and  July  23d,  1905. . . .     560.42 


''Balance  due $  943.00'' 

This  claim  was  rejected  by  defendant,  and  action  oom- 
menced  thereon  by  plaintiff  within  the  statutory  time.  The 
complaint  states  the  cause  of  action  in  two  counts,  one  of 
which  declares  on  an  express  promise  to  pay  by  the  deceased, 
and  the  other  upon  the  reasonable  value  of  the  services  ren* 
dered. 

The  evidence  introduced  by  plaintiff  to  establish  the  char- 
acter of  her  employment,  and  amount  and  manner  in  which 
she  was  to  be  paid  for  her  services,  consisted  of  the  testimony 
of  her  daughter  to  an  oral  agreement  between  plaintiff  and 
the  deceased.  This  testimony,  so  far  as  material  to  the  ques- 
tion here  being  considered,  was:  ''He  [Bush]  asked  her 
(plaintiff)  to  come  to  work  at  a  salary  of  twenty  dollars  a 
week.''  "She  was  to  come  there  as  clerk  to  sell  jewelry  and 
attend  to  his  store.  She  also  collected  rents  and  attended 
him  when  he  was  sick.''  "Mr.  Bush  said  my  mother  was  to 
draw  seven  dollars  a  week  and  leave  the  thirteen  dollars  a 
week  remaining  with  him  that  she  might  furnish  a  home." 
"My  mother  lived  with  me,  and  Mr.  Bush  visited  us  very 
often.  The  contract  between  Mr.  Bush  and  my  mother  was 
often  spoken  about  It  was  that  he  was  to  build  a  home 
and  that  he  was  to  furnish  a  home  for  us."  "Mr.  Bush  said 
that  she  was  to  receive  twenty  dollars  per  week,  thirteen  of 
which  was  retained  to  be  devoted  to  the  purchase  of  furni- 
ture for  a  residence  which  was  to  be  constructed  by  him  and 
he  was  to  arrange  matters  by  his  will  so  that  at  his  death  it 
should  go  to  my  mother;  this  money  was  to  be  held  by  him 
and  devoted  to  the  purchase  of  furniture  for  that  place ;  that 
was  the  agreement  entered  into  between  himself  and  my 
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mother."  This  is  the  entire  evidence  relating  to  the  employ- 
ment of  plaintiff. 

The  case  was  tried  by  a  jury  and  a  verdict  rendered  for 
$943  in  favor  of  plaintiff,  and  judgment  for  that  amount, 
with  costs,  entered  on  the  verdict. 

Defendant  moved  for  a  new  trial  and  his  motion  was 
granted  on  the  ground,  as  stated  in  the  order,  "that  a  mate- 
rial variance  is  shown  between  the  proof  made  and  the  claim 
alleged  in  plaintiff's  complaint  and  as  presented  to  the  de- 
fendant administrator,  and  upon  no  other  ground."  The 
theory  upon  which  this  ruling  is  sustained  by  respondent, 
and  presumably  that  upon  which  the  court  acted,  is  that  by 
the  terms  of  the  agreement  proven  the  money  sued  for  was 
retained  by  Bush  either  in  trust,  or  under  some  other  form  of 
obligation  to  repay  money  held  in  deposit,  and  no  longer 
due  to  plaintiff  on  account  of  the  original  services. 

The  evidence  supports  the  claim  presented  in  respect  to 
there  being  an  original  indebtedness  of  twenty  dollars  per 
week  for  plaintiff's  services  as  therein  set  forth.  It  also 
shows  that  the  credit  given  corresponds  in  amount  to  the  seven 
dollars  per  week  which  plaintiff  was  to  draw  under  the  agree- 
ment to  which  the  daughter  testified.  This,  of  course,  left 
the  thirteen  dollars  per  week  in  the  hands  of  Bush.  He  owed 
this  to  her  as  part  of  her  wages  for  services  rendered,  if  the 
contract  testified  to  does  not  show  that  the  character  of  the 
indebtedness  was  changed  by  agreement  or  the  acts  of  the 
parties.  The  witness  says  that  plaintiff  was  to  leave  the 
thirteen  dollars  a  week  with  him  that  she  might  use  it  to  pur- 
chase furniture  for  a  home.  He  was  going  to  furnish  a 
house  for  the  plaintiff  and  her  daughter,  and  the  plaintiff 
was  to  purchase  the  furniture  for  it.  There  was  no  con- 
sideration for  the  leaving  of  this  money  with  Bush;  there  is 
no  question  about  it  belonging  to  plaintiff  by  virtue  of  her 
having  earned  it  as  wages.  She  might  have  designated  some 
other  person  to  hold  it  for  her,  but  like  most  clerks  and  em- 
ployees she  chose  to  leave  it  with  her  employer  because  she 
had  plans  which  would  enable  her  to  use  it  better  after  it 
had  been  accumulating  for  some  time.  We  are  not  aware  of 
any  authority  holding  that  because  an  employee  arranges 
with  his  employer  to  pay  him  but  a  portion  of  his  wages, 
assigning  as  a  reason  for  not  drawing  the  balance  that  he  de- 
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sired  to  leave  it  in  the  employer's  hands  until  such  time  as 
he  could  buy  the  furniture  necessary  for  a  home,  that  any 
trust  relation  was  thereby  created,  or  that  the  employer 
ceased  to  owe  the  money  to  the  employee  for  services  ren- 
dered. That  this  purchase  of  furniture  by  the  plaintiff  is 
connected  with  the  additional  offer  of  the  deceased  to  fur- 
nish a  home  does  not  alter  the  matter  or  change  the  char- 
acter of  the  obligation. 

We  do  not  think  it  necessary  to  distinguish  those  cases  in 
which  the  presentation  of  a  claim  based  upon  a  trust  is  con- 
sidered. The  order  granting  the  new  trial  is  expressly  lim- 
ited as  to  the  grounds  upon  which  it  is  based,  and  our  con- 
sideration thereof  is  confined  to  this.  {Ben  Lomond  Wine 
Co.  V.  Sladky,  141  Cal.  621,  [75  Pac.  332].)  In  our  opin- 
ion,  there  was  no  variance  between  the  claim  presented  and 
the  proof  adduced  to  justify  the  trial  court  in  granting  a 
new  trial 

Order  appealed  from  is  reversed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  20,  1908. 


[Civ.  No.  416.    Second  Appellate  DiBtrict — ^November  28,   1907.] 

arAMES  I.  CLEMENTS,  Respondent,  v.  JOHN  WATSON, 
CROSBY  SALMON,  and  WATSON  &  CO.,  a  Copart- 
nership,  etc.,  Appellants. 

Action  fob  Attobnst's  Sebtigbs — ^Rbtainino  Fee — ^Bill  of  Pabtigu- 
LABS — Pboof  Undeb  Itbic. — In  estimating  the  value  of  an  attor- 
ney's seryices,  it  is  proper  to  consider  a  reasonable  retaining  fee; 
and  where  a  bill  of  partieulars,  among  other  items,  included  the  item, 
*' Retainer,  seven  months  at  $100  per  month,"  without  a  demand 
for  further  partieulars,  the  court  did  not  err  in  permitting  the 
plaintiff  to  prove  that  certain  services  were  rendered  to  the  de- 
fendant under  that  item,  for  which  he  was  not  otherwise  paid, 
and  for  which  he  made  no  other  charges. 
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Id. — Jury  Called  by  Dependants — Harmless  Statement  by  Coxmsuj 
lOE  Plaintipf. — Where  the  defendants,  hj  demanding  a  jury,  had 
implicdl/  expressed  confidence  in  their  judgment,  a  statement  bj 
counsel  for  plaintiff  that  the  jury  had  been  called  at  request  of  the 
defendants,  with  the  expression  of  an  opinion  as  to  the  propriety 
of  a  jury  passing  upon  the  value  of  an  attorney's  fee,  and  ques- 
tioning their  ability  to  do  so  as  intelligently  as  a  court  might  do, 
under  like  circumstances,  was  without  prejudice  to  the  defendants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Chaa  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  S.  Rollins,  and  J.  W.  McEinley,  for  Appellants. 

Frank  G.  Finlayson,  for  Respondent 

ALLEN,  P.  J. — Appeal  by  defendants  from  a  judgment 
and  order  denying  a  new  trial. 

The  action  was  on  account  of  an  attorney's  fee  for  services 
rendered  by  plaintiff's  assignor  to  defendants.  The  case  was 
tried  by  a  jury,  which  rendered  a  verdict  in  plaintiff's  favor. 
Several  months  before  the  trial  defendants  demanded  a  bill 
of  particulars,  which  was  furnished  by  plaintiff,  and  con- 
tained, among  other  items,  the  item:  ''Retainer,  seven  months 
at  $100  per  month,  $700.''  No  demand  was  made  for  a  fur- 
ther bill,  and  upon  the  trial  the  court  permitted  plaintiff  to 
prove  certain  services  rendered  defendants  which  were  in- 
cluded in  said  item.  This  is  assigned  as  error.  "In  esti- 
mating the  value  of  an  attorney's  services  it  is  proper  to  in- 
clude in  the  consideration  a  reasonable  retaining  fee." 
(Roche  ▼.  Baldwin,  143  Cal.  192,  [76  Pac  956].)  While 
the  performance  of  actual  services  may  not  be  essential  in 
order  that  a  retaining  fee  may  be  recovered  (Knight  v.  Rtui, 
Tl  Cal.  413,  [19  Pac.  698]),  it  certainly  cannot  prejudice 
defendant  to  show  that  upon  the  faith  of  such  retainer  cer- 
tain specific  services  were  rendered  for  which  he  was  not 
otherwise  paid,  and  for  which  he  made  no  other  charge.  And, 
in  addition,  the  value  of  the  retainer  may  be  shown  (Knight 
▼.  Russ,  77  Cal.  413,  [19  Pac.  698]),  in  which  case,  the  bill 
of  items  not  being  objected  to,  services  rendered  as  affect- 
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ing  such  value  would  not  be  improper,  especially  in  this  case, 
where  the  item  of  retainer  at  so  much  per  month  would  in- 
dicate that  the  term  employed  involved  something  more  than 
is  usually  covered  by  the  expression. 

The  only  other  error  complained  of  in  appellants'  brief 
relates  to  the  action  of  the  court  in  permitting  counsel  for 
plaintiff  to  state  to  the  jury  that  it  had  been  called  at  de- 
fendants' request,  and  then,  at  length,  to  express  an  opinion 
as  to  the  propriety  of  a  jury  passing  upon  the  question  of 
the  value  of  an  attorney's  fee;  and,  further,  questioning  their 
ability  so  to  do  as  intelligently  as  a  court  might  be  able  to 
do  under  like  circumstances.  Applying  the  rule  that  mis- 
statements or  improper  statements  made  to  the  jury  during 
argument  as  affording  ground  for  reversal  must  relate  to  mat- 
ters of  fact  material,  as  distinguished  from  matters  of  mere 
opinion,  and,  in  any  event,  ''must  be  such  as  in  a  material 
matter  to  have  prejudiced  the  defendant"  (People  v.  ifc- 
Mahon,  124  Cal.  436,  [57  Pac.  224]),  we  are  unable  to  see 
just  how  defendants  were  prejudiced  by  the  statements  com- 
plained of.  If  the  opinion  of  counsel  for  plaintiff,  as  ex- 
pressed to  the  jury,  in  which  its  ability  to  intelligently  de- 
termine the  issues  was  questioned  had  any  effect,  it  certainly 
would  not  operate  against  the  defendants,  who  had  impliedly 
expressed  confidence  in  the  jury  when  they  called  it  to  pass 
upon  the  questions  of  fact  involved. 

We  find  no  error  prejudicial  or  otherwise  in  the  record, 
and  the  judgment  and  order  are  affirmed. 

Shaw,  J.y  and  Taggart^  J.,  concurred. 


[C!t.  No.  448.    Seeond  AppeUate  Distriet.--Noyember  85,  1907.] 

EMMA  NELSON,  Appellant,  ▼.  CARL  I.  NELSON,  Be- 

spondent 

DiyoBd — "Ejtbmme  Cbusltt — Salb  and  E^ual  Division  gf  CoMinnimr 
PaoPiatTY — ^DiscBxnoN — ^Appeal— Facts  not  in  Beoobo— Pbxsump- 
TiON. — ^A  divorce  granted  to  the  wife  for  the  extreme  cmeltj  of  the 
hoeband  does  not,  hj  virtue  of  that  fact  alone,  entitle  her  to  an  award 
of  more  than  one-half  of  the  eommunitj  property.  The  court,  in 
view  of  the  facts  of  the  case  and  the  condition  of  the  parties,  had 
discretion  to  order  the  eommunitj  property  sold,  and  to  divide  tho 
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proceed!  equallj  between  the  parties,  subject  to  review  upon  appeal. 
But  where  the  faets  of  the  ease  and  the  condition  of  the  parties  do 
not  appear  in  the  record  upon  appeal,  this  court  cannot  saj  that  the 
division  was  unjust,  and  must  presume  that  the  trial  court,  upon 
fnffieient  facts  before  it,  deemed  it  necessary,  in  making  a  division 
•f  the  eommnnitj  property,  to  order  it  sold  and  the  proceeds  di- 
vided; and  its  action  will  not  be  disturbed  upon  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    D.  E.  Trask,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  A.  Massey,  and  Paul  £.  Ussher,  for  Appellant. 

The  court  below  did  not  exercise  a  legal  discretion  and 
this  court  will  do  so  for  it.  (Gorman  v.  Oorman,  134  Cal. 
380,  66  Pac.  313 ;  Eslinger  v.  Eslinger,  47  Cal.  62 ;  Brawn  ▼. 
Brown,  60  CaL  579;  Strozynski  v.  Strozynski,  97  CaL  189, 
31  Pac.  1130.) 

Munaon  &  Barclay,  for  Respondent. 

The  evidence  not  being  in  the  record,  this  court  cannot 
•ay  that  the  action  of  the  court  below  was  unjust  (Oor^ 
man  y.  Gorman,  134  CaL  378,  66  Pac.  313.) 

SHAW,  J. — Action  for  divorce  upon  the  ground  of  extreme 
eraelty.  The  divorce  was  granted  plaintiff  upon  the  ground 
prayed  for,  and  the  community  property,  consisting  of  a  lot 
and  residence  valued  at  $2,500,  besides  household  furniture, 
was  awarded  in  equal  shares  to  the  parties.  The  court  ad- 
judged that  the  real  estate  be  at  once  sold  for  the  sum  of 
$2,500  cash,  and  ordered  a  commission  issued  to  one  Lacey  to 
sell  the  same  for  said  sum  and  divide  the  proceeds  between 
the  parties.    Findings  were  waived. 

Plaintiff  appeals  on  the  judgment-roll  from  that  part  of  the 
decree  awarding  her  one-half  of  the  community  property, 
and  also  from  that  part  of  the  said  decree  ordering  the  real 
estate  to  be  sold  for  $2,500  cash. 

L  Appellant  insists  that,  under  the  provisions  of  section 
146  of  the  Civil  Code,  she  was  entitled  to  more  than  one- 
half  of  the  oommonity  property.    Subdivision  1  of  said  seo- 
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tion  provides:  "If  the  decree  be  rendered  on  the  ground  of 
adultery,  or  extreme  cruelty,  the  community  property  shall 
be  assigned  to  the  respective  parties  in  such  proportions  as 
the  court,  from  all  the  facts  of  the  case,  and  the  condition  of 
the  parties,  may  deem  just/'  Section  148  of  the  Civil  Code 
provides  that  the  disposition  of  the  community  property  and 
the  discretion  of  the  trial  court  in  respect  tiiereto  are  sub- 
ject to  revision  on  appeal. 

Appellant's  contention  is  that  in  all  cases  a  party  granted 
a  divorce  upon  the  ground  of  extreme  cruelty  is,  by  virtue 
of  that  fact  alone,  entitled  to  an  award  of  more  than  one-half 
of  the  community  property.  We  do  not  so  interpret  subdi- 
vision 1  of  section  146  of  the  Civil  Code.  A  wise  exercise  of 
discretion  in  considering  all  the  facts  of  the  case  and  condi- 
tion of  the  parties  may  justify  an  equal  division  of  the  com- 
munity property.  When  such  an  award  is  made,  this  courts 
in  the  absence  of  anjrthing  in  the  record  disclosing  the  facts 
of  the  case  and  conditions  upon  which  the  court  based  such 
award,  should  not  interfere  with  an  order  making  such 
division.  ''Where  the  evidence  is  not  in  the  record,  and 
this  court  has  not  all  the  facts  of  the  case  and  the  condition 
of  the  parties  before  it,  and  cannot  say  that  the  division  was 
not  just,  the  action  of  the  Superior  Court  in  dividing  the 
property  will  not  be  disturbed  upon  appeal."  (Oorman  ▼. 
Qorman,  134  CaL  378,  [66  Pac.  313].) 

2.  Section  147,  Civil  Code,  provides  that  whenever  neces- 
sary in  disposing  of  the  community  property  the  court  ''may 
order  a  partition  or  sale  of  the  property  and  a  division  or 
other  disposition  of  the  proceeds.''  {Reid  v.  Reid,  112  CaL 
274,  [44  Pac.  564].)  We  must  presume,  in  the  absence  of 
anything  to  the  contrary  in  the  record,  that  the  court,  upon 
sufficient  facts  before  it,  deemed  it  necessary,  in  making  a 
division  of  the  community  property,  to  order  it  sold  and  the 
proceeds  divided. 

Judgment  affirmed. 

Allen,  P.  7.,  and  Taggart,  ST.,  oonenrredL 

A  petition  to  have  the  cause  heard  in  the  supreme  eourti 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  23,  1908. 
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[dim.  No.  104.    First  Appellate  Distriet.— December  4,  1907.] 

THE  PEOPLE,  Respondent,  v.  ANQBLO  NAPOLI,  Appd- 

lant. 

GUMiHAL  Law — New  Trul— Loss  bt  Fmi  of  Bill  of  Exoxptions 
oa  Statement — Construcjtion  of  Statute — Appeal. — The  act  of 
March  25,  1907  (Stats.  1907,  p.  998),  providing  for  the  disposition 
of  actions  and  proceedings  in  which  bills  of  exceptions  and  state- 
ments on  motion  for  a  new  trial  have  been  lost  or  destroyed  bj 
conflagration  or  other  public  calamity,  has  reference  to  a  trial 
eonrt  in  which  the  action  or  proceeding  is  pending,  in  which  a  new 
trial  may  be  granted,  and  has  no  application  where,  after  a  new 
trial  has  been  denied,  the  case  had  been  appealed  to  this  court 
before  the  loss  occurred.  In  such  case,  the  court  below  had  lost 
Jurisdiction,  and  could  not  entertain  a  second  motion  for  a  new 
trial;  and  an  order  refusing  to  grant  a  second  motion  was  correct, 
and  most  be  ai&rmed. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  denying  a  new  triaL  Carroll 
Cook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Daniel  O'Connell,  for  Appellant. 

U.  8.  Webb,  Attorney  General,  for  Respondent 

COOPER,  P.  J. — Defendant  was  convicted  in  the  superior 
eourt  of  the  crime  of  murder  in  the  second  degree.  He  made 
a  motion  for  a  new  trial,  which  was  denied,  and  he  appealed 
to  this  court  from  the  order  and  judgment  of  conviction, 
which  appeal  has  never  been  disposed  of.  After  the  said  ap- 
peals had  been  perfected,  and  before  the  defendant's  bill  of 
exceptions  had  been  allowed  and  settled  by  the  trial  court,  all 
the  records  of  the  proceedings  in  said  cause  were  destroyed  by 
the  fire  of  April  18,  1906,  and  the  record  has  never  been 
restored. 

The  defendant,  in  May,  1907,  made  a  second  motion  for  a 
ii«w  trial  under  an  act  entitled  ''An  Act  providing  for  th« 
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disposition  of  actions  and  proceedings  in  which  bills  of  ex- 
ceptions and  statements  on  motion  for  a  new  trial  have  been 
lost  or  destroyed  by  conflagration  or  other  public  calamity," 
approved  March  25,  1907  (Stats.  1907,  p.  998).  The  court 
denied  the  said  second  motion,  and  this  appeal  is  from  tht 
latter  order. 

The  act  provides:  "When  any  proposed  bill  of  exceptions, 
or  statement  of  the  case  on  motion  for  a  new  trial,  in  action 
or  proceedings,  is  lost  or  destroyed  by  reason  of  conflagration 
or  other  public  calamity,  and  no  other  record  of  the  pro- 
ceedings upon  the  trial  thereof  can  be  obtained,  and  such 
action  or  proceeding  is  subject  to  review  by  motion  for  new 
trial,  pending  at  the  time  of  such  loss  or  destruction,  and  it 
is  by  the  court  in  which  such  action  or  proceeding  is  pending, 
deemed  impossible  or  impracticable  to  restore  such  proceed- 
ings (and  to  settle  a  bill  of  exceptions  or  statement  of  the 
case  containing  such  proceedings)  so  as  to  enable  the  court  to 
review  the  judgment  or  order  therein  by  motion  for  new  trial, 
the  court  may  grant  a  new  trial  of  such  action  or  proceeding 
if  at  the  time  of  such  loss  or  destruction  a  motion  for  new 
trial  be  pending  therein,  and  such  action  or  proceeding  shall 
thereupon  be  tried  anew.  In  order  to  grant  such  new  trial,  it 
shall  be  unnecessary  to  have  any  bill  of  exceptions  or  state- 
ment of  the  case  settled,  but  upon  the  facts  above  recited  being 
shown  to  the  satisfaction  of  the  court  by  affidavit  or  otherwise, 
the  court  shall  have  power  in  its  discretion  to  grant  such  new 
trial." 

The  act  has  reference  to  a  trial  court  in  which  the  ''action 
or  proceeding  is  pending."  It  is  therein  provided  that  **the 
court  may  grant  a  new  trial  of  such  action  or  proceeding  if 
at  the  time  of  such  loss  or  destruction  a  motion  for  a  new 
trial  be  pending  therein,  and  such  action  or  proceeding  shall 
thereupon  be  tried  anew." 

After  the  superior  court  had  denied  the  motion  for  a  new 
trial,  and  the  defendant  had  appealed,  the  motion  was  no 
longer  pending  in  that  court.  That  court  had  lost  juris- 
diction, and  the  action  was  then  in  the  appellate  court  for 
review  on  questions  of  law.  (Peycke  v.  Keefe,  114  CaL  213, 
[46  Pac.  78] ;  Vosburg  v.  Vosburg,  137  Cal.  493,  [70  Pac. 
473].)  It  is  not  necessary  to  decide  the  question  as  to  whether 
or  not  the  act  applies  to  civil  cases  only.    It  is  sufiScient  to 
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say  that  in  this  case  the  order  of  the  trial  court  was  correct^ 
and  must  be  affirmed. 
So  ordered. 

Hall,  J.y  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  January  2,  1908,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  January  27,  1908. 


[G!t.  No.  450.    Second  Appellate  District.— ^December  4,  1907.] 

L.  11  WEST,  Respondent,  v.  WILL  C.  PRATHER  &  COM- 
PANT,  a  Corporation,  Appellant. 

GOBPORATIONS — ^AtTTHOBITT  OP  PRSSmSNT— SUBBENDEB  Of  HOTSL  LBASB 

— ^Bbkaoh  of  Contbaot— DsrsoTivB  Execution — Acceptance  of 
Benefits — Estoppel. — In  an  action  based  upon  a  breach  of  con- 
tract with  a  corporation,  wherebj  the  p]ainti£F,  who  was  lessee  of 
its  hotel  property,  agreed  to  cancel  the  lease,  and  turn  over  the 
furnishings,  in  consideration  of  its  contract,  executed  bj  its  presi- 
dent, to  pa  J  him  certain  sums,  and  to  furnish  him  room  and  board 
for  one  year,  or  at  its  option  to  paj  him  $25  per  month  in  lien 
thereof,  whereupon  the  corporation  released  the  property  and  re- 
pudiated the  contract,  where  the  cTidence  sufficientlj  shows  that 
the  president  of  the  corporation  was  held  out  by  the  corporation 
as  possessing  the  authority  which  he  assumed,  CTcn  if  the  contract 
was  defectively  executed,  the  acceptance  of  the  benefits  thereof  by 
the  corporation,  though  not  constituting  a  ratification,  nevertheless 
constituted  an  estoppel  against  the  repudiation  of  the  contract  by 
the  corporation. 
lA^ — EvmENCB — Implied  Powebs  of  Pbssident^— Managing  Agent.-* 
Evidence  was  admissible  to  prove  that  the  president  was  operating 
the  business  of  the  eorporation,  to  show  his  implied  poweiSy 
and  that  he  was  managing  agent  of  the  corporation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    Walter  Bordwell,  Judga 

The  facts  are  stated  in  the  opinion  of  the  court 
f  CaL  App.— 6 
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Tbomtan  Akzacder,  for  Appellant 
JoDfis  ft  Dnki;  for  BopondeiiL 

SHAW,  J. — Jadgment  was  rendered  lierdn  for  plaintil^ 
from  which  defecdant  appeals  upon  a  bill  of  exceptions 

The  action  is  based  upon  a  contract  alleged  to  have  been 
nade  between  the  parties  whereby  plaintiff,  who  was  in  pos- 
session of  a  hotel  nnd^  a  lease  thereof,  agreed  to  caned  said 
lease  and  surrender  possession  of  the  property,  with  c«tain 
furDi«hings,  to  defendant,  who  agreed  to  guarantee  payment 
of  certain  sums  Q>ecified  in  said  contract,  and  furnish  plain- 
tiff room  and  board  in  said  hotel  for  a  period  of  one  year;  or, 
at  its  option,  pay  him  at  the  rate  of  $25  per  month  in  ficn 
thereof. 

Plaintiff  alleges  Chat,  pursuant  to  the  terms  of  the  eontraet^ 
he  canceled  the  lease  and  delivered  possession  of  the  hotel 
and  other  property  mentioned  in  the  contract  to  defendant, 
who  immediately  leased  the  same  to  another  party.  Plaintiff 
remained  at  the  hotel  for  ten  days,  when  defendant  paid 
the  proprietor  the  sum  of  $8.33,  eovenng  the  cost  of  his 
room  and  board  for  such  time,  and  denied  any  further  obli- 
gation under  said  contract. 

Defendant  is  a  corporation,  and  the  transaction  is  admit- 
tedly within  its  powers.  No  corporate  seal  was  attached  to 
the  contract,  but  it  was  signed:  ''Will  G.  Prather  ft  Co.,  Will 
C.  Prather,  Presf  The  defense  is  that  said  Prather,  as 
president  of  said  company,  had  no  authority  to  execute  the 
contract  on  its  behalf,  and,  therefore,  the  court  erred  in 
receiving  said  contract  in  evidence  unaccompanied  as  it  was 
by  a  copy  of  the  resolution  authorizing  its  execution.  The 
uncontradicted  evidence  shows  that  plaintiff  delivered  the 
property  to  the  corporation,  and  that  it,  within  a  few  hours 
after  the  execution  of  the  contract,  placed  another  party  in 
possession  of  the  premises  under  a  new  lease,  from  whom  it 
collected  rent.  Prather,  on  behalf  of  the  company,  had  charge 
of  all  the  negotiations  relating  to  the  transaction,  and  subse- 
quent lease  of  the  hotel  Having  by  virtue  of  this  contract 
obtained  a  cancellation  of  plaintiff's  lease,  the  transfer  of 
certain  personal  property,  and  ousted  plaintiff  from  posses- 
sion of  tiia  hotel,  which  it  leases  to  another  party,  the  defend- 
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anty  by  its  counsel,  solemnly  avers  that  the  act  of  its  presi- 
dent in  executing  the  contract  on  its  behalf  was  unauthorized. 
The  evidence  is  sufBcient  to  show  that  Prather  was  held  out 
by  the  corporation  as  possessing  the  authority  which  he  as- 
sumed. (Crowley  v.  Oenesee  Mining  Co.,  55  Cal.  273;  Onb- 
ble  V.  Columbus  Brewing  Co.,  100  Cal.  67,  [34  Pac.  527].) 
The  company,  with  full  knowledge  of  all  the  facts  involved, 
imparted  through  its  president  acting  in  its  behalf,  accepted 
and  retained  the  benelSts  of  the  transaction.  Conceding  the 
contract  to  be  one  required  to  be  in  writing,  and  defectively 
executed  by  reason  whereof  such  acceptance  and  retention  of 
benefits  would  not  constitute  a  ratification  (Civ.  Code,  sees. 
2309,  2310),  the  facts  nevertheless  constitute  an  estoppel 
against  the  attempted  repudiation  of  the  contract  on  the  part 
of  the  corporation.  (Phillips  v.  Sanger  Lumber  Co,,  130 
Cal.  431,  [62  Pac.  749] ;  Blood  v.  La  Serena  L.  dt  W.  Co.,  113 
CaL  221,  [41  Pac.  1017,  45  Pac.  252].) 

It  is  also  contended  that  the  court  erred  in  overruling 
defendant's  objection  to  the  question  put  to  the  plaintiff,  as 
follows:  **Who  was  operating  the  business  there?"  Plaintiff 
had  testified  to  calling  at  the  office  of  the  company  upon  two 
occasions,  where  he  had  talked  with  Prather.  Appellant  ad- 
mits the  purpose  of  the  question  was  to  elicit  evidence  tend- 
ing to  show  Prather 's  implied  powers,  and  that  he  was  man- 
aging agent  of  the  company.  Such  being  its  purpose,  the 
ruling  of  the  court  upon  the  objection  was  not  error. 

Our  views  render  it  unnecessary  to  discuss  the  ruling  of  the 
court  in  denying  defendant's  motion  for  a  nonsuit. 

Judgment  affirmed. 

Allen,  P.  J.,  and  Taggarty  J.,  concurred. 
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[GIt.  No.  487.    Second  AppeOat*  Di8triet.^DeMmber  5,  1907.] 

FRANKLIN    B.    SPENCER,    Respondent,    v.    J.    0.    Mc 
CAMENT,  Appellant. 

Appsal—Rbvisw — Opinion  of  Trial  Judqb. — The  opinion  of  tlie  trial 
judfe  eonfltitutes  no  part  of  the  record  upon  appeal;  and  aaaumiDg 
the  reasons  assigned  for  his  mlings  to  bo  erroneons,  error  cannot 
be  predicated  thereon. 

SPBano   PsBroRiiANCi — Ck)NTBAor  of   Sale — DsrENSE— Bstobuation 

— CONTEMPOBANXOUS  OBAL  AOBBEMXNT — OPINION — ^EVIDBNCB — FlNl>- 

XNO. — In  an  action  for  specific  performance  of  a  contract  to  convey 
real  estate,  where  the  defendant  sought  a  reformation  of  the  con- 
tract in  omitting  therefrom  hj  aUeged  mistake  a  contemporaneous 
oral  agreement,  whatever  opinion  the  trial  court  maj  have  enter- 
tained as  to  the  propriety  of  admitting  testimony  of  such  contem- 
poraneous oral  agreement,  it  is  sufficient  that  the  record  shows  that 
all  evidence  offered  in  support  thereof  was  received,  and  that  the 
same  was  contradicted  by  the  plaintiff,  and  that  a  finding  was 
mads  thereon  for  the  plaintiff. 

Id.— Pbbvobicanob  of  Contract  bt  Plaintiff— Condition  ab  to  Bb- 
motal  of  Mill— Extension  of  Timb— Estopped— Dbnlll  of  Non- 
■uiT. — ^Where  the  testimony  for  the  plaintiff  made  out  a  prima  /ooie 
OBse  showing  that  he  had  folly  eompHod  with  the  eontraet  of  sale 
on  his  party  within  the  limits  allowed  in  the  eontraot,  ezoept  as  to 
a  condition  of  the  removal  of  a  planing-mill  within  thirty  days, 
but  as  to  that  the  evidence  showed  that,  six  days  before  the  ex- 
piration of  such  time,  defendant,  at  plaintiff's  request,  extended  the 
time  for  such  removal,  and  that  plaintiff  relied  upon  such  extension 
and  removed  the  mill  within  the  extended  time,  after  the  lapse  of 
the  thirty  days,  the  defendant  was  thereby  estopped  from  exact- 
ing a  strict  performance  of  such  condition,  and  his  motion  for  a 
nonsuit  was  properly  denied. 

Id.— Patmbnt  of  Monet  to  Aobnt  of  Defbndant— Deposit  to  Db- 
FBNDANT'8  Geedit — ^NoTiOB. — ^Whoro  the  purchase  had  been  made 
through  an  agent  for  the  defendant,  and  a  portion  of  the  purchase 
money  was  paid  to  such  agent,  it  is  immaterial  whether  the  agent 
was  authorized  to  receive  the  money  or  not,  where  it  appears  that 
he  deposited  the  same  in  bank  to  defendant's  credit,  of  which  fact 
defendant  had  notice. 

Id — Substantial  Oonfliot  of  Etidbncb — Support  of  Findinos. — 
Where  there  is  a  substantial  conflict  of  evidence  as  to  all  of  the 
issueSi  the  findings  of  the  trial  ooort  thereon  must  be  sustained. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Walter  Bordwdl,  Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  court 

C.  If.  Simpson,  and  H.  G.  Simpson,  for  Appellant 

D.  Z.  Gardner,  and  Thos.  L.  Neal,  for  Respondent 

SHAW,  J. — ^This  is  an  action  to  enforce  specific  perform- 
ance of  a  contract  to  convey  real  estate.  Judgment  was  ren- 
dered for  plaintiff,  from  which,  and  an  order  denying  his 
motion  for  a  new  trial,  defendant  prosecutes  this  appeal 

The  eontract,  dated  November  9,  1905,  is  set  out  in  haec 
verba  in  the  complaint.  The  consideration  for  the  purchase 
was  $1,350.  The  sum  of  $50  was  paid  upon  execution  of  the 
contract,  which  provided  that  $100  was  to  be  paid  upon  the 
execution  and  delivery  of  a  good  and  sufficient  deed,  and  $600 
on  or  before  one  year  from  date,  and  $600  on  or  before  two 
years  from  date.  It  was  also  provided  that  if  the  remain- 
ing payments  be  not  made  according  to  this  agreement  and 
contract,  the  above-mentioned  deposit  of  $50  should  be  for- 
feited without  recourse.  The  contract  also  contained  the  fol- 
lowing clause:  ''This  sale  is  on  the  condition  that  the  planing- 
mill  and  appurtenances  shall  be  moved  from  the  north  side 
of  Center  street  within  30  days." 

Plaintiff  alleges  that  on  December  7, 1905,  he  paid  the  $100 
mentioned  in  the  contract  and  duly  performed  on  his  part 
all  of  the  conditions  of  said  contract,  but  that  defendant 
refuses  to  make  the  conveyance  of  the  property  in  accord- 
ance with  said  contract.  The  answer  denies  the  payment  of 
$100;  denies  that  plaintiff  removed  said  planing-mill  within 
thirty  days,  as  agreed,  and  sets  up  affirmative  matters  to  the 
effect  that  there  was  made  contemporaneously  with  said  writ- 
ten contract  an  oral  agreement,  whereby  plaintiff  covenanted, 
as  a  part  of  the  consideration  for  said  purchase,  that  he  would 
erect  and  operate  said  planing-mill  upon  the  land  so  pur- 
chased, provided  he  could  obtain  a  license  so  to  do  from  the 
proper  city  authorities.    It  is  further  alleged  that  this  part 
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of  the  agreement  relating  to  the  erection  and  operation  of  the 
said  planing-mill  upon  the  lands  purchased  was,  through  in- 
advertence and  mistake,  omitted  from  the  written  contract, 
and  defendant  asks  that  the  contract  be  reformed  by  insert- 
ing the  same  therein,  and  alleges  that  plaintiff  has  not  erected 
and  operated  said  planing-mill  upon  said  land  so  agreed  to 
be  conveyed. 

1.  The  opinion  of  the  trial  judge,  to  which  appellant  de- 
votes a  great  part  of  his  argument,  constitutes  no  part  of  the 
record  on  appeal.  Assuming  the  reasons  assigned  for  his  rul- 
ings to  be  erroneous,  error  cannot  be  predicated  thereon. 
(Higgins  v.  Los  Angeles  By.  Co,,  5  Cal.  App.  748,  [91  Pac. 
344].)  Whatever  views  the  trial  court  may  have  entertained 
with  reference  to  the  propriety  of  admitting  testimony  in 
support  of  the  alleged  contemporaneous  oral  agreement  and 
its  omission  from  the  written  contract,  it  nevertheless  appears 
from  the  record  that  all  evidence  offered  in  support  thereof 
was  received,  and  that  such  testimony  was  contradicted  by 
the  plaintiff,  and  a  finding  made  thereon. 

2.  There  was  no  error  in  denying  defendant's  motion  for 
nonsuit.  The  testimony  on  behalf  of  the  plaintiff  made  out 
a  prima  facie  case  showing  that  he  had  fully  complied  with 
the  provisions  of  the  written  contract,  as  set  out  in  his  com- 
plaint, except  as  to  the  provision  relating  to  the  removal  of 
the  planing-mill  within  thirty  days.  Upon  this  point  the  evi- 
dence shows  that  defendant  had  some  six  days  before  the  ex- 
piration of  the  time,  at  plaintiff's  request,  extended  the  time 
within  which  to  make  the  removal,  and  that  plaintiff  relied 
upon  the  extension  so  granted,  and  did  not  remove  the  mill 
until  several  days  after  the  thirty  day  period  had  expired. 
This  was  sufficient  to  constitute  an  estoppel  against  defend- 
ant from  exacting  a  strict  performance  of  the  contract  in  this 
respect. 

3.  The  $100  called  for  in  the  contract  was  paid  to  one 
Wilson,  who  signed  a  receipt  therefor  as  agent  of  defendant. 
The  purchase  had  been  made  through  him,  and  the  deposit  of 
$50  paid  to  him.  It  seems  immaterial,  however,  whether  or 
not  he  was  such  agent,  for  it  appears  that  he  deposited  the 
$100  in  bank'  to  defendant's  account,  of  which  fact  defend- 
ant had  notice. 
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There  is  a  substantial  conflict  of  evidence  as  to  all  the 
issues,  and  for  that  reason  alone,  if  for  no  other,  the  con- 
elusions  of  the  trial  court  must  be  affirmed. 

Judgment  and  order  are  affirmed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 


[GIt.  No.  415.    Second  Appellate  Distriet.— December  7,  1907.] 

JOSEPH  E.  MYERS  and  J.  EDWARD  MTERS,  Re- 
spondents, V.  CITY  OP  OCEANSIDE,  Appellant, 

AonoM  TO  QuiiT  TiTLB — Ofteb  Of  Dbdioation  Of  Pabk— Beyocation 
BxroRB  AccKPTANCs — SUPPORT  Of  FINDINGS. — In  an  action  to  qniet 
title  to  lands  against  a  municipal  corporation  which  claimed  a 
dedication  thereof  bj  the  predecessor  of  plainti£Fs  for  a  public 
park,  where  the  evidence  showed  no  express  dedication,  and  no 
filing  of  anj  map  having  the  park  delineated  thereon,  and  nothing 
beyond  an  implied  offer  of  dedication  hj  deeds  bordering  on  a  pro- 
posed park,  which  was  revoked  hj  inconsistent  acts  of  private  owner- 
ship, before  any  attempted  acceptance  bj  the  city,  which  never 
surveyed  or  beated  its  boundaries,  and  made  no  improvements  there- 
on at  any  time,  the  findings  for  the  plainti£F  are  sufficient^  sup- 
ported by  the  evidence. 

Id* — ^Easement  of  Grantees — ^Estoppu  of  Grantor — ^Pubuo  not 
AffEcnD. — The  fact  that  the  original  grantees  of  the  patent  had 
a  private  easement  in  the  park  described  in  their  deeds,  which 
might  be  enforced  against  the  grantor,  who  was  estopped  to  deny 
them  such  rights  therein,  did  not  affect  the  public,  whose  rights 
therein  were  revoked  before  acceptance  by  the  dty. 

Id. — ^Revocation,  How  Evidenced. — If  a  description  in  deeds  by  a 
patentee,  which  referred  to  a  public  park,  as  delineated  on  old 
surveys  not  made  by  the  patentee,  which  showed  no  park  delineated 
thereon,  could  be  construed  as  an  offer  to  dedicate  the  park  to 
public  use,  the  filing  of  a  subsequent  map  by  the  patentee,  indicat- 
ing no  park  thereon,  and  showing  the  same  as  private  property, 
and  his  subsequent  conveyance  thereof  to  the  grantor  of  plaintiffs 
in  private  ownership,  showed  a  revocation  of  the  offer  by  acts  in- 
consistent therewith. 

Id. — Later  Acts  of  City — Bevoked  Offer  not  Bbvtved — Acceptance 
NOT  Shown. — Later  acts  of  the  city,  even  if  sufficient  to  show  an 
aeceptance  of  the  dedication,  could  not  operate  to  vevive  the  re- 
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Toked  offer.  But  it  is  held  that  the  later  aets  of  the  eitj  were  not 
of  a  character  sufficient  to  show  an  acceptance,  or  to  indicate  an 
intention  of  the  citj  anthoritieo  to  cany  out  the  purposes  of  the 
dedication. 

!». — Question  of  Intention — ^FtNi>iN«  on  Question  of  Fact. — ^The 
question  of  intention  is  the  controlling  one  in  all  matters  of  dedica- 
tion, and  it  is  a  question  of  fact  on  which  the  finding  of  the  trial 
court  must  be  sustained,  if  there  is  an/  evidence  to  support  it 

Id^— Ejvbct  of  Quitclaim  Deei^—Titui  Cjonveyed.— A  quitclaim  deed 
Is  as  effectual  to  pass  the  title  of  the  grantor  as  a  deed  of  bargain 
and  sale,  and  may  support  an  action  to  quiet  title. 

Id.— Distribution  of  Estate— Title  of  Plaintiffs — Evidence — ^Db- 

80BIPTI0N — INVENTOEY    AND    APPRAISEMENT    BEFERRSD    TO. — ^Where 

plaintiffs  claimed  title  under  a  decree  of  distribution  of  the  estate 
of  the  deceased  grantee  of  the  patentee,  which  referred  to  the 
inventory  and  appraisement  thereof  for  purposes  of  description, 
the  inventory  and  appraisement  constituted  competent  evidence  for 
that  purpose. 

iDd — Assessment  of  Peopebty  foe  Taxes — Authobitt  of  Assessor — 
Improper  Evidence  for  City. — ^The  court  properly  rejected  evi- 
dence for  the  city  to  show  how  the  property  was  assessed  on  the 
assessment-roll  of  the  city,  after  any  implied  offer  of  dedication 
had  been  revoked.  Even  if  the  offer  was  still  pending,  the  assessor 
had  no  authority  to  accept  the  offer  for  the  public,  and  his  act  could 
not  conclude  the  property  owner. 

IDw — Immaterial  Evidence — Estoppel—Bebuttal — Harmless  Error. 
Where  defendant  introduced  immaterial  evidence  without  objection, 
he  may  be  deemed  estopped  from  objecting  to  the  court's  per- 
mission to  the  plaintiff  to  introduce  evidence  in  rebuttal  thereof. 
But  where  such  rebutting  evidence  is  also  immaterial,  the  defend- 
ant could  not  be  prejudiced  by  any  error  in  its  admission. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  trial.  N. 
H.  Conklin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  T.  Belieo,  L.  E.  Dadmun,  and  Dadmun  &  Belieu,  for 
Appellant. 

The  fact  that  the  city  was  not  in  esse  when  the  deeds  were 
made  bounded  by  the  park  is  immaterial,  the  rights  being 
vested  in  the  public.  {School  District  v.  Heath,  56  Cal.  478- 
480;  a<m  Leandro  y.  Le  Breton,  72  CaL  171-175, 13  Pac  405; 
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8mah  y.  San  Luis  Obispo,  95  Cal.  463-470,  80  Pao.  591.) 
The  dedication  was  complete  and  irrevocable.  {Archer  v. 
Salinas  City,  93  CaL  50-52,  28  Pac.  839;  Sussman  v.  San  Luis 
Ohispo,  126  Cal.  536,  59  Pac.  2^;  Hali  v.  Kranffman,  106  CaL 
452,  39  Pac.  756;  Helm  v.  McClure,  107  Cal.  203,  204,  40  Pac. 
437;  Schwerdtle  v.  County  of  Placer,  108  Cal.  589,  41  Pac. 
448;  Courrier  v.  Howes,  103  Cal.  437,  37  Pac.  521;  Town  of 
Harpers  Ferry  y.  Kaplan,  58  W.  Va.  982,  52  S.  E.  492 ;  Hart- 
ley V.  VemiiUion,  141  Cal.  347,  74  Pac.  987 ;  People  v.  Myring, 
144  Cal.  859,  77  Pac.  975;  7  Current  Law,  1099, 1100;  Eureka 
y.  Gates,  137  Cal.  89-93,  69  Pac.  850.)  A  quitclaim  deed  is 
of  itself  no  evidence  of  title.  (1  Devlin  on  Deeds,  2d  ed., 
3ec.  27 ;  9  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  104, 105 ;  Ander- 
son V.  Thunder  Bay  River  Boom  Co.,  57  Mich.  216,  23  N.  W. 
776;  San  Francisco  v.  Lavaton,  18  CaL  466-470,  79  Am. 
Dec  187;  Morrison  v.  Wilson,  30  CaL  844;  Cadiz  v.  Majors, 
33  CaL  288,  289;  Anderson  y.  Yoakum,  94  CaL  228,  28  Aul 
St  Rep.  121,  29  Pac  500.) 

Wright  &  Schoonover,  for  Respondents. 

There  is  no  such  thing  as  a  dedication  between  owners  and 
individuals,  to  which  the  public  is  not  a  party.  {Prescott  v. 
Edwards,  117  CaL  301,  59  Am.  St  Rep.  186,  49  Pac  178; 
Sacramento  v.  Clunie,  120  Cal.  29,  52  Pac.  44;  City  of  Ana- 
heim ▼.  Langenberger,  134  CaL  608,  66  Pac  855 ;  Los  Angeles 
T.  Kysor,  125  Cal.  463,  58  Pac.  90.)  The  question  is  simply 
one  of  intention  to  dedicate  to  the  public,  and  an  offer  to 
dedicate  may  be  revoked  before  there  is  any  user  by  the 
public  or  acceptance  of  the  offer.  (Schmitt  y.  San  Fran- 
cisco, 100  Cal.  302,  34  Pac.  961.)  A  use  of  the  tract  for 
picnic  grounds  does  not  show  an  acceptance  by  the  public; 
and  where  both  an  offer  and  acceptance  may  be  implied,  the 
question  of  offer  and  acceptance  is  one  of  fact,  and  the  finding 
of  the  court  on  the  question  of  fact,  that  there  was  no  accept- 
ance of  the  offer,  will  not  be  disturbed.  (Los  Angeles  v. 
Kysor,  125  Cal.  463,  58  Pac.  90.)  A  quitclaim  deed  will  pass 
a  fee  simple  title  when  the  grantor  has  such  title.  (Sullivan 
y.  Davis,  4  CaL  291;  Downer  v.  Smith,  24  CaL  114;  Car- 
pentier  v.  Williamson,  25  CaL  154;  Lawrence  v.  Ballov,  37 
CaL  618;  Oraff  y.  MidcUeton,  43  Cal,  341;  Rego  y.  Van  Pelt, 
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65  Cal.  254,  8  Pac.  867 ;  Spaulding  v.  Bradley,  79  CaL  450,  22 
Pac  47;  Taylor  y.  OppervMn,  79  CaL  468,  21  Pac  869.) 

TAGOABT,  7.— This  is  an  action  to  qniet  title  to  one-half 
of  a  block  of  land  in  the  city  of  Oceanside,  county  of  San 
Diego,  claimed  by  the  defendant  to  have  been  dedicated  as 
a  public  park  by  one  Andrew  J.  Myers,  the  original  owner 
by  United  States  patent,  and  predecessor  in  title  to  the  plain- 
tiffs. 

Judgment  was  for  plaintiffs,  and  defendant  appeals  from 
the  judgment  and  an  order  of  the  superior  court  denying 
its  motion  for  a  new  triaL 

The  findings  of  the  court  were  affirmative  of  the  allega- 
tions of  the  complaint,  which  was  in  the  usual  form  of  a 
complaint  to  quiet  title.  The  case  made  by  the  city  is  unlike 
that  usually  presented  to  show  a  dedication.  The  evidence 
establishes  no  express  dedication,  discloses  no  filing  of  a  map 
displaying  a  park  delineated  thereon,  and  fails  to  show  that 
any  survey  or  location  of  the  boundaries  was  ever  made  by 
the  city.  No  permanent  improvements  were  ever  made  upon 
the  property  to  indicate  that  it  was  a  public  park,  and  it 
stands  (according  to  the  testimony  of  some  of  the  witnesses), 
just  as  it  has  since  1883,  all  open,  unindosed,  and  crossed  in 
various  directions  by  teamsters  at  their  pleasure,  and  in  all 
respects  the  same  as  other  unoccupied,  unimproved  property 
in  and  about  Oceanside. 

The  offer  of  dedication  relied  upon  appears  as  declarations 
in  twenty-three  deeds  of  lots  in  the  Oceanside  townsite  made 
to  various  persons  by  said  Andrew  J.  Myers,  between  August 
11,  1883,  and  January  13,  1885.  All  of  these  refer  to  the 
'^Lockling  Survey"  as  shown  by  two  different  plats  filed  in 
the  county  recorder's  office;  one  on  June  11,  1883,  and  the 
other  on  October  13,  1883.  Those  referring  to  the  former 
plat  contain  the  clause,  "together  with  an  interest  in  Block 
19  according  to  above  plat  as  a  public  square  forever";  and 
those  referring  to  the  latter  contain  the  clause,  ''together  with 
an  interest  in  lots  7,  8,  9,  10,  11  and  12,  in  Block  No.  19, 
according  to  above  plat,  as  a  public  square  forever."  In  some 
of  the  latter  the  term  used  is  "public  park"  instead  of  "pub- 
lic square."  These  maps  were  not  filed  at  the  request  of 
Myers  or  of  anyone  else  claiming  an  interest  in  the  land,  and 
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no  words  of  dedication,  or  delineation  of  the  so-called  public 
square  or  park,  appear  upon  either  of  them.  They  differ  ma- 
terially as  to  the  location  and  subdivision  of  block  19,  and  the 
lots  claimed  as  a  park  did  not  appear  upon  the  one  filed  June 
11,  1883. 

On  July  1,  1885,  a  map  of  block  No.  19,  based  upon  a  sur- 
vey made  by  C.  J.  Gouts,  C.  E.,  in  June,  1885,  was  filed  by 
Myers.  This  was  the  first  map  filed  at  his  request,  and 
was  some  six  months  later  in  date  than  the  last  of  the  twenty- 
three  deeds  above  mentioned.  It  displayed  all  of  block  19 
as  subdivided  into  building  lots  50x100  feet,  including  the 
half  block  in  question,  which  appears  thereon  as  lots  7,  8, 
9,  10,  11  and  12,  but  in  no  manner  indicates  any  intention 
to  dedicate  any  part  of  the  block  to  park  purposes. 

On  October  18,  1889,  Andrew  J.  Myers  granted  to  A.  O. 
Wallace  all  his  ''right,  title,  and  interest  in  the  land  de- 
scribed in  a  Patent,"  etc.  (referring  to  a  patent  conceded 
to  include  the  land  in  question),  ''except  the  block  upon 
which  I  have  filed  a  homestead,  and  any  and  all  lands  in 
said  tracts  heretofore  conveyed  by  me."  It  is  from  Wallace 
that  plaintiffs  deraign  their  title.  The  city  of  Oceanside  was 
incorporated  the  latter  part  of  the  year  1888,  and  it  never  at 
any  time  passed  any  formal  resolution  accepting  the  so-called 
dedication,  and  prior  to  the  date  of  the  deed  to  Wallace 
did  no  act  tending  to  show  an  intent  to  accept  a  dedication. 
There  are  other  and  later  acts  of  the  city  relied  upon  to  show 
an  acceptance  by  it  of  an  offer  of  dedication  by  Myers,  but 
no  attempt  is  made  to  show  additional  assent  upon  the  part  of 
him  or  his  grantee  to  the  treatment  of  the  offer  as  still  open. 
These  evidences  of  acceptance  consist  of  entries  in  the  minutes 
of  the  meetings  of  the  board  of  trustees  in  which  the  term 
"park"  is  used  in  relation  to  the  purchase  and  planting  of 
trees,  furnishing  water  to,  and  collecting  rates  from  campers 
for  the  use  of  the  "park"  in  the  years  1897,  1901  and  1902. 
Ab  to  the  action  taken  by  the  officers  of  the  city  under  these 
minutes,  there  is  some  conflict  in  the  evidence,  it  appearing 
by  the  testimony  of  some  of  the  witnesses  that  the  trees 
w«re  not  planted  on  the  park,  and  that  the  arrangement  and 
care  or  the  campers  was  for  the  purpose  of  collecting  water 
rates,  and  incidental  to  keeping  a  camping  place  in  order 
for  campen  who  might  desire  to  come  to  Oceansida. 
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If  it  be  conceded  that  the  declarations  in  the  private  deeds 
were  sufficient  evidence  to  show  an  offer  of  dedication,  the 
court  was  justified  in  considering  the  filing  of  the  Gouts  map 
as  evidence  of  a  full  and  complete  revocation  or  withdrawal 
of  such  offer  so  far  as  the  public  was  concerned.  That  the 
easement  created  for  the  benefit  of  his  grantees  still  existed, 
and  that  the  grantor  was  estopped  to  deny  them  such  rights 
in  block  19  as  he  had  expressly  granted  to  them  did  not 
affect  the  public.  The  rights  created  by  the  deeds  might  be 
enforced  by  the  grantees  against  Myers  and  his  successors 
in  interest  whether  there  was  or  was  not  a  dedication  to  public 
use  {Archer  v.  Salinas  City,  93  Cal.  43,  [28  Pac.  839]),  but 
considered  in  connection  with  the  question  of  dedication  the 
clauses  creating  the  interest  in  block  19  were  merely  admis- 
sions on  the  part  of  Myers  of  an  intention  to  dedicate.  They 
did  not  constitute  an  express  dedication,  and  were  not  evi- 
dence tending  to  show  an  express  dedication. 

There  was  not  a  complete  dedication,  as  would  have  been 
the  case  if  the  deeds  had  been  made  to  the  city  or  to  someone 
for  the  benefit  of  the  public,  or  if  the  map  filed  at  Myers' 
request  had  shown  words  of  dedication  on  its  face.  In  case 
of  a  complete  dedication  no  acceptance  is  required,  it  being 
presumed  from  the  benefits  arising  from  the  dedication. 
{8an  Leandro  v.  Le  Breton,  72  Cal.  175,  [13  Pac.  405].)  It 
is  important,  therefore,  to  observe  the  distinction  between  a 
complete  dedication  and  a  mere  offer  of  dedication.  In  the 
latter  case  there  must  be  an  acceptance,  and  until  there  is 
the  owner  may  at  any  time  revoke  and  withdraw  the  offer. 
Revocation  may  be  evidenced  in  various  acts  inconsistent  with 
the  use  for  which  it  is  claimed  the  land  was  dedicated.  This 
may  be  by  filing  a  map  or  plat  upon  which  the  property  is 
delineated  as  private  property,  or  by  conveying  the  title  of 
it  to  a  third  person  without  recognizing  the  easement.  (Hay- 
ward  V.  Manzer,  70  Cal.  476,  [13  Pac.  141] ;  Schmitt  v.  San 
Francisco,  100  Cal.  308,  [34  Pac.  961].)  In  the  latter  case 
luiless  the  grantee  expressly  indicates  an  intention  to  keep 
the  offer  open,  it  will  be  presumed  that  he  does  not  intend 
to  so  do.  (Forsyth  v.  Dunnagan,  94  Cal.  441,  [29  Pac.  770].) 
The  owner  may  revoke  until  someone  has  acted  upon  the  offer 
in  such  a  mode  that  they  would  be  injured  by  the  revocation. 
(Schmitt  V.  San  Francisco,  100  Cal.  308,  [34  Pac.  961].) 
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A  revocation  before  an  acceptance  having  been  shown,  the 
whole  question  of  dedication  must  be  eliminated  from  the 
case  in  considering  the  findings.  (Prescoit  v.  Edwards,  117 
Cal.  801,  [59  Am.  St  Rep.  186,  49  Pac.  178].)  The  filing  of 
the  Gouts  map,  the  conveyance  of  the  land  to  Wallace  with- 
out reservation,  and  the  sworn  declarations  of  Myers  on  the 
witness  stand  all  tended  to  show  an  intention  to  revoke  any 
offer  of  dedication  that  had  been  made  or  which  could  have 
been  inferred  from  the  deeds  made  by  Myers,  and  were  suf- 
ficient to  support  the  finding  of  ''no  dedication.'' 

The  later  acts  of  the  city  could  not  operate  to  revive  the 
revoked  offer,  even  if  sufficient  to  show  an  acceptance.  But 
they  were  not  sufficient  for  this  purpose.  Use  of  the  land  for 
purposes  of  a  highway  and  as  a  camping  place  by  strangers 
are  not  within  the  purposes  of  the  dedication  contended  for. 
There  was  nothing  shown  in  the  way  of  planting  and  main- 
taining  shrubbery  and  trees  on  the  land  and  a  keeping  of  it 
as  a  ''park"  in  the  common  acceptation  of  that  term.  No 
intention  to  carry  out  the  purposes  of  the  dedication  is  shown. 
Only  such  acts  as  tend  to  show  an  acceptance  for  the  pur- 
pose indicated  can  be  considered.  {Archer  v.  Salinas  City, 
93  Cal.  43,  [28  Pac.  839].)  The  question  of  intention  is  the 
controlling  one  in  all  matters  of  dedication,  and  it  is  one  of 
fact,  and  the  finding  of  the  trial  court  in  this  respect  must 
be  sustained  if  there  be  any  evidence  to  support  it.  (City 
of  Los  Angeles  v.  Kysor,  125  Cal.  463,  [58  Pac.  90] ;  Anaheim 
V.  Langenherger,  134  Cal.  608,  [66  Pac.  855].) 

We  cannot  agree  with  appellant's  contention  that  a  quit- 
claim deed  is  no  evidence  of  title.  It  was  announced  as  the 
well-established  doctrine  in  this  state  in  Oraff  v.  Middleton, 
43  Cal.  344,  that  quitclaim  deeds  are  as  effectual  to  transfer 
title  to  lands  as  deeds  of  bargain  and  sale,  and  a  decree 
quieting  the  title  of  a  party  claiming  under  a  quitclaim  deed 
was  sustained  in  that  case.  That  case  has  been  frequently 
affirmed.  {Rego  v.  Van  Pett,  65  CaL  254,  [3  Pac.  867] ; 
Spaulding  v.  Bradley,  79  Cal.  456,  [22  Pac.  47] ;  Taylor  v. 
Opperman,  79  Cal.  470,  [21  Pac.  869] ;  Nidever  v.  Ayers,  83 
Cal.  42,  [23  Pac.  192].) 

While  there  are  purposes  for  which  the  inventory  and  ap- 
praisement in  the  estate  of  a  deceased  person  is  not  admissible 
as  evidence,  or  at  least  is  immaterial  {Nathan  v.  Dierssen,  146 
CaL  63,  [79  Pac  739]),  in  the  case  at  bar  the  decree  of  dis- 
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tribntion  in  the  estate  of  A.  0.  Wallace,  deceased,  through 
which  plaintiffs  claim  title,  referred  to  the  inventory  and 
appraisement  in  that  estate  for  purposes  of  description.  It 
was  competent  evidence  for  that  purpose. 

There  was  no  material  error  prejudicial  to  defendant's  case 
committed  by  the  court  in  the  forty  rulings  excepted  to  by  it 
Some  of  these  are  covered  by  the  foregoing  views  of  the  court, 
and  those  not  so  disposed  of  are  not  especially  urged  in  the 
brief.  The  most  important  of  them  relate  to  rulings  reject- 
ing testimony  offered  by  defendant  to  show  how  the  prop- 
erty was  assessed  on  the  assessment-roll  of  the  city.  This 
was  entirely  immaterial  in  the  case  as  presented.  It  could  not 
conclude  the  property  owner.  (San  Leandro  v.  Lb  Breton,  72 
Cal.  170,  [13  Pac.  405].)  At  the  time  these  books  were 
made  there  was  no  pending  offer  to  dedicate,  and  if  there  had 
been,  the  assessor  had  no  authority  to  accept  for  the  public 
{Schmiit  v.  San  Francisco,  100  Cal.  308,  [34  Pac.  961].) 

The  testimony  of  the  county  assessor  in  this  same  connec- 
tion was  admitted  without  objection  to  show  that  the  prop- 
erty had  not  been  assessed  to  Myers  for  a  number  of  years, 
and  in  response  to  this  plaintiffs  were  permitted  to  introduce 
certificates  of  sales  of  some  of  the  lots  for  taxes.  Conceding 
this  to  have  been  error,  it  in  no  manner  prejudiced  the  case 
of  defendant,  as  that  of  plaintiffs  was  made  independent  of 
this  evidence.  Defendant's  estimate  of  the  admissibility  of 
the  testimony  in  this  respect  appears  to  be  governed  by  the 
question.  What  is  its  effect  f  While  one  error  cannot  be  held 
to  offset  another,  the  party  introducing  improper  evidence 
may  well  be  estopped  to  complain  of  the  court's  permitting 
the  introduction  of  evidence  at  the  request  of  the  other  party 
to  rebut  such  improper  testimony.  If  either  party  were 
claiming  under  a  title  acquired  by  adverse  possession,  the 
question  whether  or  not  the  property  was  assessed,  and  to 
whom,  and  who  paid  the  taxes,  etc.,  might  have  been  ma- 
terial, but  no  such  title  was  attempted  to  be  established  here. 
The  evidence  introduced  improperly  was  inunaterial  but  not 
prejudiciaL 

The  other  exceptions  do  not  require  consideration;  and 
the  record  showing  no  prejudicial  error,  the  judgment  and 
order  appealed  from  are  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred 
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A  petition  to  have  the  cause  heard  in  the  supreme  courts 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  5,  1908.  Beatty,  0.  J.,  dis- 
sented from  such  order. 


[GiT.  Ko.  428.    866<md  Appellate  Distriet— Deeember  7,  1007.] 

SAMUEL  B.  PARRISH  et  aL,  Respondents,  ▼.  RIVERSIDB 
TRUST  COMPANY,  Limited,  et  al.,  AppeUants. 

DisQUAunsD  JuDOxs— TsANSFEB  07  Causs-— ATFmAViTS.— When  II 
appears  from  uneontradieted  ftffldavita  that  both  the  judges  of  the 
saperior  eourt  of  the  eountj  of  the  venue  were  disqualified  for 
Intereet,  and  that  the  Judge  of  the  nearest  and  most  accessible 
eounty  was  likewise  disqualified  for  interest,  the  disqualified  judge 
before  whom  the  case  if  presented  has  no  discretion,  and  must  per- 
form the  dutj  imposed  bj  section  398  of  the  Code  of  Civil  Pro- 
cedure, and  transfer  the  cause  for  trial  to  the  nearest  and  most 
accessible  court,  where  the  like  objection  or  cause  for  making  the 
order  does  not  exist 

£>.— SsuKmoN  or  Judos  bt  Law — ObNSTauonoN  or  Ck>DK.— Section 
S9S  of  the  Code  of  Civil  Procedure  does  not  confer  upon  a  dls- 
^pialified  judge  the  right  to  select  a  judge,  but  the  law  selects  the 
Judge,  when  the  undisputed  facts  are  before  the  eourt 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Bernardino  County  transferring  a  cause  for  trial  Frank 
F.  Oster,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  G.  North,  and  M.  B.  Kellogg,  for  Riverside  Trust 
Company,  Limited,  and  Gage  Canal  Company,  Appellants. 

Collier  &  Camahan,  for  East  Riverside  Water  Company, 
Appellants. 

Byron  Waters,  and  C.  C.  Haskell,  for  Respondents. 

ALLEN,  P.  J. — Appeal  by  defendants  from  an  order  ol 
the  superior  court  of  San  Bernardino  county  transferring 
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a  cause  for  trial  to  the  county  of  Los  Angeles.    The  action 
was  originally  brought  in  San  Bernardino  county. 

The  defendants  in  due  time  filed  affidavits  showing  that 
both  judges  of  San  Bernardino  county  were  interested  in 
the  result  of  the  suit,  and,  therefore,  under  section  170,  Code 
of  Civil  Procedure,  disqualified  to  sit  and  act;  and,  further, 
that  Riverside  county  was  the  nearest  and  most  accessible 
county.  The  plaintiffs  thereupon  filed  affidavits  in  no  re- 
spect controverting  those  of  defendants,  but  which  show  that 
the  judge  of  the  superior  court  of  Riverside  county  was  also 
interested  in  the  result  of  the  suit,  and,  therefore,  disqualified 
to  sit  and  act.  Defendants  thereupon  filed  an  additional  affi- 
davit showing  that  the  superior  judge  of  Orange  county  was 
also  interested  in  the  result  of  the  suit,  it  appearing  that 
Orange  county,  next  to  Riverside  county,  was  the  nearest  and 
most  accessible  county  to  that  of  San  Bernardino.  The  super- 
ior court  of  San  Bernardino  county  thereupon  made  its  order, 
reciting  the  disqualification  of  the  judges  of  the  three  coun- 
ties named,  and  ordering  the  cause  transferred  to  Los  Angeles 
county  as  the  nearest  and  most  accessible  court  to  which  ob- 
jections on  account  of  the  disqualification  of  the  judges  did 
not  exist.  The  authority  for  the  transfer  is  contained  in 
section  398,  Code  of  Civil  Procedure:  **If  an  action  or  pro- 
ceeding is  commenced  or  pending  in  a  court,  and  the  judge 
or  justice  thereof  is  disqualified  from  acting  as  such,  .  .  •  it 
must  be  transferred  for  trial  ...  to  the  nearest  and  most 
nccessible  court,  where  the  like  objection  or  cause  for  making 
the  order  does  not  exist." 

A  disqualified  judge  has  no  discretion  and  must  perform 

the  duty  imposed  by  this  provision.     (Livermore  v.  Brundage, 

G4  Cal.  300,   [30  Pac.  848].)     Section  170  defines  the  dis- 

qualification  and  provides  that  applications  for  transfer  based 

thereon  should  be  made  upon  affidavits.     There  is  nothing 

specifically  stated   in  either  section,   or  suggested   thereby, 

which  can  be  interpreted  as  restricting  to  any  particular  party 

**»*  right  to  make  and  file  the  affidavits.     It  is  true  that  sec- 

nO  confers  the  right  to  file  counter-affidavits  when  the 

Are  in  dispute,  but  in  this  case  no  facts  are  in  dispute 

rBone  of  the  affidavits  on  file  may  be  properly  termed 

f'-iiffidavits;  but  all  are  in  line  as  establishing  the  facta 
ting  a  transfer  to  the  proper  county. 
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Appellants  insist  that  the  court,  in  entertaining  the  affi- 
davits filed  by  plaintiffs,  was  sitting  and  acting  in  the  canse 
In  which  he  was  interested  to  the  extent  that  he  was  passing 
upon  the  qualification  of  the  judge  in  Riverside  county,  and 
that  he  was  violating  the  well-established  rule  that  ''he  should 
neither  try  his  own  cause  nor  select  his  judge.  *'  We  do  not 
construe  the  section  as  attempting  to  confer  upon  a  dis- 
qualified judge  a  right  to  select  a  judge;  but,  on  the  con- 
traiy,  the  duty  imposed  is  to  accept  the  affidavits,  when  not 
controverted,  as  true,  and  transfer  the  cause,  not  to  a  judge 
of  his  own  selection,  but  to  the  nearest  and  most  accessible 
court  where  no  disqualification  exists.  The  law  selects  the 
judge  when  the  undisputed  facts  are  before  the  court  The 
supreme  court  of  Wisconsin,  in  the  case  of  Northwestern  Iron 
Co.  V.  Crane,  66  Wis.  567,  [29  N.  W.  655],  in  construing  a 
somewhat  similar  statute,  says:  ''The  primary  purpose  of 
this  section  was  to  prescribe  the  court  to  which  such  cause 
should  be  sent  on  such  application.''  The  application  was 
made  by  both  parties,  and  the  nearest  and  most  accessible 
county  where  the  cause  could  be  properly  tried  was  made  ap- 
parent. We  are  unable  to  see  where  the  judge  transcended 
his  authority,  or  did  any  act  other  than  to  perform  a  plain 
duty  devolving  upon  him  by  statute.  The  court  had  juris- 
diction to  make  the  order,  and  we  perceive  no  error  therein. 

The  order  is  affirmed. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  January  6, 1908,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  February  3,  1908. 
T  C»L  App.— 7 
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(dr.  Ko.  869.    Fint  Appellato  Dbtriet— Deeemb«r  •,  1907.] 

SAN  FRANCISCO  SULPHUR  CO.,  Respondent,  t.  AETNA 
INDEMNITY  CO.,  AppeUant 

AOnOlf   UPON   XlNDEBTAKINft— GaUBB  OV   AcnON    AOAIKST   SUKCTT   HOT 

Alleosi>— ExxounoN  and  Dklitkbt  ov  Undebtakino. — If  a  eom- 
plaint  on  an  undertaking  against  a  toret/  fails  to  allege  or  show 
that  the  defendant  executed  or  deUvered  the  undertaking,  it  does 
not  state  a  cause  of  action,  and  a  general  demurrer  thereto  should 
have  been  sustained. 
Id.— Leave  to  Amend  upon  Bbvebsau— Where  a  demurrer  whieh  should 
have  been  sustained  was  improperly  overruled  and  judgment  im- 
properly rendered  for  the  plaintiff,  upon  reversal  of  the  judgment 
the  plaintiff  will  be  allowed  leave  to  amend. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Qeorge  F.  Hatton,  Hartley  F.  Peart,  and  Franklin  P,  Nut- 
ting, for  Appellant 

Wm.  J.  Herrin,  for  Respondent 

COOPER,  P.  J. — ^This  action  was  brought  to  recover  upon 
an  undertaking  given  to  the  sheriff  of  the  city  and  county  of 
San  Francisco  in  order  to  procure  the  release  of  an  attach- 
ment A  demurrer  was  interposed  to  the  complaint,  upon 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  the  same  was  overruled. 

It  is  claimed  that  there  is  no  allegation  that  defendant  ever 
made,  executed  or  delivered  the  undertaking  attached  to  the 
complaint  as  an  exhibit,  and  that  for  this  reason  the  judg- 
ment is  erroneous,  and  the  demurrer  should  have  been  sus- 
tained. Upon  examination  we  can  find  no  allegation  in  the 
complaint  that  defendant  ever  made,  executed  or  delivered 
the  contract  upon  which  recovery  is  sought.  It  is  elementary 
that  in  order  to  state  a  cause  of  action  against  a  surety  upon 
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an  nndertaking,  the  complaint  must  in  some  way  allege  or 
show  that  the  defendant  executed  or  delivered  the  under- 
taking. {Seattle  Crocker  Co.  v.  Hdey,  6  Wash.  302,  [36 
Am.  St.  Rep.  156,  33  Pac.  650] ;  Petty  v.  Church,  70  Ind. 
290.)  The  demurrer  to  the  complaint  should  have  been  sus- 
tained. 

The  judgment  and  order  are  reversed,  and  the  trial  court 
is  directed  to  allow  the  plaintiff  a  reasonable  time  in  which 
to  amend  its  complaint  if  so  advised. 

Kerrigan,  J.,  and  Hall,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  January  6,  1908. 


[Crini.   No.  64.    First  Appellate  Distriet.— December  10,   1907.1 

THE  PEOPLE,  Appellant,  ▼.  J.  L.  WHITE  and  T.  HAT 
HUDSON,  Respondents. 

Gbiiokal  Law — Obtainuio  Money  Under  False  Pbetensbs — ^Insxttfi- 
GiBNT  iNroBMATiON — CONNECTION  NOT  SHOWN. — An  information  for 
obtaining  money  under  false  pretenses  in  regard  to  the  respon- 
■ibilitj  of  a  mutual  mercantile  company,  and  that  it  would  pay  $100 
apoB  receiving  $1  per  week  for  sixty-five  weeks,  which  does  not  show 
any  connection  between  defendants  and  such  company,  or  show  that 
by  reason  of  said  false  pretenses  the  prosecuting  witness  was  in- 
duced to  enter  into  any  contracts  with  said  company,  or  that  the 
money  paid  to  defendants  was  paid  on  or  under  any  such  contracts 
or  for  said  company,  or  show  any  natural  connection  between  the 
false  pretenses  made  by  the  defendants  and  the  delivery  of  the 
money  to  the  defendants,  is  fatally  defective,  and  a  demurrer  there- 
to should  have  been  sustained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

U.  S.  Webb,  Attorney  General,  and  Wm.  Hofl  Cook,  Assis^ 
ant  District  Attorney,  for  Appellant 

Hiram  W.  Johnson,  Aitken  &  Skaif  e,  and  Walter  Gallagher, 
for  Respondents. 
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HALL,  J. — ^This  is  an  appeal  by  the  people  from  an  order 
sustaining  the  demurrers  of  the  defendants  to  an  informal 
tion  drawn  under  section  532  of  the  Penal  Code,  and  comes 
before  us  upon  a  bill  of  exceptions  duly  settled 

The  defendants  were  jointly  charged,  but  demurred  sep- 
arately, the  demurrers  being  both  general  and  special 

We  think  the  demurrers  were  properly  sustained  by  the 
trial  court  The  information  is  quite  long,  and  we  do  not 
think  it  necessary  to  set  it  out  at  length  in  order  to  make 
clear  the  point  involved  in  the  attack  on  the  information. 
In  substance  it  is  alleged  that  the  defendants,  intending  by 
fake  and  fraudulent  representations  to  obtain  the  personal 
property  and  money  of  J.  M.  Furrer,  with  intent  to  cheat 
and  defraud  said  Furrer  of  the  same,  did  ''willfully  and  un- 
lawfully, knowingly  and  designedly,  falsely  and  fraudulently, 
pretend  and  represent  to  said  J.  M.  Furrer  that  the  Mutual 
Mercantile  Company  was  a  responsible  business  corporation, 
doing  business  at  No.  121  Oeary  street^  in  the  City  and  County 
of  San  Francisco ;  that  the  Mutual  Mercantile  Company  would 
pay  to  the  said  J.  M.  Furrer  one  hundred  dollars  ($100)  in 
lawful  money  of  the  United  States  of  America,  upon  receiving 
from  him  one  dollar  ($1.00)  in  lawful  money  of  the  United 
States  of  America,  a  week  for  sixty-five  consecutive  weeks; 
that  certain  contracts  in  said  Mutual  Mercantile  Company, 
known  as  Series  A,  and  numbered  198,  199,  200,  232,  233,  234, 
235,  236,  237  and  271,  between  the  said  Mutual  Mercantile 
Company  and  the  said  J.  M.  Furrer,  were  each  payable  in 
the  sum  of  One  hundred  dollars  ($100.00)  in  lawful  money 
of  the  United  States  of  America  at  the  end  of  sixty-five  (65) 
consecutive  weekly  payments  of  One  dollar  ($1.00)  in  lawful 
money  of  the  United  States  of  America  each.*'  Here  follow 
other  representations  affecting  the  responsibility  of  said  com- 
pany, followed  by  proper  allegations  of  the  falsity  of  the 
various  pretenses  and  representations,  and  of  the  knowledge 
thereof  of  defendants.  It  is  then  in  substance  alleged  that 
said  Furrer  believed  said  false  representations  and  pretenses, 
and  was  induced  thereby  to  deliver  to,  and  did  deliver  to,  the 
defendants  at  the  city  and  county  of  San  Francisco,  $87 
during  the  months  of  May  and  June,  in  the  year  1905,  of  the 
money  of  said  Furrer. 


Digitized  by  VjOOQ IC 


Dec.  1907.]  Pboplb  v.  White.  101 

It  18  nowhere  alleged  in  the  information  that  the  defend- 
ants had  any  connection  with  the  Mutual  Mercantile  Com- 
pany, or  that  said  Furrer  was  induced  to  enter  into  any  con- 
tract or  business  relation  with  said  company.  It  is  not  al- 
leged that  said  Furrer  entered  into  the  contracts  described, 
or  any  contracts  with  said  company,  by  reason  of  such  rep- 
resentations, nor  does  it  appear  that  the  money  alleged  to 
have  been  paid  to  defendants  was  paid  on  or  under  such  con- 
tracts, or  for  said  company.  The  only  fair  inference  from 
the  allegations  of  the  information  is  that  the  contracts  re- 
ferred to  ''numbered  198,  199,  200,  232,  233,  234,  235,  236, 
237  and  271,  between  the  said  Mutual  Mercantile  Company 
and  the  said  J.  M.  Furrer, '*  had  already  been  entered  into 
by  said  Furrer.  In  this  respect  the  representation  was  con- 
cerning certain  contracts  ^^  between  the  said  MuiiLal  Mercan- 
iiU  Company  and  the  said  J.  M.  Furrer.*'  In  other  words, 
defendants'  representations  were  concerning  existing  con- 
tracts. 

From  this  analysis  of  the  information  it  is  apparent  that 
there  does  not  appear  to  be  any  natural  connection  between 
the  representations  charged  to  have  been  made  by  the  defend- 
ants and  the  delivery  of  the  money  to  defendants.  The  rep- 
resentations were  concerning  a  company  with  which  it  is  not 
alleged  that  defendants  had  any  connection,  nor  with  which 
said  Furrer  entered  into  any  relations  because  of  said  rep- 
resentations. 

"The  indictment  must  show  that  the  property  was  obtained 
by  means  of  the  false  pretense  alleged.  Accordingly,  when 
there  appears  to  be  no  natural  connection  between  the  pre- 
tense and  the  delivery  of  the  property,  such  additional  facts 
as  are  necessary  to  show  the  relation  must  be  alleged.  A  de- 
fect in  the  indictment  arising  from  failure  to  show  the  con- 
nection between  the  false  pretense  and  the  obtaining  is  a 
material  one,  and  it  is  not  cured  by  verdict."  (19  Cyc  429, 
and  numerous  authorities  cited  under  note  37.) 

Boper  V.  State,  58  N.  J.  L.  420,  [33  Atl.  969],  is  a  case 
qnite  like  the  one  at  bar.  The  indictment  charged  that 
Roper  made  certain  false  representations  to  John  J.  Benshaw 
ocmceming  the  financial  responsibility  of  the  Mutual  Land 
and  Building  Syndicate,  which  representations  were  prop- 
eriiy  set  forth  and  negatived.    It  was  then  in  the  usual  form 
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alleged  that  thereby  Boper  obtained  from  Benshaw  $3,000. 
The  coart  said:  ''If  it  be  true,  as  stated,  that  Renshaw,  the 
person  defrauded,  parted  with  his  money  to  the  defendant 
merely  because  the  latter  falsely  asserted  and  represented 
that  a  certain  association,  with  which  neither  he  nor  the  de- 
fendant had  any  apparent  connection,  had  a  genuine  exist- 
ence, the  inducement  to  his  act  was  not  what  the  law  regards 
as  a  false  pretense.  ...  If  A  should  falsify  in  stating  to  B 
that  C  was  a  man  of  property,  such  fabrication  would  not 
per  86  in  any  conceivable  way  induce  B  to  part  with  his  prop- 
erty to  A.  And  yet  this  is  the  entire  criminal  case  made  in 
this  indictment.*' 

So  in  the  case  at  bar  Furrer  parted  with  his  money  to  de- 
fendants, because  defendants  made  representations  as  to  the 
responsibility  of  a  third  party  with  which  defendants  had 
no  apparent  connection,  and  with  which  Purrer  entered  into 
no  connection,  contractual  or  otherwise,  by  reason  of  the  rep- 
resentations. In  Hurst  v.  State,  39  Tex.  Cr.  196,  [45  S.  W. 
573],  it  was  held  that  an  indictment  for  swindling  by  false 
representations  concerning  a  collecting  agency  was  insufficient 
because  it  did  not  appear  that  defendant  had  any  connection 
with  the  agency. 

In  none  of  the  cases  cited  by  appellant  concerning  the  suf- 
ficiency of  the  indictment  {People  v.  Jordan,  66  Cal.  11,  [56 
Am.  Rep.  73,  4  Pac.  773] ;  People  v.  Wasservogle,  77  Cal.  175, 
[19  Pac.  270] ;  People  v.  Cadot,  138  Cal.  527,  [71  Pac.  649]), 
did  any  such  defect  exist  in  the  indictment  or  information 
as  exists  in  the  information  in  the  case  at  bar. 

For  the  reasons  above  set  forth  the  court  did  not  err  in 
sustaining  the  demurrers  of  defendants,  and  the  orders  and 
judgments  are  affirmed. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[Grim.   No.  105.    First  Appellate  District. — ^December  11,  1907.] 
THE  PEOPLE,  Respondent,  ▼.  GRANT  TRASK,  AppeUant. 

CuMiNAL  Law — Iicpankuno  Jubt — Action  or  Cowr  not  Excepted 
TO— Review  upon  Appeal. — The  action  of  the  court  in  questioning 
«ach  of  the  twelve  jurors  first  drawn  in  a  criminal  case,  as  to  his 
qualifications,  and  in  stating  that  aU  of  them  appeared  prima  facte 
qualified,  but  that  either  of  them  could  be  challenged  for  any 
statutorj  cause,  making  it  clear  that  counsel  had  no  right  to  chal- 
lenge a  juror  on  the  voir  dire  in  advance  of  a  challenge  to  such 
Juror,  where  no  objection  or  exception  appears  to  have  been 
taken  thereto,  is  not  the  subject  of  review  upon  appeal,  whether 
erroneous  or  not 

iDu — ^Pbusmptokt  Challenges — Examination  not  Allowed. — The  de- 
fendant is  not  entitled  to  put  questions  to  jurors  merely  for  the 
purpose  of  gaining  information  as  to  the  advisability  of  exercising 
peremptory  challenges. 

Isi— Oharob  ov  Bobbebt — Imicatebial  Questions. — ^Where  the  eharge 
to  be  tried  is  one  of  robbery,  questions  asked  of  each  juror,  whether 
li0  had  served  on  a  charge  of  robbery,  and  how  many  men  he  had 
convicted  of  robbery,  and  how  long  he  had  served  in  the  criminal 
department,  and  as  to  his  age,  were  properly  overruled  as  incom- 
potent,  irrelevant  and  immaterial  to  the  issue  being  tried. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Wm.  M.  Gibson,  for  Appellant 

U.  S.  Webb,  Attorney  (General,  and  W.  H.  Langdon,  Dis- 
trict Attorney,  for  Respondent 

HALL,  J. — This  is  an  appeal  from  a  judgment  convicting 
defendant  of  the  crime  of  robbery,  and  also  from  the  order 
denying  his  motion  for  a  new  trial. 

lie  only  reasons  suggested  why  the  judgment  and  order 
should  be  reversed  grow  out  of  the  method  adopted  by  the 
trial  court  for  the  impanelment  of  the  jury  to  try  defendant 
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Immediately  after  the  first  twelve  names  had  been  drawn, 
and  the  persons  so  drawn  had  been  sworn  to  answer  ques- 
tions, the  judge  of  the  court  examined  each  of  them  as  to 
his  qualifications,  and  each  by  his  answers  showed  himself 
possessed  of  all  the  statutory  qualifications,  and  each  an- 
swered that  he  had  never  heard  of  the  case,  did  not  know 
any  of  the  parties,  counsel  or  witnesses,  and  had  no  opinion 
as  to  the  guilt  or  innocence  of  the  defendant,  and  had  never 
expressed  any  such  opinion.  The  judge  thereupon  announced 
that  all  of  the  jurors  appeared  prima  fade  to  be  qualified 
jurors,  but  that  either  counsel  could  challenge  either  one  or 
all  of  the  jurors  for  any  statutory  cause,  and  if  such  challenge 
was  not  denied  by  opposing  counsel,  the  challenge  would  be 
allowed,  and  the  juror  excused  without  further  examination ; 
but  that  if  the  challenge  was  denied  by  opposing  counsel, 
then,  on  the  issue  so  made,  the  juror  challenged  could  be 
questioned  and  examined  by  counsel  on  both  sides.  The  judge 
further  gave  at  some  length  his  reasons  for  the  course  thus 
adopted,  making  it  quite  clear  that  he  did  not  consider  that 
counsel  had  any  right  to  examine  a  juror  on  the  voir  dire 
in  advance  of  a  challenge  to  such  juror. 

The  brief  of  appellant  is  almost  entirely  devoted  to  a  dis- 
cussion of  what  he  claims  to  be  error  in  this  action  of  the 
court.  But  he  nowhere  points  out  where  the  bill  of  excep- 
tions shows  that  he  either  objected  or  excepted  to  this  ac- 
tion of  the  court,  and  after  a  diligent  examination  of  the 
bill  of  exceptions  we  have  not  been  able  to  find  any  such  ob- 
jection or  exception  noted  therein.  Nowhere  do  we  find  that 
defendant's  counsel  objected  to  the  court  examining  the 
jurors,  or  that  he  expressed  any  wish  to  examine  them  as  to 
their  qualifications  before  challenging,  except  that  he  did 
ask  to  be  allowed  to  put  three  stated  questions  to  each  juror 
'' solely  for  the  purpose  of  determining  whether  he  should 
exercise  peremptory  challenges."  Defendant  having  reserved 
no  exception  to  the  action  of  the  court  above  set  forth,  we 
are  not  called  upon  to  determine  whether  the  course  adopted 
by  the  court  was  erroneous  or  not 

Defendant  asked  permission  to  ask  of  each  juror,  before 
challenging  either  of  them  for  cause,  three  questions,  viz.: 
Where  do  you  live!  What  is  your  business!  Are  you  a  man 
of  family  T  '^  solely  for  the  purpose  of  determining  whether 
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he  should  exercise  his  peremptory  challenges/'  as  he  himself 
stated  The  court  refused  to  allow  such  questions  to  be  put 
by  counsel,  or  to  put  them  himself,  but  stated  that  counsel 
could  ask  them  subsequently  should  they  become  relevant  or 
material  to  any  challenge  that  might  be  interposed.  To  this 
ruling  defendant  reserved  an  exception.  The  court,  how- 
ever, did  not  err  in  so  ruling.  Defendant  is  not  entitled  to 
put  questions  simply  for  the  purpose  of  gaining  information 
as  to  the  advisability  of  exercising  peremptory  challenges. 
(PeopU  V.  Eamilion,  62  Cal.  382;  People  v.  Brittan,  118 
Cal.  409,  [50  Pac.  664].)  Defendant  successively  challenged 
each  of  the  jurors  "under  subdivision  2  of  section  1073  of 
the  Penal  Code,''  that  is,  for  actual  bias,  and  each  of  said 
challenges  being  denied  by  the  district  attorney,  defendant 
asked  each  of  said  jurors  the  following  questions,  and  no 
others,  viz. :  1.  Have  you  ever  served  as  a  juror  on  a  charge 
of  robbery  f  2.  How  long  have  you  served  as  a  juror  in  this 
department  of  the  superior  court!  3.  How  many  men  have 
you  ever  convicted  for  robbery!  and  4.  What  is  your  age! 
The  court  sustained  the  objection  made  by  the  district  at- 
torney that  the  questions  were  incompetent,  irrelevant  and 
immaterial  to  the  issue  being  tried,  and  the  defendant  ex- 
cepted. 

An  answer  to  any  of  the  above  questions  could  not  have 
tended  to  show  the  state  of  mind  of  the  juror  with  refer- 
ence to  the  case  or  to  either  of  the  parties.  The  questions 
were,  therefore,  irrelevant  and  immaterial  to  the  question 
then  being  tried,  and  the  objections  were  properly  overruled. 
(People  V.  Brittan,  118  Cal.  409,  [50  Pac.  664].)  No  other 
evidence  being  offered,  the  court  properly  overruled  the 
challenge  to  each  of  said  jurors. 

There  being  no  other  reasons  suggested  why  the  judgment 
or  order  should  be  reversed,  both  judgment  and  order  are 
affirmed. 

Ck>oper,  P.  J.,  and  Kerrigan,  J.,  concurred* 
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[Ctf.  No.  422.    Second  AppoDato  DUtriet— December  11,  1007.] 

MIRIAM  GARDNER  and  KATHERINB  GARDNER,  Ap- 
peUanta^  t.  SAN  GABRIEL  VALLEY  BANK,  Respond- 
ent 

Easxmxnt  Beseevxd  in  Deed — Gonstkuotion— Finding  Against 
Ownership — Qxtbstion  ov  Law— Review  upon  Appeal. — ^Where 
an  easement  if  reserved  in  a  deed,  and  the  nature  of  it,  whether  in 
gross  or  as  an  appurtenance  to  land,  is  to  be  determined  bj  the 
eonstruction  of  a  deed  set  forth  in  the  findings,  a  finding  against 
the  ownership  of  the  easement  bj  the  successors  in  interest  of  the 
grantor  is  not  a  finding  of  an  ultimate  fact,  to  be  reviewed  onlj  for 
insufficiencj  of  the  evidence,  but  is  of  a  conclusion  of  law,  and 
raises  a  question  of  law  as  to  the  proper  construction  of  the  deed, 
which  may  be  determined  from  the  judgment-roll  alone. 

Id. — Presumption  ov  Appuetenancb — ^Assignability. — ^An  easement 
reserved  in  a  deed  is  never  presumed  to  be  attached  to  the  person 
of  the  grantor,  when  it  can  be  fairly  construed  to  be  appurtenant 
to  some  other  estate.  The  reservation  is  to  be  interpreted  in  favor 
of  the  grantee,  and  the  easement  is  to  be  deemed  appurtenant, 
when  the  servitude  is  assignable  by  its  terms,  and  tends  to  increase 
the  value  of  the  estate  to  which  it  is  attached. 

Id. — ^Reservation  ov  AccaEss  to  Stairway — Future  Use  vob  Second 
Story. — The  present  reservation  of  access  to  a  stairway  to  the 
second  story  of  a  two-story  building  erected  on  the  land  granted, 
for  the  benefit  of  a  second  story  to  be  erected  in  future  on  th^ 
adjoining  one-story  building  of  the  grantor,  makes  it  no  less 
an  appurtenance,  because  not  actually  used  as  such  at  the  time 
of  the  conveyance. 

Id. — ^Effect  of  Mere  Nonuser. — The  mere  nonuser  of  an  easement  re- 
served in  a  deed  for  any  length  of  time  will  not  operate  to  impaif 
or  defeat  the  right. 

Id. — BRIGHT  OF  Grantees  to  Use  of  Stairway — Incidental  Bights. — 
The  right  to  the  future  use  of  the  easement  in  the  stairway,  as 
appurtenant  to  the  land  of  the  grantor,  who  reserves  it  as  a  servi- 
tude upon  the  land  of  defendant  bank,  appurtenant  to  his  land, 
passed  with  it  to  his  grantees,  by  his  conveyance  of  the  land  to 
them,  whieh  carries  with  it  such  other  incidental  rights  as  were 
necessary  to  the  full  enjoyment  of  the  servitude  in  defendant's 
stairway,  upon  the  addition  of  a  second  story  to  their  building. 

Id. — ^Effect  of  Custom  and  Usage — Barricade  not  Allowable. — 
Incidents  to  be  implied  from  custom  and  usage,  and  the  conditions 
forrounding  the  parties  to  the  contract  when  it  was  made,  are  to  be 
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considered  bj  the  court;  but  no  custom  or  usage  eonld  sustain  the 
erection  or  maintenance  of  a  barricade  or  interference  with  the 
free  and  convenient  use  of  the  stairway  bj  plaintiffs  and  their 
tenants  that  would  destroj  the  easement  itself, 
la— Bbasonabli  Pbotxction  or  Enteajyoi  to  Staibwat. — ^The  ques- 
tion of  what  is  a  reasonable  protection  of  the  entrance  to  the  stair- 
way is  matter  for  the  trial  court  to  consider  in  the  light  of  the 
•▼idence  introduced. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frank  F.  Oster,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  James,  Craig  &  Wood,  and  Volney  H.  Craig,  for 
Appellants. 

Wright,  Bell  &  Ward,  for  Respondent 

TAGQART,  J.— This  is  an  action  to  quiet  plaintiffs*  title 
to  an  easement,  and  to  restrain  defendant  from  interfering 
with  the  use  by  plaintiffs  and  their  tenants  of  a  stairway  in 
the  rear  of  defendant's  building,  and  the  maintenance  by  said 
tenants  of  their  professional  and  business  signs  in  the  passage- 
way and  entrance  to  said  stairway,  such  right  being  claimed 
under  an  easement  alleged  to  have  been  created  by  deed. 

Judgment  was  for  defendant  and  plaintiffs  appeal  from 
the  judgment 

From  the  findings  it  appears  that  during  the  year  1886 
one  Chas.  A.  Gardner,  who  was  the  owner  of  a  lot  numbered 
1  on  a  certain  subdivision  of  lands  situate  in  the  city  of  Pasa- 
dena (said  lot  being  located  at  the  southeast  comer  of  Colo- 
rado street  and  Fair  Oaks  avenue  of  that  city),  entered  into 
an  agreement  to  sell  to  Bates  and  Janes  the  north  seventy- 
five  feet  of  said  lot  Bates  and  Janes,  in  September,  1886, 
conveyed  to  defendant  their  interest  in  the  lot  acquired  un- 
der the  agreement.  On  April  9,  1887,  Gardner  made  a  con- 
veyance of  the  seventy-five  feet  to  defendant  by  a  deed,  a 
copy  of  which  is  attached  to  the  complaint  and  marked  '^  Ex- 
hibit A"  and  contains  the  following  reservation: 

''Reserving  the  following  specified  rights  in  the  granted 
premises  to  the  grantor,  his  heirs,  executors,  administrators 
and  assigns,  against  the  grantee,  its  successors  and  assigns: 
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''1.  Whereas,  the  said  grantee  has  erected  on  the  premises 
hereby  conveyed,  a  brick  building  with  a  stairway  four  feet 
and  six  inches  wide  at  the  south  end  thereof  (being  the  south 
end  of  the  premises  hereby  conveyed  and  facing  on  Fair 
Oaks  avenue),  it  is  agreed  and  understood  that  said  stairway 
shall  be  perpetually  maintained  as  shall  give  access  there- 
from to  the  second  floor  or  story  of  the  said  brick  building 
now  owned  by  the  party  of  the  first  part  and  said  first  party 
shall  have  the  right  to  use  said  stairway  wholly  at  the  cost 
of  the  grantee  for  erection  and  maintenance  thereof. 

''And  it  is  a  condition  of  this  conveyance  that  if  said  stair- 
way shall  cease  to  exist  and  shall  not  be  restored  immediately 
the  grantor  shall  be  entitled  to  build  and  maintain  in  the 
place  and  instead  thereof  a  stairway  of  equal  width  and  size, 
or  less  if  he  prefer,  for  his  exclusive  use  until  said  destroyed 
stairway  shall  be  restored  by  the  grantee  for  use  on  the  con- 
ditions now  existing  as  to  the  present  stairway. 

"2.  Provided,  further,  and  upon  condition  that  whenever 
said  brick  building  of  the  grantor  shall  be  built  so  as  to  have 
two  or  more  stories,  the  owner  thereof  shall  have  the  right  of 
support  therefrom  in  the  adjoining  wall  of  said  bank  build- 
ing, so  high  as  said  bank  building  wall  shall  have  been  erected, 
such  support  to  be  made  or  obtained  in  good  workmanlike 
manner  without  injury  to  the  building  used." 

Prior  to  the  date  of  that  deed,  and  while  holding  posses- 
sion under  the  agreement,  the  defendant  erected  upon  the 
said  north  seventy-five  feet  a  two-story  brick  building,  a  part 
of  the  first  fioor  of  which  waa  to  be  used  for  its  banking  busi- 
ness. At  the  south  end  of  and  within  said  building  a  stair- 
way leading  from  Fair  Oaks  avenue  to  the  second  fioor  of  the 
bank  building  was  constructed.  Before  making  the  deed  to 
the  defendant,  Gardner  had  built  the  one-story  building, 
mentioned  in  the  reservation  in  the  deed,  on  the  remaining 
portion  of  lot  1,  the  north  wall  of  which  building  joined  the 
south  wall  of  the  bank  building. 

On  September  27,  1894,  Gardner  and  his  wife  granted  and 
conveyed  to  Katherine  Gardner,  one  of  the  plaintiffs,  and 
Edith  M.  Gardner,  the  south  fifty  feet  of  lot  1  with  the  one- 
story  building  thereon,  and  on  April  1,  1904,  Edith  M.  Gard- 
ner granted  to  the  other  plaintiff,  Miriam  Gardner,  all  her 
rotate  in  said  south  fifty  feet  of  lot  1.    During  the  month  of 
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July,  1904,  plaintiffs  erected  a  second  story  on  their  said  one- 
story  building,  and  constmcted  thereon  five  offices  or  rooms 
for  rent  to  tenants,  and  caused  an  opening  to  be  cut  through 
the  south  wall  of  defendant's  building  to  serve  as  a  passage- 
way to  the  stairway  in  defendant's  building  and  since  the 
completion  of  plaintiffs'  second  story,  their  tenants  have  used 
defendant's  stairway  and  said  opening  as  a  way  to  and  from 
said  second  story  of  plaintiffs'  building.  Plaintiffs'  tenants 
placed  signs  in  defendant's  stairway,  indicating  their  offices 
and  business,  which  were  removed  by  defendant  because  the 
latter  claimed  that  neither  plaintiffs  nor  their  tenants  had 
any  right  to  the  use  of  said  stairway  for  any  purpose.  De- 
fendant also  placed  doors  at  the  entrance  of  said  stairway. 

The  court  further  finds:  ''That  defendant  has  not  at  all 
times,  up  to  the  twenty-first  day  of  July,  1904,  or  at  all 
(otherwise  than  as  expressed  in  said  deed  'Exhibit  A'},  ac- 
quiesced and  consented  to  the  use  by  plaintiffs  and  their 
tenants  of  all  the  rights,  privileges  and  easements  so  claimed 
by  plaintiffs,  or  any  of  them."  That  no  use  of  said  stairway 
was  made  by  plaintiffs  or  their  tenants  prior  to  the  erection 
of  their  said  second  story;  and  "That  the  plaintiffs  are  not 
and  have  not  been  since  the  deeds  of  conveyance  to  them  as 
aforesaid,  the  owneis  of  the  right,  privilege  or  easement  of 
using  said  entrance  to  defendant's  btfnk  building  and  said 
stairway  and  landing,  for  the  purpose  of  reaching  the  second 
story  of  plaintiffs'  said  building,  or  otherwise." 

Bespondent  contends  that  the  finding  that  plaintiffs  are 
not  the  owners  of  the  easement  is  of  an  ultimate  fact,  and 
cannot  be  modified  by  the  other  findings  which  are  charac- 
terized as  findings  of  probative  facts.  {Smith  v.  Acker,  52 
CaL  217;  Perry  v.  Quackenbush,  105  Cal.  299,  [38  Pac. 
740].) 

It  is  true  that  ownership  may  be  pleaded  and  found  as  an 
ultimate  fact,  but  it  is  equally  true  that  it  may  be  pleaded 
as  a  conclusion  of  law,  and  may  be  determined  by  the  court 
as  such  a  conclusion  and  not  a  fact.  {Levins  y.  Bovegno, 
71  CaL  273,  [12  Pac.  161].)  In  a  case  where  ownership  is 
purely  a  question  of  fact  it  can,  of  course,  be  considered  only 
upon  a  record  bringing  up  the  evidence  from  which  the  ulti- 
mate fact  was  deduced,  or  upon  a  judgment-roll  from  which 
it  appears  that  ownership  was  found  as  an  inference  of  fact 
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entirely  from  the  other  facts  found.  {Oeer  v.  Sibley,  83  Gal. 
4,  [23  Pac.  220].)  But  it  is  also  the  case  that,  if  the 
court  must  determine  the  ownership  by  the  construction  of 
a  writing  or  the  mere  application  of  the  proper  legal  prin- 
ciples to  the  facts  already  found  by  the  court,  it  is  a  ques- 
tion of  law  and  may  be  determined  from  the  judgment-roll 
alone.  {Savings  dk  Loan  8oe.  y.  Burnett,  106  Cal.  539,  [39 
Pac.  922].) 

Whether  a  finding  of  ownership  in  a  particular  case  be  the 
finding  of  an  ultimate  fact  or  of  a  conclusion  of  law,  then, 
must  depend  upon  the  issues  to  be  tried.  Plaintiffs  claim  a 
right  of  passage  over  defendant's  stairway  by  virtue  of  the 
reservation  in  ** Exhibit  A.'*  The  answer  admits  whatever 
right  was  created  in  Charles  A.  Gardner  by  that  instrument 
but  denies  that  that  deed  granted  to  Gardner,  his  heirs  and 
assigns,  the  rights  and  privileges  which  plaintiffs  claim  ex- 
ist thereunder,  or  that  plaintiffs  succeeded  to  such  rights. 
Defendant  also  pleads  an  extinguishment  by  nonuser  of  the 
servitude  imposed  upon  its  property  by  the  deed,  ''Exhibit 
A." 

Taking  all  the  findingi  together,  it  is  apparent  that  the 
question  of  ownership  in  this  case  was  determined  by  the 
trial  court  by  a  construction  of  the  deed,  and  upon  the  the- 
ory that  the  admitted  reservation  in  the  deed  created  an 
easement  in  gross  and  not  one  which  was  appurtenant  to 
the  fifty  feet  of  lot  1,  which  was  retained  by  Gardner  when 
he  conveyed  the  other  seventy-five  feet  to  the  defendant 
There  is  no  doubt,  then,  that  this  court  can  consider  the  ques- 
tions presented  on  this  appeal  and  determine  them  from  the 
record  presented. 

Examining  the  deed  of  April  9, 1887,  and  the  circumstances 
surrounding  its  execution,  it  is  clear  that  the  reservation 
therein  was  intended  to  be  for  the  benefit  of  the  south  fifty 
feet  of  lot  1.  No  reason  or  motive  for  the  reservation  of  a 
servitude  in  gross  is  apparent,  and  the  instrument  itself, 
by  its  very  terms,  contemplates  the  use  of  the  stairway  in 
connection  with  the  building  of  Gardner  (then  but  one 
story)  adjoining  defendant's  building  to  the  south.  The 
clause  in  the  instrument  reserving  the  right  to  support  from 
defendant's  south  wall  "whenever  said  brick  building  of  the 
grantor  shall  be  built  so  as  to  have  two  or  more  stories^'*  es- 
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tablishes  a  state  of  facts  which  render  inapplicable  the  au- 
thorities cited  by  respondent  to  support  the  position  that  an 
easement  does  not  pass  as  an  appurtenance  unless  it  was  actu- 
ally appurtenant  at  the  time  of  the  conveyance.  The  par- 
ties themselves  by  their  contract  have  declared  the  easement 
created  to  be  a  right  to  be  exercised  in  the  future,  though 
created  presently. 

An  easement  is  never  presumed  to  be  attached  to  the  per- 
son of  the  grantor,  when  it  can  fairly  be  construed  to  be  ap- 
purtenant to  some  other  estate.  (Hopper  v.  Barnes,  113  CaL 
639,  [45  Pac.  874].}  This  rule  is  strengthened  in  its  ap- 
plication to  this  case  by  the  statutory  provision  that  a  reser- 
vation in  a  grant  is  to  be  interpreted  in  favor  of  the  grantor 
(Civ.  Code,  sec.  1069;  Code  Civ.  Proc,  sec.  1864),  as  the 
appurtenant  servitude  is  assignable  and  tends  to  increase 
the  value  of  the  estate  to  which  attached. 

The  easement  having  been  acquired  by  deed,  no  length  of 
time  of  mere  nonuser  will  operate  to  impair  or  defeat  the 
right  (Washburn  on  Easements,  640.)  This  is  consonant 
with  the  rule  of  our  code  which  provides  for  the  extinguish- 
ment of  servitudes  by  'Misuse''  only  when  acquired  by  en- 
joyment. (Civ.  Code,  sees.  806,  811,  subd.  4;  Smith  v.  Worn, 
93  CaL  212,  [28  Pac.  944].)  The  right  to  use  the  stairway, 
being  appurtenant  to  the  south  fifty  feet  of  lot  1,  passed  to 
the  plaintiffs  with  the  conveyance  of  that  property  to  them. 
(Civ.  Code,  sec.  1104.)  It  carried  with  it  also  such  other 
and  incidental  rights  as  were  necessary  to  the  full  enjoyment 
of  the  servitude  imposed  upon  defendant's  building  by  the 
reservation  in  the  Gardner  deed.     (Civ.  Code,  sec.  1084.) 

As  the  case  must  go  back  for  retrial,  the  trial  court  must 
determine  from  the  evidence  before  it  what  incidents  were 
to  be  implied  from  custom,  usage  and  the  conditions  sur- 
rounding the  parties  to  the  contract  at  the  time  it  was  made. 
No  custom  or  usage,  however,  could  sustain  the  erection  or 
maintenance  of  a  door  at  the  entrance  to  the  stairway  which 
would  be  a  barricade  or  interfere  with  the  free  and  con- 
venient use  of  the  stairway  by  plaintiffs  and  their  tenants. 
[Teachout  v.  Capital  Lodge,  etc.,  128  Iowa,  380,  [104  N.  W. 
442].)  This  would  destroy  the  easement  itself.  The  ques- 
tion of  what  is  a  reasonable  protection  of  the  entrance  to  the 
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stairway  is  a  matter  for  the  trial  court  to  consider  in  the 
light  of  the  evidence  introduced. 
Judgment  reversed  and  cause  remanded  for  a  new  trial 

Allen,  P.  J.,  and  Shaw,  J.,  concurred, 

A  petition  for  a  rehearing  of  this  cause  was  denied  b}  the 
district  court  of  appeal  on  January  10,  1908. 


[Civ.   No.    400.    First    AppeDate   Digtriet.— December   12,    1907.J 

C.  B.  MYERS,  Respondent,  v.  SILAS  T.  KENYON  et  al., 

Appellants. 

QuncTiNO  TiTLi  TO  Almywat — ^Dedication  and  Use — Suppokp  Of 
Findings. — In  an  action  by  the  owner  of  a  lot  bordering  on  an 
aUeywaj  to  quiet  big  title  to  a  right  of  way  over  the  same  against 
a  successor  of  the  original  owner,  who  had  closed  up  the  game, 
it  is  held  that  findings  to  the  effect  that  the  land  was  dedicated 
as  an  alleyway  by  the  original  owner  in  1883,  and  that  ever 
since  plaintiff  has  openly,  notoriously,  continuously,  under  a  claim  of 
right  80  to  do,  and  adversely  used  the  strip  of  land  as  an  alley- 
way for  ingress  and  egress  to  and  from  the  lot  of  land  owned  by 
plaintiff,  are  fully  supported  by  the  evidence,  and  that  an  order 
denying  defendant's  motion  for  a  new  trial  should  be  affirmed. 

ID. — Sale  of  Lots  with  Alleyway  Privileges — Erection  of  Houses 
WITH  Bear  Gates  on  Aixbyway — ^Beferencb  to  Maps — Estoppel. 
Where  the  original  owner  of  the  block  subdivided  it  into  lots, 
on  which  he  built  houses  with  rear  gates  opening  on  an  alleyway 
eighteen  feet  wide,  and  sold  the  houses  and  lots  with  reference  to 
the  alleyway,  as  shown  to  purchasers  on  a  map  and  platted  in  a 
book  of  maps  kept  in  his  office,  and  at  all  times  thereafter  it  waa 
continuously  used  as  an  alleyway  for  ingress  and  egress  by  all  the 
residents  on  the  block,  the  owner  would  be  estopped  from  afterward 
asserting  title  to  the  alleyway  and  closing  it  up  as  a  right  of  way. 

Id. — Purchaser  Put  upon  Notice  Subject  to  Burden.— A  purchaser 
of  the  alleyway  from  the  original  owner  would  be  put  upon  notieo 
of  the  use  of  the  alleyway  by  all  the  residents  of  the  block,  and 
must  take  title  thereto  subject  to  the  burden  of  the  rights  of  way 
imposed  upon  it  by  the  former  owner. 

Id. — Evidence — Acts  and  Conduct  of  Original  Owner. — ^In  the  action 
to  quiet  title,  evidence  was  admissible  to  show  the  aets  and  con- 
duct of  the  original  owner  with  reference  to  buildings  upon  tb« 
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lots,  back  gates,  and  the  showing  of  the  maps  and  ths  statemsnts 
mads  bj  him  to  intending  pnrehasers. 

iBir— Book   of   Maps  in   Possession  or   Attobnxt   vob   Estatb   op 

FOBMKB  OWNSBr— DiLIVBBT  BT  WIDOW  NOT  PBIVILB6ED.^Where  ths 

book  of  maps  kept  by  ths  former  owner  was  delivered  to  ths  attor> 
nej  for  his  estate  hj  his  widow,  such  delivery  was  not  a  ''privi- 
leged eommnnieation,''  but  merelj  went  to  ths  identity  of  ths 
book;  and  it  was  not  error  to  receive  the  evidence  of  the  attor- 
ney to  identify  the  book  of  maps  on  which  ths  alleyway  was 
shown. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  denying  a  new  trial.  M.  C. 
SI0S8,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Stoney,  Rouleau  &  Stoney,  H.  B.  Montague,  and  A.  & 
Newburgh,  for  Appellants. 

Edward  F.  Treadwell,  for  Respondent 

COOPER,  P.  J.— This  action  was  brought  to  quiet  the  plain- 
tiff's  title  to  a  right  of  way  over  a  strip  of  land  eighteen  feet 
in  width,  the  fee  of  which  is  in  defendants.  Defendants 
deny  that  the  plaintiff  is  the  owner  of  the  right  of  way,  and 
ask  to  have  their  title  quieted  as  against  the  plaintiff.  Find- 
ings were  filed,  upon  which  judgment  was  entered  for  plain- 
tiff. This  appeal  is  from  an  order  denying  the  defendants' 
motion  for  a  new  trial. 

The  question  is  as  to  whether  or  not  the  plaintiff  is  the 
owner  of  the  alleged  right  of  way.  The  court  finds  in  effect 
that  the  defendants'  predecessors  and  grantors  dedicated  the 
said  strip  of  land  as  an  alle3rway  about  the  year  1883,  and 
that  ever  since  the  plaintiff  has  openly,  notoriously,  continu- 
ously and  peaceably,  under  a  claim  of  right  so  to  do,  and 
adversely,  used  said  strip  of  land  as  an  alleyway  for  ingress 
and  egress  to  and  from  the  lot  of  land  owned  by  plaintiff 
and  particularly  described  in  the  complaint. 

The  findings  are  fully  supported  by  the  evidence,  which 
we  do  not  deem  necessary  to  state  in  detail. 

Prior  to  the  year  1883,  one  Comerford  was  the  owner  of 
Homer's  Addition  Block  94,  in  the  city  and  county  of  San 
Francisco,  bounded  by  Duncan  and  Twenty-seventh,  Church 
I  CaL  App.^ 
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and  Sanchez  streets,  and  was  engaged  in  the  business  of  build- 
ing houses  and  selling  them.  He  subdivided  this  block  into 
lots  fronting  on  Duncan  and  Twenty-seventh  streets  one  hun- 
dred and  five  feet  deep,  which  left  a  strip  of  land  running 
through  the  block  from  Church  to  Sanchez  street  eighteen 
feet  wide,  cutting  the  block  in  the  center,  the  lots  on  the  north 
side  of  the  alley  fronting  on  Twenty-seventh  street,  and 
those  on  the  south  side  fronting  on  Duncan  street  Comer- 
ford  built  houses  on  the  block,  the  back  fences  of  the  lots 
being  on  the  line  of  the  alleyway,  with  gates  opening  there- 
on. Each  house  so  built  covered  the  entire  width  of  its  lot, 
and  had  a  back  gate  for  an  exit  into  the  alle3rway,  or  for 
an  entrance  from  the  alleyway.  Comerford  sold  the  lots 
with  reference  to  this  alleyway  after  he  had  so  laid  out  the 
lots  with  the  alleyway  eighteen  feet  wide,  and  stated  to 
purchasers  of  the  lots  that  the  allejrway  would  be  convenient 
for  the  owners.  When  plaintiff  purchased  his  lot  he  was 
shown  a  map  in  Comerford 's  oflBce,  on  which  the  alleyway 
was  laid  out  and  platted.  Comerford  had  a  book  in  which 
he  had  all  his  property  in  San  Francisco  platted,  and  in 
which  this  block  was  platted  with  the  alleyway  laid  out  and 
marked  ** Comerford  street.*'  The  alleyway,  after  being  so 
opened,  laid  out  and  platted,  was  at  all  times  used,  and 
has  up  to  the  present  time  been  used,  continuously  by  plain- 
tiff and  by  all  the  other  residents  of  the  block,  as  an  open 
alleyway,  without  let  or  hindrance,  and  with  no  objection 
from  Comerford  during  his  lifetime.  The  owner  of  the  block 
of  land  having  subdivided  it  into  fifty  lots,  leaving  an  alley- 
way through  the  center,  twenty-five  lots  on  each  side  of  it, 
and  having  sold  the  lots  with  reference  to  the  map  and  alley- 
way, and  received  the  money  therefor  from  the  purchasers 
of  the  lots,  would  be  estopped  from  afterward  asserting  title 
to  the  alleyway  and  closing  it  up  as  a  right  of  way.  Hav- 
ing left  it  open  and  upon  the  map  while  selling  the  lots,  and 
receiving  the  money,  he  must  continue  to  leave  it  open  after- 
ward. Common  honesty  would  require  of  such  owner  that 
he  should  not  deceive  or  mislead  any  purchaser  or  sell  him 
a  lot  under  false  pretenses.  If,  after  the  lots  were  sold, 
the  owner  could  change  his  mind  and  close  the  ends  of  the 
alley,  and  use  it  as  a  stock  corral,  the  owners  of  the  lots 
woi:dd  find  their  back  gates  opening  into  the  corraL    The  law 
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will  compel  the  owner  to  keep  the  alleyway  open  for  the  use 
of  the  owners  of  the  lots  in  such  case.  It  must  follow  that 
all  subsequent  purchasers  would  purchase  with  notice.  One 
cannot  purchase  the  land  covered  by  such  alleyway,  with  a 
line  of  houses  on  each  side  of  it,  and  gates  opening  into  it, 
it  being  in  continual  use  every  day,  without  opening  his  eyes 
and  looking.  In  such  case  he  cannot  claim  to  be  an  in- 
nocent purchaser.  He  would  get  the  title  in  fee  to  the  land, 
but  subject  to  the  burden  imposed  upon  it  by  the  former 
owner.  It  needs  no  citation  of  authorities  to  sustain  the 
principles  here  stated. 

The  defendants  claim  that  the  court  erred  in  the  admis- 
sion of  certain  evidence  referred  to  in  exceptions  2  to  9  in- 
clusive. The  evidence  related  to  the  acts  and  conduct  of 
Ciomerford,  in  1883,  with  reference  to  buildings  upon  the 
lots,  back  gates,  maps  and  statements  to  intending  purchasers. 
The  evidence  was  admissible,  and  went  to  the  very  essence  of 
the  plaintiff's  case. 

It  was  not  error  to  receive  the  evidence  of  the  witness 
Drum,  for  the  purpose  of  identifying  a  book  of  maps  in  his 
possession  as  attorney  for  the  estate  of  Comerford,  deceased. 
The  book  contained  the  map  of  the  block  on  which  the  alley- 
way was  marked  and  laid  out  by  Comerford  in  his  lifetime. 
The  fact  that  the  map  existed,  that  it  was  a  map  delivered 
to  the  witness  by  the  widow  of  the  deceased,  went  to  its 
identity,  and  the  ''delivery  of  the  map  was  not  a  privileged 
communication  from  client  to  attorney."  It  would  be  a 
strange  doctrine  that  a  client  could  deliver  a  map,  deed,  con- 
tract, or  other  document  into  the  hands  of  his  attorney,  and 
then  prevent  such  map  or  other  document  from  ever  being 
brought  to  light  or  produced,  for  the  reason  that  such  de- 
livery was  a  privileged  communication. 

No  other  question  is  raised  that  merits  discussion. 

The  order  is  affirmed. 

Kerrigan,  J.,  and  Hall,  J.,  concurred. 
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[GlT.  No.  888.    Fint  Appellate  Di8triet.^Dee«nber  18,  1807.] 

JOSEPH  HERZOO,  Administrator,  etc.,  Appellant,  ▼•  LIZ- 
ZIE  J.  HEMPHILL  et  aL,  Bespondenta. 


AonoN  roa  Dkath — ^Usa  or  Ubinal  am  Mna  LiciNSKa— Fall  to 
Death  Otb  Pasoipioa— iNsumciBNT  OoMPLAmr.— A  eomplaint 
by  an  adininiBtrator  in  an  aetion  for  death,  alleged  to  liave  been 
eaused  bj  negligence  of  defendants,  whieh  allegei  that  th^  were 
keeping  a  tamale-stand,  whieh  deceased  and  a  friend  were  patronis- 
ing, abont  10  o'clock  in  the  evening,  when  deeeased  started  with 
his  friend  to  show  him  the  waj  to  the  nrinal  in  the  basement  in 
the  rear,  and  on  his  waj,  hf  stepping  to  one  side,  fell  to  his  death 
over  an  unprotected  and  nnlighted  precipice,  of  the  existence  of 
which  defendants  knew,  and  deceased  did  not  know,  and  alleges 
that  patrons  were  allowed  to  use  the  urinal,  but  does  not  allege 
that  it  wss  designed  or  maintained  for  the  use  of  patrons  of  de- 
fendant's business,  or  that  it  wss  designed  for  use  or  used  as  part 
of  the  business  conducted  on  the  premises,  and  does  not  show  that 
deceased  entered  otherwise  than  as  a  mere  licensee  upon  the  part 
of  the  premises  where  the  accident  occurred,  does  not  state  a  cause 
of  action. 

la.^ — ^Limits  or  Liabiltft  or  Owneb  ob  Oocupamt— Inyitatiom — ^Lt- 
OENSB. — The  owner  or  occupant  of  a  building  who,  bj  invitation, 
express  or  implied,  induces  persons  to  come  upon  his  premiseB,  must 
use  ordinary  care  to  render  them  reasonably  safe;  but  he  assumes 
no  other  duty  to  one  who  enters  upon  a  part  of  the  premises  as 
a  mere  licensee,  except  that  while  on  the  premises  no  wanton  or 
willful  injury  shall  be  inflicted  upon  him. 

Id. — ^Assumption  or  Risks  bt  Licsnsee. — A  mere  licensee,  to  whom 
the  owner  or  occupant  owes  no  duty,  assumes  all  the  risks  attend- 
ing his  going  to  a  part  of  the  premises  to  which  he  is  not  invited, 
expressly  or  impliedly. 

Id. — ^Mbbb  Permission  ob  Habit. — The  mere  permission  or  habit  of 
the  owner  or  occupant  of  allowing  people  to  enter  and  use  a  cer- 
tain part  of  the  premises  not  designed  for  general  use  is  indicative 
of  a  license  merely,  and  not  of  an  invitation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Wm.  B.  Daingerfield,  and  James  A.  Ballentine,  for  Appel- 
lant 

Oarber,  Creswell  ft  Oarber,  and  Morrison  ft  Cope,  for  Re- 
spondents. 

KERRIGAN,  J.— This  is  an  action  for  damages  for  the 
death  of  plaintiff's  intestate  alleged  to  have  been  caused  by 
the  defendants'  negligence.  The  appeal  is  from  the  judg- 
ment entered  in  favor  of  the  defendants  upon  the  sustaining 
of  their  demurrer  to  the  complaint,  the  plaintiff  having  de- 
clined to  amend  it. 

The  complaint  in  substance  alleges  that  the  defendants 
were  in  possession  of  certain  premises  in  San  Francisco,  and 
had  the  sole  management  and  control  thereof,  including  a 
tamale-stand,  at  which  stand  tamales  were  sold  to  the  pub- 
lie.  That  Alfred  N.  Herzog,  the  deceased,  entered  the  prem- 
ises June  6,  1901,  at  about  10  o'clock  in  the  evening  to  pur- 
chase tamales,  and  that  he  was  accompanied  by  a  friend. 
Miller.  The  complaint  alleges  that  the  deceased  and  his 
friend  entered  said  premises  by  license  and  permission  of  the 
defendants;  that  while  there  Miller  expressed  the  desire  to 
visit  the  urinal  on  the  premises,  and  the  deceased  volunteered 
to  show  him  the  way  thereto,  deceased  knowing  its  location, 
and  Miller  never  having  visited  it.  That  prior  to  the  time 
of  this  accident  the  urinal  had  often  been  used  by  patrons 
of  the  premises  by  license  and  permission  of  the  defendants, 
and  its  location  was  shown  or  told  by  all  and  any  of  said 
defendants  to  any  of  said  customers  whenever  requested,  and 
said  patrons  and  their  friends  were  at  all  times  allowed  to 
and  did  use  the  same.  That  the  route  from  the  tamale- 
stand  to  the  urinal  was  through  a  door  adjoining  the  tamale- 
stand  into  an  open  room,  thence  across  said  room  to  a  stair 
landing,  wherefrom  two  sets  of  stairs  proceeded,  the  one  at 
the  left  upward  to  the  second  story,  the  one  at  the  right 
downward  to  the  basement  and  urinal.  That  within  two  feet 
of  said  door,  and  at  the  left  of  said  left-hand  stairway,  there 
was  a  "stair  landing,  recess  or  cul-de-sac,  about  two  feet 
square,  terminating  in  an  abrupt  precipice  or  death  trap, 
wholly  un fenced,  unprotected  and  unlighted. "  That  deceased 
went  with  his  friend  through  said  door,  into  said  room,  and 
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that  **said  stair  landing,  precipice,  death  trap  and  stairway '* 
were  not  sufficiently  lighted  to  enable  a  person  to  reach  the 
urinal  in  safety ;  and  on  visiting  the  urinal  he  would  be  likely 
to  step  off  said  precipice  and  fall  into  said  death  trap  and 
be  killed,  or  seriously  injured.  That  defendants  well  knew  of 
the  unprotected  and  unlighted  condition  of  said  death  trap, 
but  that  deceased  was  ignorant  thereof.  That  by  reason  of 
defendants'  failure  to  fence  and  guard  said  recess,  cul-de- 
sac  and  death  trap,  the  same  was  dangerous  to  all  persons  go- 
ing to  said  urinal  or  near  the  same.  That  the  deceased,  in 
guiding  Miller  to  said  urinal,  attempted  to  follow  said  route ; 
that  by  reason  of  the  defendants'  negligence  in  the  premises, 
deceased  fell  into  said  death  trap,  sustaining  injuries  from 
which  he  subsequently  died,  and  to  recover  damages  for  which 
this  action  is  commenced. 

The  complaint  was  demurred  to  upon  the  ground  that  it 
states  no  cause  of  action,  and  we  think  the  ruling  of  the 
trial  court  in  sustaining  the  demurrer  was  correct.  The  com- 
plaint does  not  show  that  the  deceased  was  more  than  a 
mere  licensee  as  to  the  portion  of  the  premises  where  the  ac- 
cident occurred.  It  is  a  well-settled  rule  of  law  that  the 
owner  or  occupier  of  lands  or  buildings  who,  by  invitation 
express  or  implied,  induces  persons  to  come  upon  his  prem- 
ises, is  under  a  duty  to  exercise  ordinary  care  to  render  the 
premises  reasonably  safe,  but  he  assumes  no  duty  to  one  who 
is  on  his  premises  by  permission  only  and  as  a  mere  licensee, 
except  that  while  on  the  premises  no  wanton  or  willful  in- 
jury shall  be  inflicted  upon  him.  {Means  v.  Southern  Cal. 
Ry,  Co,,  144  Cal.  473,  [77  Pac.  1001] ;  Schmidt  v.  Bauer,  80 
Cal.  565,  [22  Pac.  256].)  In  the  latter  case,  which  in  many 
respects  is  similar  to  the  one  at  bar,  the  defendant  kept  a 
saloon,  and  a  customer,  who  had  purchased  beer,  inquired 
the  way  to  the  urinal,  apparently  ignorant  of  the  location 
thereof.  The  defendant  pointed  the  way.  In  the  direction 
indicated  there  was  a  stairway  leading  to  the  urinal,  and 
also  a  door  leading  upon  a  porch,  from  which  the  stairway 
led  into  the  back  yard.  This  latter  route  the  plaintiff  fol- 
lowed, and,  when  returning  to  the  saloon,  instead  of  coming 
back  through  the  door  by  which  he  had  passed  out,  he  passed 
into  the  other,  leading  into  the  private  portion  of  the  house, 
where  the  floor  had  been  taken  up,  leaving  an  open  space, 
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into  which  he  fell  and  was  injured.  It  was  held  that  the 
obligation  of  the  owner  of  the  premises  was  to  keep  the  access 
or  passageway  thereto  in  such  condition  as  to  avoid  injury 
to  persons  who  have  been  ''induced  by  the  invitation  or  al- 
lurement of  the  owner,  express  or  implied,  to  enter  therein." 
We  quote  from  this  case:  "The  keeper  of  a  public  place  of 
business  is  bound  to  keep  his  premises  and  the  passageways 
to  and  from  it  in  safe  condition,  and  use  ordinary  care  to 
avoid  accidents  or  injury  to  those  properly  entering  upon 
his  premises  on  business.  But  this  rule  applies  only  to  such 
parts  of  the  building  as  are  a  part  of  or  used  to  gain  access 
to,  or  constitute  a  passageway  to  and  from  the  business  por- 
tion of  the  building,  and  not  to  such  parts  of  the  building  as 
are  used  for  the  private  purposes  of  the  owner  unless  the 
party  injured  has  been  induced  by  the  invitation  or  allure- 
ment of  the  owner,  express  or  implied,  to  enter  therein.  .  .  . 
Conceding  that  the  respondent  was  not  wrongfully  in  the 
place  where  the  accident  occurred,  and  giving  the  most  liberal 
construction  to  the  evidence,  he  was  there  by  the  mere  li- 
cense of  the  appellant,  and  for  that  reason  the  appellant 
owed  him  no  duty,  and  he  went  there  subject  to  all  the  risks 
attending  his  going." 

There  is  no  doubt  that  an  invitation  may  be  manifested  by 
the  arrangement  of  the  premises,  or  by  the  conduct  of  the 
owner.  (Sweeny  v.  Old  Colony  <fe  Newport  By.  Co.,  10  Al- 
len, 373,  [87  Am.  Dec.  644] ;  Redigan  v.  Boston  <fe  Maine 
B.  B.,  155  Mass.  44,  [31  Am.  St.  Rep.  520,  28  N.  E.  1133] ; 
Booney  v.  Woolworth,  74  Conn.  720,  [52  Atl.  411] ;  Ivay  v. 
Hedges,  L.  R.  9  Q.  B.  Div.  80;  Benson  v.  Baltimore  Trac- 
tion Co,,  77  Md.  535,  [39  Am.  St.  Rep.  436,  26  AtL  973] ; 
Phillips  V.  Library  Co,,  55  N.  J.  L.  307,  [27  Atl.  478].) 

Mere  permission,  or  a  habit,  however,  of  an  owner  of  al- 
lowing people  to  enter  and  use  a  certain  portion  of  his  prem- 
ises is  indicative  of  a  license  merely,  and  not  of  an  invita- 
tion. (Bedigan  v.  Boston  etc.  B.  B.  Co.,  155  Mass.  44,  [31 
Am.  St.  Rep.  520,  28  N.  E.  1133] ;  Phillips  v.  Library  Co., 
55  N.  J.  L.  307,  [27  Atl.  478] ;  Booney  v.  Woolworth,  74 
Conn.  720,  [52  Atl.  411].)  In  the  last  case  the  plaintiff 
had  been  in  the  defendant's  store  as  a  customer.  After 
making  a  purchase  she  left  the  store  by  a  rear  door,  and  was 
injured  by  falling  into  an  unguarded  excavation  on  defend* 
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ant's  premises  in  a  dark  alley  just  outside  the  door.  The 
plaintiff  had  frequently  used  the  rear  door,  under  express 
permission  from  one  of  the  clerks,  and  it  was  customary  for 
people  other  than  those  connected  with  the  store  to  use  this 
entrance.  The  court  held  that  the  arrangement  of  the  store 
was  such  as  to  indicate  that  the  rear  entrance  was  intended 
for  use  by  expressmen  and  delivery  men,  and  not  for  the  use 
of  customers;  and  that  therefore,  in  spite  of  the  fact  that  it 
was  actually  used  by  people  other  than  expressmen  and  de- 
livery men,  when  it  suited  their  convenience,  the  plaintiff 
should  be  treated  as  having  used  the  door  merely  as  a  li- 
censee and  not  upon  an  implied  invitation. 

There  is  no  allegation  that  the  urinal  was  designed  or 
maintained  for  the  use  of  patrons  of  the  store;  nor  any  al- 
legation that  it  was  designed  for  use  or  used  as  a  part  of  the 
business  conducted  on  the  premises. 

From  what  has  been  said  it  follows  that  the  judgment 
should  be  affirmed.    It  is  so  ordered. 

Hally  J.,  and  Cooper,  P.  J.,  concurred. 


[Crixn.   No.   55.    Third   Appellate   District.— December   13,    1907.] 

THE  PEOPLE,  Respondent,  v.  HARRY  MALTAIS,  Ap- 

pellant 

Ceiminal  Law— Grand  Larceny — Support  of  Verdict. — Held,  upon 
review  of  the  evidence  supporting  a  verdict  of  guiltj  of  grand 
larceny  against  the  appeUant,  that  though  the  evidence  is  chiefly 
circumstantial,  and  not  strongly  inculpatory,  it  cannot  be  said 
that  it  was  wholly  insufficient  to  justify  the  verdict  of  guilty. 

Id. — Evidence — Objection  to  Question  not  Answered— Harmless 
BuuNQ. — The  overruling  of  an  objection  to  a  question  asked  by 
the  defendant's  counsel  of  a  witness  for  the  prosecution  on  cross- 
examination  is  harmless,  if  the  question  was  not  answered. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sis- 
kiyou County,  and  from  an  order  denying  a  new  triaL  J*  S. 
Beard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 
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B.  K  Collier,  for  Appellant 
U.  S.  Webb,  Attorney  General,  for  Respondent 

CHIPMAN,  P.  J. — ^Defendant  was  accused  by  information 
of  having,  on  January  5,  1907,  at  the  county  of  Siskiyou, 
unlawfully  and  feloniously  stolen  $80,  lawful  money  of  the 
United  States,  then  and  there  the  personal  property  of  one 
J.  Root,  contrary,  etc.  He  was  found  guilty  of  grand  lar- 
ceny and  sentenced  to  four  years'  imprisonment  in  the  state 
prison  at  San  Quentin. 

Defendant  appeals  from  the  judgment  and  from  the  order 
denying  his  motion  for  a  new  trial.  He  urges  as  grounds 
of  appeal:  1.  That  the  evidence  is  insuflBcient,  generally,  to 
sustain  the  verdict;  2.  That  the  evidence  is  insufficient  par- 
ticularly, because  the  venue  was  not  proven ;  3.  That  the  court 
erred  in  overruling  the  objection  made  to  a  certain  question 
asked  by  the  prosecution  of  witness  Ladue  on  cross-examina- 
tion. 

There  is  evidence  tending  to  establish  the  following  facts: 
Root,  the  complaining  witness,  came  to  the  town  of  Duns- 
muir  from  a  lumber  camp  where  he  had  been  working,  about 
midnight,  or  later,  of  January  4,  1905 ;  he  had  come  by  way 
of  Castella,  where  he  had  been  drinking  intoxicants  to  some 
extent.  Arriving  at  Dunsmuir  he  went  to  the  Palm  saloon, 
which  was  a  rooming-house  as  well  as  a  saloon,  and  resumed 
his  drinking  and  remained  there  at  times  most  of  the  night. 
He  went  across  the  street  during  the  night  to  the  Weed 
restaurant  and  had  supper  and  there  met  defendant,  whom 
he  had  not  before  known  or  seen.  He  returned  to  the  Palm 
saloon  and  defendant  followed  him.  Root  treated  defend- 
ant and  others  several  times  and  finally  toward  the  morn- 
ing of  January  5th  asked  for  a  room.  He  brought  with  him 
something  over  $100  in  twenty-dollar  gold  pieces  and  some 
silver.  When  treating  in  the  saloon  he  displayed  his  purse 
and  its  contents  in  a  way  to  apprise  defendant  of  what  money 
he  had.  When  he  asked  for  a  room  defendant  offered  to 
show  him  to  it  and  did  so,  taking  the  key  and  unlocking  the 
door.  As  Root  was  about  starting  to  his  room  he  again 
made  known  his  possession  of  the  money  in  the  hearing  of 
defendant     On  reaching  the  room  defendant  returned  to 


Digitized  by  VjOOQ IC 


122  People  v.  MALTAia  [7  Cal.  App. 

the  saloon  and  got  a  couple  of  drinks  and  took  them  to  the 
room,  where  he  and  Root  drank  them.  Boot  had  meanwhile 
undressed  and  got  in  bed,  placing  his  trousers  under  the 
pillow,  leaving  their  legs  hanging  out.  After  drinking  de- 
fendant left  the  room  and  Boot  went  to  sleep,  not  locking 
the  door.  He  arose  about  11  o'clock  of  that  forenoon  and 
went  down  to  the  saloon,  called  for  a  drink  and  upon  (ret- 
ting his  purse  discovered  that  all  the  twenty-dollar  gold 
pieces  were  gone.  He  found  in  his  coat  pocket  a  ten-dollar 
bill  which  had  been  given  him  in  part  as  change  for  a 
twenty-dollar  gold  piece  during  his  drinking  carousal  and 
some  small  silver.  There  was  evidence  that  he  had  at  least 
four  twenty-dollar  pieces  when  he  went  to  bed.  Some  time 
near  noon  on  January  5th  defendant  deposited  in  the  Duns- 
muir  State  Bank  four  twenty-dollar  gold  pieces  and  it  was 
the  only  time  he  had  ever  deposited  any  money  there  or 
transacted  any  business  with  the  bank.  At  the  time  he 
remarked  to  the  cashier,  **You  won't  say  anything  about  this 
on  the  outside,  will  yoxxV*  There  was  evidence  that  defend- 
ant was  working  in  the  Weed  restaurant  at  $1.25  per  day  and 
board,  and  that  he  had  been  seen  previously  by  persons  who 
knew  him  and  that  he  appeared  to  have  no  money  except 
some  small  change.  He  cashed  his  certificate  of  deposit  at 
the  Weed  Hotel  on  January  7th.  Mr.  Weed  testified  that  he 
had  known  defendant  as  Moltin  and  he  had  so  signed  his 
name,  and  Weed  called  his  attention  to  the  name  in  the  certi- 
ficate as  Maltais,  to  which  defendant  replied  that  it  was  a 
mistake  though  he  had  so  signed  his  name  at  the  bank.  When 
Boot  started  to  go  to  his  room  defendant  said  he  knew  about 
the  rooms  and  would  show  him  where  to  go,  and  there  was 
evidence  tending  to  show  that  defendant  had  never  roomed 
there. 

Defendant  introduced  some  testimony  tending  to  show  that 
about  Christmas  he  had  one  or  two  twenty-dollar  pieces,  part 
of  which  he  spent  in  saloons  about  that  time,  and  that  on 
December  31st,  defendant  had  drawn  a  chance  at  a  rafl9e 
calling  for  $1.25,  but  he  ''said  he  didn't  have  the  money; 
said  he  would  pay  for  it  that  evening.  He  was  working  at 
the  Weed  lunch  counter  then.  He  came  back  that  evening 
and  paid  it" 
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Defendant  testified  that  when  he  came  to  Dunsmuir  he 
had  about  $100,  part  of  which  he  spent  at  saloons,  bnt  that 
the  money  deposited  hy  him  was  his  own  which  he  had 
brought  with  him  to  that  town.  He  explained  that  he  de- 
posited the  money  ''so  as  not  to  gamble  it  away.**  He  ex- 
plained that  he  told  the  cashier  not  to  mention  the  deposit 
because  ** parties  would  borrow  it"  if  they  knew  he  had  it. 
He  also  testified:  ''I  never  before  that  time  made  a  deposit 
of  money  in  Dunsmuir;  I  never  had  enough  at  a  time  when 
I  was  there  before  to  make  a  deposit.**  He  had  arrived  at 
Dunsmuir  with  this  and  other  money,  amounting  to  over 
$100,  according  to  his  testimony,  on  December  22dy  but  he 
did  not  explain  why  he  had  not  deposited  the  money  before 
the  morning  of  January  5th. 

It  is  not  necessary  to  further  notice  the  testimony.  It  is 
chiefly  circumstantial  and  not  strongly  inculpatory,  but  we 
cannot  say  that  it  was  wholly  insufficient  to  justify  the  ver- 
dict of  guilty.  (People  v.  Wong  Chong  8my,  110  CaL  117, 
[42  Pac.  420].) 

The  venue  was  distinctly  proved.  The  testimony  upon  the 
point  was  doubtless  overlooked  by  defendant's  attorney  in 
preparing  his  brief. 

A  witness  had  testified  to  defendant's  having  two  twenty- 
dollar  gold  pieces  when  he  came  into  witness'  saloon;  that 
he  had  spent  five  or  six  dollars  there  at  that  time.  On 
cross-examination  he  was  asked:  ''And  he  may  have  spent 
that  much  or  more  in  every  saloon  in  town  that  day,  so  far 
as  you  knowT"  The  record  shows  that  while  the  court  over- 
ruled defendant's  objection  to  the  question,  the  witness  made 
no  answer. 

The  judgment  and  order  are  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 
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[GiT.   No.   417.    Third   Appellato   Distriet^DeeemlMr   14,   1907.] 
M.  G.  BRAT,  Appellant,  v.  D.  S.  COHN,  Respondent 

Pbinoipal  and  Subitt — Patmsnt  or  Notb  bt  Subxtt— Extinottzsh- 
MXNT — Assumpsit — Stattttb  or  Limitations. — The  payment  of  a 
note  bj  a  suretj  eztinguiBhei  th«  obligation  of  the  principal  thereon; 
and  the  onlj  remedy  of  the  surety  is  an  action  of  assumptii,  based 
upon  the  implied  obligation  of  the  principal  for  money  expended 
for  his  benefit.  Such  action  is  barred  by  the  lapse  of  two  years 
from  the  payment  of  the  money. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County.    M.  L.  Short,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

R.  H.  Countryman,  for  Appellant 

Charles  W.  Slack,  and  T.  M.  McNamara,  for  Respondent 

HART,  J. — A  demurrer  to  the  complaint  upon  the  ground 
that  this  action  was  barred  by  the  provisions  of  section  339, 
subdivision  1  thereof,  of  the  Code  of  Civil  Procedure,  was 
sustained,  without  leave  to  amend,  and  thereafter  judgment 
entered  in  favor  of  respondent.  From  said  judgment  this 
appeal  is  taken. 

On  the  thirtieth  day  of  January,  1899,  the  respondent,  Cohn, 
executed  and  delivered  to  the  Bank  of  British  Columbia,  at 
the  city  of  San  Francisco,  his  promissory  note  for  the  sum 
of  $3,000,  with  interest  at  the  rate  of  seven  per  cent  per 
annum,  said  note  being  payable  one  day  after  date.  At  the 
request  of  Cohn  and  for  the  purpose  of  enabling  him  to  se- 
cure said  money,  and  "as  part  of  the  same  transaction,"  one 
Moses  Samuel,  in  writing,  promised  and  agreed  with  said 
Bank  of  British  Columbia,  "that  if  said  defendant  did  not 
pay  said  promissory  note,  he  (said  Samuel)  would  pay  the 
same."  On  or  about  the  thirtieth  day  of  January,  1899, 
Cohn  departed  from  the  state  of  California,  and  did  not  re- 
turn until  about  the  twenty-third  day  of  July,  1901,  and  de- 
fendanti  during  the  period  between  the  said  thirtieth  da^  of 
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January,  1899,  and  the  said  twenty-third  day  of  July,  1901, 
was  absent  from  the  state.  Shortly  after  Cohn's  departure 
from  the  state,  the  Bank  of  British  Columbia  made  a  de- 
mand on  Samuel  for  payment  of  accrued  interest  upon  the 
note,  which  interest  was  paid  by  him,  and  the  said  Samuel 
continued,  upon  the  demand  of  said  bank,  to  pay  the  inter- 
est accruing  from  time  to  time  on  said  note  until  the  seventh 
day  of  August,  1900,  when,  written  demand  having  previ- 
ously been  made  upon  him  by  the  bank  for  its  payment, 
Samuel  paid  the  principal  and  the  unpaid  interest  upon  said 
note.  Thereupon,  the  complaint  alleges,  the  bank  surren- 
dered and  delivered  said  note  to  said  Moses  Samuel.  There- 
after Samuel  assigned  the  note  to  the  plaintiff,  who  filed  his 
complaint,  declaring  upon  said  note,  on  the  fifteenth  day 
of  June,  1905,  a  little  less  than  four  years  after  the  return 
of  the  defendant  to  the  state. 

The  contention  of  the  appellant  is  that  the  payment  by  his 
assignor  of  the  note  and  the  surrender  and  delivery  to  him 
of  the  same  by  the  bank  amounted  to  an  assignment  thereof, 
and  that,  therefore,  he  was  subrogated  to  all  the  rights  ex- 
ercisable by  the  original  payee  thereunder.  Upon  this  as- 
sumption (and  if  well  founded  his  contention  would  be 
true),  he  claims  that  he  was  entitled  to  institute  suit  for  re- 
covery upon  the  note  at  any  time  within  four  years  from  the 
date  of  the  return  of  the  defendant  to  this  state.  In  support 
of  this  position,  appellant  relies  upon  section  2848  of  the 
Civil  Code,  and  insists  that  section  1473  of  said  code  has  no 
application  to  sureties. 

The  respondent,  on  the  other  hand,  maintains  that  sec- 
tion 1473  of  the  Civil  Code  does  govern  the  rights  of  sure- 
ties in  a  case  like  the  present  one,  and  that,  consequently, 
the  payment  of  the  note  by  Samuel,  who  was  a  surety,  ex- 
tinguished its  obligation,  and  that  his  only  remedy  against 
the  principal  obligor  was  by  an  action  upon  an  implied  ob- 
ligation— that  is,  in  assumpsit  for  money  expended  for  and 
in  behalf  of  the  defendant.  The  question  presented  by  the 
demurrer  is  no  longer  an  open  one  in  this  state.  Section 
2848  of  the  Civil  Code  provides  that  a  surety,  upon  satisfy- 
ing the  obligation  of  the  principal,  is  entitled  to  enforce 
every  remedy  which  the  creditor  then  has  against  the  prin- 
cipal to  the  extent  of  reimbursing  what  he  has  expended. 
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and  section  2849  of  the  some  code  declares  that  a  ''surety  is 
entitled  to  the  benefit  of  every  security  for  the  performance 
of  the  principal  obligation  held  by  the  creditor,  or  by  a  co- 
surety at  the  time  of  entering  into  the  contract  of  suretyship, 
or  acquired  by  him  afterward/'  etc.  Those  sections  are  con- 
strued by  the  appellant  as  having  the  effect  of  perpetuating 
the  life  of  the  obligation  after  the  debt  has  been  paid,  and 
passes  for  enforcement  to  the  surety,  who  has  made  payment. 
But  our  appellate  courts  have,  in  some  comparatively  late 
cases,  given  those  sections  an  interpretation  which  does  not 
harmonize  with  the  views  of  the  appellant.  {Yule  v.  Bishop, 
133  Cal.  578,  [65  Pac.  1094].)  In  that  case,  in  which  the 
point  under  discussion  is  elaborately  and  exhaustively  con- 
sidered, it  is  said:  "In  this  state,  as  early  as  1862,  in  the  case 
of  Chipman  v.  Morrill,  20  Cal.  130,  it  was  decided,  in  effect, 
that  by  the  surety's  payment  the  principal  obligation  was 
extinguished,  and  that  the  action  of  the  surety  was  upon  the 
assumpsit  which  the  law  implies  where  a  surety  is  compelled 
to  advance  money  for  his  principal  That  there  might  be  no 
room  for  controversy,  with  the  enactment  of  the  code  the 
question  was  laid  at  rest  in  this  state  by  the  declaration  that 
the  full  performance  of  the  obligation  by  any  person  on 
behalf  of  the  principal  with  his  assent,  if  accepted  by  the 
creditor,  extinguishes  the  obligation."  (Citing  Civ.  Code, 
sec  1473.) 

The  more  recent  case  of  Crystal  v.  Hutton,  1  Cal.  App. 
251,  [81  Pac.  1115],  reaflSrms  the  rule  as  declared  in  TuU 
V.  Bishop,  133  Cal.  578,  [65  Pac.  1094],  and  cites  a  large 
number  of  California  cases  to  the  same  effect.  In  that  case 
the  appellate  court,  speaking  through  Presiding  Justice  Chip- 
man,  sajrs:  "However  the  question  may  be  regarded  else- 
where, we  think  the  rule  firmly  settled  in  this  state  that  pay- 
ment by  the  surety  of  the  obligation  evidenced  by  a  prom- 
issory note  under  the  circumstances  shown  in  the  complaint 
extinguishes  the  obligation,  and  that  the  remedy  given  the 
surety  in  such  case  is  upon  the  implied  obligation  of  the 
principal  debtor  to  reimburse  the  surety  'what  he  has  ex- 
pended.' " 

The  remedy  of  the  plaintiff  being,  therefore,  upon  the  im- 
plied  obligation,  it  was  his  duty,  in  order  to  have  preserved 
his  right  of  action,  to  have  brought  his  suit  within  two  yean 
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from  the  date  of  the  return  of  the  defendant  to  the  state. 
Having  failed  to  do  this,  the  demurrer  was  properly  sus- 
tained upon  the  ground  that  his  right  of  action  was  barred. 
The  judgment  is  afSrmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Crin.  No.  111.    Firtt  Appellata  District.— December  16,  1907.] 

THE  PEOPLE,  Respondent,  v.  THOMAS  JOHNSON,  Ap- 

pellant 

Criminal  Law — Foroeet  of  REcnPT— STrmciENcr  of  Imtormation.— 
Beceipte  being  mentioned  in  the  statute  in  the  list  of  instruments 
that  maj  be  the  subject  of  forgery,  an  information  charging  the 
defendant,  Thomas  Johnson,  with  forging  a  receipt  of  one  "Fran- 
eis  A.,"  who,  for  the  purpose  of  determining  the  sufficienej  of  the 
information,  must  be  assumed  to  be  a  different  person  from  the 
defendant,  with  intent  to  defraud  the  United  Railroads,  is  suffi- 
cient if  the  instrument  appears  upon  its  face  to  be  one  that 
might  defraud  that  corporation,  and  the  information  need  not 
aver  how  the  fraud  could  be  or  was  effected. 

In. — Verdict  Against  Evidencx — Identity  of  Person — Change  nt 
Amount  of  Receipt. — ^Where  the  evidence  shows  that  Thomas  John- 
son and  Francis  A.  are  one  and  the  same  person,  and  when  he 
signed  the  receipt  Francis  A.  he  signed  it  as  his  own  name, 
under  which  he  was  known  and  working  for  the  United  Railroads, 
and  that  the  onlj  change  was  in  the  amount  of  the  receipt,  a 
verdict  of  guiltj  of  forgerj  was  against  the  evidence. 

Id. — METHODS  Of  COMPANY — ORDER  FOR  MONEY  NOT  ALLEGED— YAriANGI. 

If,  under  the  methods  employed  bj  the  company  for  payment  of 
its  laborers,  the  receipt  to  be  signed  was  in  the  nature  of  an  order 
for  the  payment  of  money,  where  the  instrument  alleged  to  be  forged 
was  a  mere  receipt,  and  appeared  on  its  face  to  be  such  as  signed 
by  the  defendant,  and  it  is  not  alleged  to  be  an  order  or  request 
for  the  payment  of  money,  evidence  tending  to  show  the  forgery 
of  the  instrument  as  an  order  for  the  payment  of  money  shows  an 
entirely  different  offense  from  that  charged,  and  where  the  variance 
was  continuously  objected  to,  the  verdict  cannot  be  supported  on 
that  ground. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  order  deny- 
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ing  a  motion  in  arrest  of  judgment  and  denying  a  new  triaL 
Carroll  Cook,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court 

Brennan  &  Lane,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  for  Respondent 

HALL,  J. — Defendant  was  convicted  of  the  crime  of  forg- 
ery, and  appealed  to  this  court  from  the  judgment,  the  or- 
der denying  his  motion  in  arrest  of  judgment,  and  the  or- 
der denying  his  motion  for  a  new  trial. 

No  demurrer  was  filed  to  the  information,  but  defendant, 
on  his  motion  for  an  arrest  of  judgment,  attacked,  and  now 
attacks,  the  information  upon  the  ground  that  the  facts 
stated  do  not  constitute  a  public  offense.  (Pen.  Code,  sec. 
1012.) 

The  information  charges  that  the  defendant,  Thomas  John- 
son, did  willfully,  unlawfully,  feloniously,  falsely,  fraudu- 
lently, and  with  intent  to  prejudice,  damage  and  defraud  the 
United  Railroads  of  San  Francisco,  a  corporation,  make,  al- 
ter, forge  and  counterfeit  a  certain  instrument  in  writing  in 
the  words  and  figures  following,  to  wit: 

*'Date 190 Page  0330,  No.  4517. 

*'Name,  Francis  A. 
"Received  of  the  United  Railroads  of  San  Francisco,  $11.25 

in  full  for  services  to  Jan.  12,  1907. 

"Francis  A., 
"signature.'* 

— and  further  charges  in  the  usual  form  that  he  then  and 
there  uttered  the  same  to  one  Ivor  Jones,  then  and  there  the 
assistant  treasurer  of  said  United  Railroads  of  San  Francisco, 
with  intent  to  defraud  said  United  Railroads,  knowing  the 
same  to  be  altered,  forged  and  counterfeit. 

The  point  urged  against  the  information  is  that  it  does  not 
appear  that  the  United  Railroads  could  have  been  injured 
by  the  instrument  set  forth,  it  being  upon  its  face  a  receipt, 
evidencing  payment  of  money  by  the  United  Railroads  to 
the  signer  of  the  receipt 
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Where  it  does  not  appear  from  the  face  of  the  instrument 
that  the  instrument  forged  could  work  an  injury  to  the  per- 
son alleged  to  have  been  intended  to  be  defrauded,  extrinsic 
facts  must  be  alleged  sufficient  to  show  that  such  party  could 
have  been  defrauded  thereby.  On  the  contrary,  if  the  in- 
strument appears  on  its  face  to  be  one  prohibited  to  be  forged 
by  the  statute,  and  appears  on  its  face  to  be  one  that  may 
work  a  fraud  on  the  person  intended  to  be  defrauded,  it  is 
not  necessary  to  allege  how  such  person  could  be  defrauded. 

''The  instrument  being  set  out,  and  purporting  on  its  face 
to  be  the  thing  prohibited  to  be  forged  •  •  .  there  is  no  need 
of  further  allegations  to  show  how  it  was  the  thing,  or  how 
it  could  be  used  as  an  instrument  of  fraud,  or  that  it  was 
so  used  in  fact.*'  {Commonwealth  v.  White,  145  Mass.  392, 
[14  N.  E.  611].)  It  is  sufficient  that  the  forged  instrument 
might  be  used  to  perpetrate  a  fraud,  and  it  is  not  necessary 
to  set  out  in  detail  how  the  fraud  could  be  effected.  {Com- 
mantvealth  v.  Costello,  120  Mass,  358;  Travis  v.  State,  83 
Qa.  372,  [9  S.  E.  1063] ;  People  v.  Van  Alstine,  57  Mich.  74, 
[23  N.  W.  594] ;  People  ▼.  Ah  Woo,  28  Cal.  212;  Ex  parte 
Finley,  66  Cal.  262,  [5  Pac.  222] ;  People  v.  Bihhy,  91  Cal. 
470,  [27  Pac.  781] ;  People  v.  McGlade,  139  Cal.  66,  [72 
Pac.  600] ;  West  v.  State,  22  N.  J.  L.  212;  SneU  v.  Stat^, 
2  Humph,  (Tenn.)  347.) 

In  People  v.  Munroe,  100  Cal.  664,  [38  Am.  St.  Rep.  323. 
35  Pac.  326],  it  is  said  that  the  essential  ingredients  of  forg- 
ery are  "(1)  A  false  making  of  some  instrument;  (2)  a 
fraudulent  intent;  (3)  if  genuine,  the  writing  might  injure 
another.*'  The  court  further  said  that  "The  third  element 
stated  is  expressly  recognized  by  this  court  to  be  the  true 
test  as  to  the  nature  of  the  writing."  (Citing  People  v. 
Frank,  28  Cal.  514;  People  v.  Tomlinson,  35  Cal.  506;  Ex 
parte  Finley,  66  Cal.  263,  [5  Pac.  222].) 

Turning  now  to  the  instrument  set  forth  in  the  indictment, 
and  alleged  to  have  been  forged  by  defendant  Johnson  with 
intent  to  defraud  the  United  Railroads,  it  purports  on  its 
face  to  be  a  receipt  of  one  Francis  A.,  who,  for  the  purpose 
of  determining  the  sufficiency  of  the  information,  must  be 
assumed  to  be  a  different  person  from  the  defendant.  Re- 
ceipts are  in  terms  mentioned  in  the  statute  in  the  list  of 
instruments  that  may  be  the  subject  of  forgery.  (Pen.  Code, 
T  CaL  App.-# 
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sec.  470.)  If  the  defendant  forged  this  receipt,  and  then 
presented  it  to  the  United  Railroads  as  the  genuine  receipt 
of  Francis  A.,  and  thereby  procured  any  money  from  said 
United  Railroads  that  it  may  have  owed  Francis  A.,  it  is 
perfectly  clear  that  the  corporation  would  have  been  de- 
frauded thereby.  Or  again,  if  Johnson  were  a  disbursing 
officer  of  such  corporation,  and  forged  said  receipt,  and  gave 
it  to  the  corporation  as  a  voucher  for  money  falsely  claimed 
to  have  been  paid  out  by  him  for  said  corporation  to  Fran- 
cis A.  the  corporation  could  and  would  have  been  prejudiced 
and  defrauded  thereby. 

We  thus  see  that  the  instrument  might,  if  accepted  as  true 
and  genuine,  work  a  fraud  on  the  United  Railroads,  and  the 
information  meets  the  requirements  of  the  law  in  this  re- 
gard. It  appears  on  its  face  that  it  might  be  used  to  work 
a  fraud  on  the  person  or  corporation  intended  to  be  de- 
frauded. 

The  only  case  cited  by  appellant  which  we  think  sustains 
his  contention  is  Clark  v.  State,  8  Ohio  St  630,  where  it  was 
held  that  a  receipt  could  not  be  forged  with  intent  to  de- 
fraud the  payor  therein.  But  this  case  was  not  argued  by 
the  attorney  general,  but  he  confessed  error,  and  the  court, 
without  citing  any  authorities,  held  that  the  receipt  could 
not  work  a  fraud  on  the  payor.  We  believe  the  court  came 
to  a  wrong  conclusion  in  that  case,  even  under  the  rule  an- 
nounced in  general  terms  by  itself  in  that  case. 

The  information  in  the  case  at  bar  is  sufficient. 

We  have  thus  far  been  considering  the  information  only; 
but  when  we  come  to  an  examination  of  the  evidence  the  case 
bears  a  different  aspect. 

It  appears  that  Thomas  Johnson  and  Francis  A.  are  one 
and  the  same  person,  and  when  the  defendant  signed  the 
name  Francis  A.  to  the  receipt,  he  signed  it  as  his  own  name. 
It  was  the  name  under  which  he  was  known,  and  under 
which  he  was  working  for  the  United  Railroads.  It  seems  to 
have  been  the  practice  with  the  United  Railroads  to  issue  to 
laborers,  such  as  was  the  defendant,  brass  tags  numbered  to 
correspond  with  numbers  written  against  the  names  of  the 
laborers  in  the  weekly  pay-roll.  In  order  to  facilitate  pay- 
ing the  men  blank  receipts  would  be  filled  out  by  clerks  in 
the  office  of  the  company  for  the  amount  due  the  men. 
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Upon  each  blank  receipt  thus  filled  out  would  be  written  the 
came  of  the  man  and  his  number.  These  receipts  were  there- 
upon, by  an  employee  of  the  company,  delivered  to  the  men 
holding  the  corresponding  brass  tags,  and  the  tags  taken  up. 
The  men  were  required  to  sign  these  receipts  upon  being 
paid  their  wages.  In  accordance  with  this  custom  defendant 
was  given  the  receipt  set  forth  in  the  information,  save  that 
the  amount  written  thereon  was  $4.25,  and  the  same  had 
not  then  been  signed  by  anybody.  Defendant  subsequently 
presented  the  same  to  the  assistant  treasurer  of  the  company 
for  the  purpose  of  getting  his  wages,  signed  by  himself,  but 
with  the  amount  thereof  changed  to  $11.25. 

Treated  as  a  receipt  the  instrument  was  clearly  the  instru- 
ment of  the  defendant.  He  had  a  perfect  right  to  sign  his 
name  thereto,  and  it  is  difficult  to  see  why  he  had  not  the 
right  to  change  the  amount  thereof  before  executing  it,  that 
is,  before  delivering  it  to  the  company.  It  was  an  instru- 
ment intended  to  be  signed  and  executed  by  himself  alone. 
While  as  a  matter  of  convenience  the  instrument  had  been 
prepared  by  the  clerk  of  the  United  Railroads,  it  did  not  on 
its  face  purport  to  be  an  instrument  executed  or  to  be  ex- 
ecuted by  the  company. 

It  is  claimed  by  the  respondent  that  the  instrument,  when 
delivered  to  defendant,  was  in  effect,  under  the  methods 
adopted  by  the  company  for  the  payment  of  its  laborers,  a 
request  or  order  for  the  payment  of  money.  But  on  its 
face  it  certainly  did  not  so  appear,  and  no  facts  are  charged 
in  the  information  to  give  it  such  effect.  The  instrument 
charged  to  have  been  forged  appears  in  the  information  to  be 
a  receipt,  shown  in  the  evidence  to  have  been  signed  by  de- 
fendant in  his  own  name  as  his  receipt.  If  it  be  conceded 
for  purposes  of  argument,  that,  notwithstanding  that  the  in- 
strument set  forth  is,  on  its  face,  unambiguous  and  plainly 
a  receipt,  facts  might  have  been  alleged  to  give  it  the  force 
and  effect  of  a  request  or  order  for  the  payment  of  money, 
an  information  so  framed  would  charge  a  different  offense 
than  the  one  charged  in  the  information.  Defendant  is 
charged  with  forging  a  receipt.  True  it  is  not  called  a  re- 
ceipt in  the  information,  but  it  is  set  out  in  full,  and  clearly 
appears  to  be  a  receipt.  The  evidence,  however,  at  the  best, 
only  tends  to  show  a  forgery  of  the  instrument  in  the  aspect 
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of  an  order  for  the  payment  of  money.  No  such  case  is  made 
by  the  information,  but  an  entirely  different  offense  is  charged. 
Defendant  raised  the  question  of  variance  several  times  dur- 
ing the  triaL 

For  the  reasons  above  set  forth  the  evidence  does  not  sup- 
port the  verdict,  and  the  court  should  have  granted  a  new 
triaL 

In  the  case  of  PeopU  v.  Peacock,  6  Cow.  (N.  T.)  72,  cited 
by  the  respondent,  although  defendant  signed  his  own  name, 
he  signed  it  as  the  name  of  another  person  who  bore  the  same 
name,  and  for  whom  the  goods  were  intended,  as  the  defend- 
ant well  knew.  The  case  simply  enunciates  the  same  rule  as 
laid  down  in  People  v.  Bushing,  130  Cal.  449,  [80  Am.  St 
Rep.  141,  62  Pac  742],  but  in  its  facts  bears  no  resemblance 
to  the  case  at  bar. 

The  judgment  and  order  den3ring  the  motion  for  a  new 
trial  are  reversed. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Ckr.  No.   827.    Third   AppeUata   IMstriet.— I>Member   17,   1907.] 

U  A.  LYNCH,  Appellant,  v.  CHARLES  McQHAN,  Respond- 

ent 

Conversion — Interest  on  Yalus— -Yalux  or  Use— Ebbonsous  Find- 
ing.— In  an  action  for  the  conversion  of  personal  property,  the 
Interest  on  the  value  of  the  property  converted,  allowed  bj  section 
8336  of  the  Civil  Code,  is  in  lieu  of  the  value  of  the  use,  and  not 
in  addition  thereto;  and  where  such  interest  is  allowed,  an  addi- 
tional finding  as  to  the  value  of  the  use,  which  is  included  in  the 
judgment,  is  erroneous. 

Id. — Measubk  of  Damages — Construction  or  Civil  Code. — ^The  general 
rule  of  section  3333  of  the  Civil  Code,  as  to  damages  proximatelj 
eaused,  applies  bj  its  terms  to  cases  not  otherwise  provided  for, 
and  the  special  measure  of  damages  for  the  eonversion  of  personal 
property  is  otherwise  provided  for  in  section  3336  of  that  code. 

Id. — Obdeb  Granting  New  Triait— Newly  Discovered  Evidbncb— 
Cumulative  Evfeot — ^Discretion. — Much  must  be  conceded  to  the 
discretion  of  the  trial  court  in  granting  a  new  trial  for  newly  dis- 
covered evidence^  though  it  may  be  cumulative.    It  is  for  the  trial 
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court  to  detennine  whether  it  is  of  stieh  a  character  as  probablj  to 
affeet  the  result  on  a  new  trial. 
I»^ — SUPPOBV  OF  OBDEa.~Where  the  order  granting  a  new  trial  Is  ia 
general  terms,  it  will  be  sustained  if  it  can  be  justified  on  anj 
giound* 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
(Toaquin  County,  granting  a  new  trial  Frank  H.  Smith, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  H.  Carpenter,  for  Appellant 

Jaooba  ft  Flack,  for  Respondent 

BURNETT,  J.— The  appeal  is  from  an  order  granting  de- 
fendant's motion  for  a  new  trial. 

The  action  was  brought  to  recover  damages  for  the  con- 
Ycrsion  of  six  horses  and  some  other  personal  property. 

The  court  found  that  '' plaintiff  has  been  damaged  by 
such  unlawful  conversion  in  the  following  specific  amounts, 
namely:  the  sum  of  $252.60  cash  taken  from  plaintiff:  the 
sum  of  $160,  the  value  of  the  aforesaid  six  horses;  the  sum 
of  $17,  the  amount  of  time  and  money  spent  by  plaintiff  in 
the  pursuit  of  the  aforesaid  property;  the  sum  of  $140,  on 
account  of  the  loss  of  use  of  the  aforesaid  six  horses  from 
the  time  of  their  conversion,  and  the  sum  of  $22.60,  which 
is  the  interest  on  the  value  of  the  aforesaid  money  and  horses 
from  the  time  of  their  conversion  by  defendant  at  the  rate 
of  seven  per  cent  per  annum,  which  makes  the  total  amount 
of  plaintiff's  damages  sustained  in  the  premises  the  sum  of 
$592.20." 

It  is  obvious  that  this  finding  is  erroneous^  at  least  as  to 
the  $140  for  the  use  of  the  horses. 

The  rule  as  to  damages  for  the  conversion  of  personal  prop- 
erty is  prescribed  in  section  3336  of  the  Civil  Code  as  fol- 
lows: ^'The  detriment  caused  by  the  wrongful  conversion  of 
personal  property  is  presumed  to  be:  1.  The  value  of  the 
property  at  the  time  of  the  conversion,  with  the  interest 
from  that  time,  or  where  the  action  has  been  prosecuted  with 
reasonable  diligence,  the  highest  market  value  of  the  prop- 
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erty  at  any  time  between  the  conversion  and  the  verdict  with- 
out interest  at  the  option  of  the  injured  party ;  and  2.  A  fair 
compensation  for  the  time  and  money  properly  expended  in 
pursuit  of  the  property." 

The  interest  on  the  value  of  the  property  ii  the  allowance 
provided  by  the  statute  in  lieu  of  the  value  of  the  use  of  the 
property  and  not  in  addition  thereto. 

The  question  has  been  more  or  less  considered  in  the  fol- 
lowing cases :  Douglass  ▼.  Kraft,  9  Cal.  562 ;  Earner  v.  Haiha- 
way,  33  Cal.  117;  Page  v.  Fowler,  39  Cal.  412,  [2  Am.  Rep. 
462];  Barrante  v.  Garrati,  50  CaL  112;  McCray  ▼.  Burr, 
125  Cal.  636,  [58  Pac.  203] ;  Yukon  River  etc.  Co.  ▼.  Oratto, 
136  Cal.  541,  [69  Pac.  252]. 

Appellant  claims  that  interest  was  allowed  under  said  see- 
tion  3336,  and  damages  for  the  use  of  the  stock  under  sec- 
tion 3333  of  the  Civil  Code,  and  that  these  are  concurrent 
sections.  In  support  of  the  contention  the  following  cases 
are  cited:  Stevenson  v.  Smith,  28  Cal.  103,  [87  Am.  Dec. 
107] ;  Fairbanks  v.  Williams,  58  Cal.  242;  Livestock  etc.  Co. 
v.  Union  Co.,  114  Cal.  447,  [46  Pac.  286]. 

The  language  employed  by  the  legislature  precludes  such 
construction  and  the  cases  cited  are  not  in  point. 

Said  section  3333  lays  down  a  general  rule  of  damages, 
and  especially  excepts  the  instances  "where  otherwise  ex- 
pressly provided  by  this  code.'* 

As  we  have  seen,  for  the  case  at  bar  there  is  an  express 
provision  in  said  section  3336. 

The  Stevenson  case,  supra,  was  not  in  conversion,  but  was 
for  the  recovery  of  the  possession  of  a  mare  and  damages 
for  her  detention.  It  was  properly  held  by  the  court  that 
special  damages  must  be  pleaded. 

The  question  involved  in  the  Fairbanks  case,  supra,  was  as 
to  the  expense  incurred  in  the  pursuit  of  the  property. 

In  the  Livestock  etc.  case,  the  action  was  for  the  recovery 
of  the  possession  of  the  property  with  damages  for  its  deten- 
tion or  its  value  in  case  delivery  could  not  be  had.  What  la 
said  by  the  court  as  to  damages  for  the  detention  of  the  prop- 
erty must  be  considered  in  view  of  the  nature  of  the  ac- 
tion. 

Again,  one  of  the  grounds  upon  which  the  motion  for  a 
new  trial  was  based  is  ''Newly  discovered  evidence  material 
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for  the  defendant  which  he  could  not,  with  reasonable  dili- 
gence, have  discovered  and  produced  at  the  trial."  Certain 
affidavits  were  introduced  containing  important  statements 
bearing  upon  the  issue  as  to  the  ownership  of  the  property. 
Much  must  be  conceded  to  the  discretion  of  the  trial  court 
in  the  determination  of  the  sufficiency  of  the  newly  discovered 
evidence  to  justify  a  new  trial.  This  is  true  whether  said 
evidence  be  cumulative  or  otherwise. 

Admitting  that  it  is  cumulative,  if  the  court  had  denied 
the  motion  on  that  ground  it  would  be  a  sufficient  reason  for 
affirmance ;  but  the  contrary  is  not  true  that  the  order  grant- 
ing the  motion  should  be  reversed  because  the  additional  evi- 
dence is  merely  cumulative;  because,  as  said  in  Oberlander  v. 
Fixen  &  Co.,  129  CaL  692,  [62  Pac.  254] :  "For  in  either 
case,  it  is  for  the  trial  judge  to  determine  whether  the  evi- 
dence is  of  character  probably  to  affect  the  result  on  a  new 
trial;  and  unless  the  evidence  be  of  such  a  character  as  to 
make  it  manifest  and  certain  to  this  court  that  in  the  one 
case  it  would,  or  in  the  other  that  it  would  not,  result  dif- 
ferently on  a  retrial,  the  order  will  not  be  disturbed." 

So  here  the  newly  discovered  evidence  is  such  that  if  the 
motion  for  a  new  trial  had  been  either  granted  or  denied  on 
that  ground  it  could  not  be  said  that  the  trial  court  was  not 
justified  in  its  action. 

It  does  not  appear  upon  what  specific  ground  the  motion 
was  granted,  as  the  order  is  in  the  following  form:  **And 
the  court  being  fully  advised,  thereupon  grants  said  motion 
for  a  new  trial  to  the  defendant,  Charles  McQhan." 

There  can  be  no  question,  therefore,  that  if  justified  on  any 
ground  contained  in  the  motion  the  order  must  be  upheld. 

The  order  granting  the  motion  for  a  new  trial  is  affirmed. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 
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[Crim.  No.   117.    Ftnt  Appellate  DiBtriet.— December  19,   1907.] 

Ex  Parte  SIMON  L.  MONCKROS  VON  VETSERA,  on 
Habeas  Corpus. 

Habeas  Oobpus—Fobm  or  Bucgbssivx  Jubomknts— OoNyicnoir  of 
<'Felont." — Where  the  defendant  in  two  criminal  easee  was  eea- 
tenced  at  the  same  time  to  eueceasive  terms  of  imprisonment^  the 
faet  that  the  form  of  the  judgments  recited  in  each  case  that  de- 
fendant had  been  convicted  of  ^'felonj,''  without  designating  the 
particolar  felonj,  cannot  render  them  insnlBcient  upon  hdbea$  cor- 
pus. 

ID.—HSARINO  UPOK  FOBMIB  WUT  IN  SUPEUOB  OOUBT— ObDKB  POB  BIS- 

GHAKGS  NOT  Entsiuei>— PowEB  TO  Yaoatx.— Where,  upon  a  hear- 
ing upon  a  former  writ  of  habeas  corpus  in  the  superior  court,  an 
oral  order  was  made  discharging  the  prisoner,  which  was  not  re- 
duced to  writing  nor  entered  in  the  minutes  of  the  court,  the 
court  had  plenarj  power,  whOe  its  action  remained  within  its 
breast,  to  vacate  the  order,  and  to  reserve  the  applicatioa  for 
further  action. 

WRIT  OP  HABEAS  CORPUS  to  the  warden  of  the  Stato 
Prison  at  San  Quentin. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  W.  Keys,  for  Petitioner. 

Thomas  B.  Boyd,  and  Walter  Burpee,  for  Respondent 

HALL,  J. — Petitioner  is  in  the  custody  of  the  warden  of 
the  state  prison  at  San  Quentin. 

From  the  return  to  the  writ  it  appears  that  he  was  de- 
livered into  the  custody  of  the  warden  of  said  state  prison 
in  execution  of  two  judgments  rendered  by  the  superior 
court  of  the  county  of  Alameda,  May  31,  1900,  the  term  of 
imprisonment  prescribed  in  each  judgment  being  fourteen 
years,  and  the  term  in  the  second  one  to  conmience  upon  the 
expiration  of  the  term  of  the  first,  it  being  recited  that  de- 
fendant had  been  convicted  upon  both  charges  before  judg- 
ment was  rendered  upon  either.  The  only  possible  criticism 
of  the  form  of  the  judgments  is  that  it  is  recited  in  each 
that  defendant  was  convicted  of  a  ^'felony/'  the  particular 
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fdonj  not  being  designated.  That  this  form  of  judgment 
18  sufficient  to  withstand  an  attack  upon  habeas  corpus  does 
not  admit  of  discussion.  (Ex  parte  Oibson,  31  Cal.  620, 
[91  Am.  Dec.  546] ;  Ex  parte  Murray,  43  Cal.  455;  People 
T.  KeUy,  120  Cal.  271,  [52  Pac.  587].) 

It  results  that  the  prisoner  must  be  remanded  unless  he  is 
now  entitled  to  be  discharged  by  virtue  of  certain  proceed- 
ings had  in  and  before  the  superior  court  of  Marin  county. 

It  appears  that  the  petitioner  made  application,  by  peti- 
tion addressed  to  and  filed  in  said  superior  court,  for  a  writ 
of  habeas  corpus.  The  court  ordered  the  writ  to  issue,  and 
in  obedience  to  such  writ  the  warden  produced  the  prisoner 
before  the  court  on  the  fourth  day  of  October,  1907,  with 
his  return  to  the  writ,  setting  up  that  he  held  him  by  virtue 
of  the  two  judgments  hereinbefore  referred  to.  The  hear- 
ing was  continued  by  said  court  to  October  15,  1907,  and  the 
presence  of  the  prisoner  waived.  On  the  fifteenth  day  of 
October,  1907,  the  court  heard  the  matter,  and  the  judge  of 
the  court,  in  open  court,  announced  that  the  petitioner  was 
illegally  detained  by  said  warden,  and  ordered  that  he  be 
discharged  from  the  custody  of  said  warden.  No  written 
order  for  his  discharge  was  made  or  signed  by  the  judge, 
and  no  entry  of  such  order  was  made  in  the  minutes  of  the 
court  or  in  any  manner  save  that  the  clerk  made  a  mem- 
orandum thereof  in  pencil  in  a  book,  manifestly  kept  by  him 
as  a  personal  memorandum-book  in  aid  of  his  memory  in  sub- 
sequently making  entries  in  the  minutes  of  the  court.  The 
book  bore  no  title,  label  or  other  indicia  of  official  character. 
The  entry  concerning  the  order  announced  by  the  judge  of 
the  court  is  in  pencil,  several  words  are  represented  by  ab- 
breviations, and  the  whole  is  manifestly  a  personal  memoran- 
dum of  the  clerk  to  be  used  to  aid  his  memory  when  he  should 
enter  the  order  in  the  minutes  of  the  court. 

Subsequently,  on  October  17,  1907,  the  court,  in  the  ab- 
sence of  the  prisoner,  made  and  signed  in  open  court  a  writ- 
ten order,  reciting  that  the  previous  order  had  never  been 
entered  in  the  minutes  of  the  court,  and  vacating  and  set- 
ting aside  the  same,  and  in  effect  reserving  the  matter  of  the 
prisoner's  application  for  further  action. 

Petitioner  now  insists  that  the  order  made  on  October 
15th  was  a  final  adjudication  by  a  court  of  competent  juris- 
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diction  that  petitioner  should  be  discharged,  and  that  said 
court  thereby  lost  jurisdiction  to  subsequently  enter  any  dif- 
ferent order. 

We  cannot  agree  with  this  contention.  Until  the  judgment 
had  been  entered  in  the  minutes  of  the  court,  or  had  been  in 
some  authentic  manner  reduced  to  writing,  as  by  the  judge 
signing  a  written  order,  it  must  be  held  that  the  judgment 
lay  in  the  breast  of  the  judge,  and  that  the  court  had  plenary 
power  thereover. 

We  have  been  cited  to  no  case  precisely  in  point,  but  in 
jurisdictions  where  terms  of  court  exist  it  has  always  been 
held  that  the  court  had  such  power  during  the  term. 

''A  court  has  plenary  control  of  its  judgments,  orders  and 
decrees  during  the  term  at  which  they  are  rendered,  and 
may  amend,  correct,  modify  or  supplement  them  for  cause 
shown,  or  may,  to  promote  justice,  revise,  supersede,  revoke 
or  vacate  them  as  may  in  its  discretion  seem  necessary." 
(12  Cyc.  860.  See,  also,  De  Castro  v.  Richardson,  25  CaL 
49.) 

"This  power  is  inherent  in  all  courts  of  general  jurisdic- 
tion, and  is  not  dependent  upon,  nor  derived  from  the  stat- 
ute."    (23  Cyc.  902;  1  Black  on  Judgments,  sec.  305.) 

The  right  to  revise  the  judgment  during  the  term  is  based 
upon  the  fiction  that  the  judgment  was  not  entered  or  the 
roll  made  up  until  the  close  of  the  term.  The  actual  want 
of  the  entry  of  the  judgment,  surely,  is  a  stronger  basis  for 
the  existence  of  the  right  to  change  the  judgment,  than  the 
fiction  that  it  has  not  been  entered  or  the  roll  made  up. 

'*A  judgment  must  be  reduced  to  writing,  and  cannot  ex- 
ist in  the  memory  of  the  officers  of  the  court."  (11  Ency. 
of  PI.  &  Pr.  925 ;  Davidson  v.  Murphy,  13  Conn.  213 ;  Jones 
V.  Walker,  5  Terg.  (Tenn.)  427;  Balm  v.  Nunn,  63  Iowa, 
641,  [19  N.  W.  810] ;  Young  v.  People,  171  111.  299,  [49  N. 
E.  503].) 

A  judgment  can  only  be  proved  by  the  record  of  its  entry, 
or  by  parol  after  proof  of  the  destruction  or  loss  of  the 
record.  {Young  v.  People,  171  111.  299,  [49  N.  E.  503]; 
Case  V.  PUio,  54  Iowa,  64,  [6  N.  W.  128].) 

It  haa  been  held  that  the  oral  announcement  of  the  court's 
decision  is  not  sufficient  basis  for  the  entry  of  a  judgment 
nuru>  pro  tunc.     {Boyd  v.  Schott,  152  Ind.  161,  [52  N.  E. 
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752] ;  Young  v.  Young,  165  Mo.  624,  [88  Am.  St  Rep.  440, 
65  S.  W.  1016].) 

We  have  been  cited  to  no  case  that  holds  that  an  order  or 
judgment  in  no  way  reduced  to  writing,  or  entered  in  the 
minutes  of  the  clerk,  may  not  be  revised  by  the  court  making 
the  order  of  judgment— on  the  contrary,  it  has  been  held 
that  at  any  time  before  ''final  judgment  signed''  it  was  proper 
for  the  court  to  amend  its  judgment  (People  v.  Thomp- 
son,  4  Cal.  239.)  So  too  the  court  may  change  its  condu- 
sions  of  law  at  any  time  before  judgment  is  entered.  (Con- 
dee  V.  Barton,  62  CaL  1;  Grim  v.  Kessing,  89  Cal.  478,  [23 
Am.  St  Rep.  491,  26  Pae.  1074] ;  Brady  ▼.  Burke,  90  Cal. 
1,  [27  Pac.  52],) 

In  Niles  v.  Edwards,  95  Cal.  47,  [30  Pac.  134],  relied  on 
by  petitioner  to  support  the  propositfon  that  an  order  or 
judgment,  to  be  effectual,  need  not  be  entered  in  the  min- 
utes, the  court  had  under  consideration  an  order,  modify- 
ing a  department  judgment  of  the  supreme  court,  that  was 
not  entered  by  the  clerk  in  the  minutes  of  the  court  until 
after  the  expiration  of  the  time  for  granting  a  rehearing, 
but  the  order  had  been  reduced  to  writing  and  signed  by 
four  justices.  So,  too,  Von  Schmidt  v.  Widber,  99  Cal.  511, 
[34  Pac.  109],  cited  by  petitioner,  is  really  authority  against 
him.  It  is  there  said:  "It  is  essential,  however,  that  the  ac- 
tion of  the  court  be  made  a  matter  of  record,  in  order  that 
there  may  be  no  uncertainty  as  to  what  its  action  had  been, 
and  for  this  purpose  it  is  customary,  as  well  as  expedient,  to 
have  its  acts  entered  in  the  minutes  kept  by  the  clerk ;  but  if 
the  order  is  formally  prepared  and  signed  by  the  judge,  and 
made  a  matter  of  record  by  filing  with  the  clerk,  the  same 
end  is  attained  as  if  it  were  spread  at  length  upon  the  min- 
utes of  its  daUy  transactions." 

In  the  case  at  bar  the  order  relied  on  by  petitioner  for  his 
discharge,  never  having  been  entered  in  the  minutes  of  the 
court,  was  subject  to  be  vacated  and  revised  by  the  court, 
and  having  been  thus  vacated  affords  no  warrant  for  his  re- 
lease from  the  imprisonment  under  which  he  is  held  by  virtue 
of  the  judgments  of  the  superior  court  of  Alameda  county. 

Petitioner  is  therefore  remanded. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[OiT.  No.  426.    Second  Appellate  Distriet.— December  18,  1907.] 

a  K  LINDLEY,  AppeUant.  v.  Mpb.  P.  H.  BLUMBERG 
and  DINA  E.  SIMPSON,  Executrix  of  Will  of  WILL- 
IAM SIMPSON,  Deceased,  and  DINA  E.  SIMPSON, 
Bespondents. 

Unbxcorosd  Deed — ^PBononoK  of  Subsequsmt  Pubchaskb. — ^To  en* 
title  a  SQbseqnent  parehaser  to  protection  ai  a  bona  fid€  pnr- 
ehaser  ai  against  one  holding  nnder  a  prior  unrecorded  deed,  ke 
muBt  aver  and  prove  the  poeaesaion  of  hia  grantor,  the  purchaae 
of  the  premises  from  him,  and  the  payment  of  the  purchase  moneif 
in  good  faith  without  notice,  actual  or  constructive,  of  such  prior 
deed,  when  the  purchase  money  was  paid. 

Il>^ — SPSGinO    PXBFOBICANGB — OFTION    TO    PURCHASX    IN    LkA8»— PBIOB 

Unrecorded  Deed  to  Wife  for  Value — Notice  of  Deed  Before 
Payment. — ^Where  a  husband  prior  to  the  lease  of  the  premises 
to  plaintiff  for  value,  with  an  option  to  purchase,  had  executed 
an  unrecorded  deed  for  value  to  his  wife,  who  had  no  knowledge 
of  the  lease,  when  executed,  and  who  gave  notice  of  her  deed 
to  the  lessee  one  year  and  four  months  before  the  option  was  ex- 
ercised, the  lessee  cannot  enforce  speeiile  performance  of  the  option 
as  against  her. 

Id. — Extent  of  Lessee's  Bights — Beimbursement  of  Expenditorbs 
Made  in  Good  Faith — Incbease  in  Value— Compensation  m 
Rents. — In  such  case  the  extent  of  the  lessee's  rights  is  to  re; 
imbursement  of  expenditures  made  in  good  faith,  without  notice 
of  the  unrecorded  deed;  but  where  it  appears  that,  by  a  largo 
Increase  in  the  value  of  the  property,  the  lessee  had  been  fully 
reimbursed  for  all  expenditures  made  prior  to  notice  of  the  un- 
recorded deed,  from  rents  received  from  the  property,  ke  has  no 
claim  for  further  reimbursement,  from  the  prior  grantee. 

Ia. — Wife  not  Equitably  Estopped. — The  wife,  though  knowing  the 
existence  of  the  lease,  is  not  equitably  estopped  by  knowledge  of 
improvements  made  by  the  lessee,  where  she  had  no  knowledge 
of  the  existonce  of  the  option,  or  that  such  expenditures  were 
made  on  the  faith  of  the  option;  and  where  the  appreciation  in 
value  of  the  property  leased  was  after  notice  of  the  wife's  title, 
and  that  she  intended  to  maintain  her  rights  as  against  the  option, 
though  not  disputing  the  lease,  she  cannot  be  held  estopped  by 
any  acquiescence  to  plaintiff's  injury. 

Id. — Support  of  Findings  fob  Wife— Weaknesses,  Inconsistencies 
4NP  Confucts.— Although  weaknesses^  incoasisteneies  and  conflicts 
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in  the  evidence  claimed  b7  appellant  are  apparent,  jet  where  there 
Is  some  evidence,  which  the  trial  eourt  had  aceepted  and  acted  upon, 
In  support  of  its  findings  for  the  wife  against  plaintiff's  elaim 
of  specific  performance  against  her,  and  the  conclusion  of  law 
from  the  findings  is  eorreet,  the  findings  and  judgment  eannot 
bt  disturbed  upon  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  S.  Chapman,  and  Ward  Chapman,  for  Appellant 

C.  L.  ShinUy  and  McNutt  &  Hannon,  for  Dina  E.  Simpson, 
Respondent 

TAOOABT,  7.— This  is  an  action  to  compel  specific  per- 
formance of  an  option  to  purchase  real  estate.  The  option 
is  contained  in  a  lease  of  the  premises  which  are  the  subject 
of  the  option. 

Judgment  was  for  defendant  Dina  E.  Simpson,  and  plain- 
tiff appeals  from  the  judgment  and  from  an  order  denying 
his  motion  for  a  new  trial. 

On  the  seventeenth  day  of  January,  1901,  William  Simpson 
made  a  lease  to  plaintiff  of  the  premises  in  dispute  for  the 
term  of  five  years  from  that  date,  at  a  monthly  rental  of  $10, 
payable  quarterly  in  advance.  The  lease  contained  an  option 
in  the  words  and  fibres  following,  to  wit:  *'The  party  of 
the  first  part  hereby  gives  to  the  party  of  the  second  part, 
his  heirs  and  assigns,  the  exclusive  right  to  purchase  said 
property  for  eighty  ($80)  dollars  per  front  foot  cash  during 
the  life  of  this  lease,  and  upon  payment  of  said  amount 
agrees  to  furnish  a  good  deed  and  unlimited  certificate  of 
title  from  Title  Insurance  &  Trust  Co.,  or  Title  Guarantee 
and  Trust  Co.  of  Los  Angeles,  showing  said  property  clear 
of  all  incumbrance.'*  This  instrument  was  regularly  recorded 
in  the  records  of  leases  of  Los  Angeles  county  on  January  28, 
190L 

On  August  20,  1902,  William  Simpson  died  testate,  and 
letters  testamentary  issued  to  the  defendant  Dina  E.  Simpson, 
his  widow^  as  executrix,  on  the  twenty-fourth  day  of  Sep- 
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tember,  1902,  and  she  thereupon  qualified  as  such  executrix. 
On  September  23,  1902,  the  Union  Bank  of  Savings,  which 
had  been  the  designated  agent  to  receive  the  rent  for  said 
property,  refused  to  receive  the  rent  for  the  quarter  begin- 
ning October,  1902,  claiming  to  act  upon  notice  given  by 
Dina  E.  Simpson,  both  individually  and  as  executrix.  On 
October  2,  1902,  Mrs.  Simpson  notified  plaintiff  that  she  was 
the  owner  in  fee  of  the  leased  premises  by  virtue  of  a  convey- 
ance thereof  to  her  by  William  Simpson  by  deed  dated 
October  20,  1896.  This  deed  was  not  recorded  in  the  office 
of  the  recorder  of  Los  Angeles  county  until  August  22,  1902. 

By  a  decree  of  distribution  entered  in  the  estate  of  William 
Simpson,  deceased,  on  the  fifteenth  day  of  February,  1904, 
the  whole  of  said  estate  was  distributed  to  the  defendant  Dina 
E.  Simpson,  but  the  lot  here  in  question  was  not  described 
in  said  decree.  On  the  twenty-third  day  of  February,  1904, 
plaintiff  claiming  to  exercise  his  right  of  purchase  under  said 
option  offered  to  pay  to  defendant  the  purchase  price  for 
the  lot  in  gold  coin,  as  provided  in  the  option  given  by 
William  Simpson;  but  she  refused  to  accept  the  same  or  to 
convey  the  property  to  plaintiff.  Plaintiff  paid  all  rent  due 
to  the  time  the  above  notice  was  given,  and  has  regularly 
tendered  that  falling  due  since  then,  at  the  times  specified 
in  the  lease,  but  defendant  Simpson  refused  to  receive  such 
rent  either  as  executrix  or  individually. 

A  number  of  defenses  based  upon  allegations  of  weakness 
of  mind  of  William  Simpson,  and  acts  of  fraud  and  undue 
influence  perpetrated  in  procuring  the  execution  of  the  op- 
tion, were  presented  by  defendants'  answer  to  the  complaint, 
but  these  were  eliminated  from  consideration  here  by  the  rul- 
ings of  the  court  upon  the  demurrer  to  the  answer,  and  its 
findings  of  good  faith  upon  the  part  of  plaintiff  in  all  trans- 
actions connected  with  the  execution  of  the  lease  and  option. 

The  court  found  that  a  valuable  and  adequate  considera- 
tion was  given  for  the  lease  and  the  option  contained  therein ; 
that  the  property  leased  had  no  rental  value  in  the  market 
and  the  premises  were  of  the  value  of  only  $50  per  front  foot 
at  the  time  of  the  execution  of  the  writing  containing  the 
lease  and  option;  that  plaintiff  erected  a  bam  on  said  prem- 
ises at  a  cost  of  $300  after  said  instrument  was  executed ;  that 
he  would  not  have  rented  said  premises  or  constructed  said 
bam  but  for  the  option  in  said  lease;  that  this  fact  was  known 
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to  the  lessor  at  the  time  the  lease  was  made;  that  said  con- 
tract was  fair  and  just  to  the  lessor;  that  plaintiff  paid  the 
rent  to  William  Simpson  up  to  the  time  of  his  death,  and 
that  the  defendant  Dina  E.  Simpson  knew,  or  could  have 
learned,  that  said  payments  were  being  made  in  pursuance  of 
said  lease ;  that  she  had  knowledge  of  the  making  of  the  lease 
on  the  day  it  was  executed,  but  did  not  know  any  of  its  terms 
until  after  its  execution,  and  did  not  know  that  it  contained 
the  option  until  ten  days  later.  That  plaintiff  had  no  notice 
or  information  at  the  time  of  the  execution  of  the  lease  that 
Did  a  E.  Simx)son  had  any  right,  title  or  interest  in  the  prop- 
erty. 

The  findings  upon  which  the  judgment  in  favor  of  the  de- 
fendant rests  may  be  summarized  as  follows:  She  was  not 
personally  present  at  the  time  the  lease  was  executed  and  did 
not  know  its  contents  until  ten  days  thereafter ;  it  is  not  true 
that  the  lease  or  option  was  given  with  her  full  knowledge  or 
consent  or  acquiescence,  and  it  is  not  true  that  at  the  time  of 
the  execution  of  said  instrument,  nor  at  any  other  time  until 
the  2d  of  October,  1902,  she  did  not  assert  or  claim  any  right, 
title  or  interest  in  said  property,  or  make  any  objection  to 
said  lease  or  option,  but  she  did  not  make  any  such  objections 
to  plaintiff  until  that  date;  the  deed  from  William  Simpson 
to  her  was  for  a  valuable  consideration  and  conveyed  the  title 
to  the  leased  premises,  and  she  was  the  owner  of  said  prop- 
erty from  the  date  of  that  deed;  the  market  value  of  the 
premises  has  greatly  increased  since  January  17,  1901,  and 
the  premises,  at  the  time  of  the  trial,  were  worth  about 
$29,000 ;  plaintiff  has  received  in  rents  from  said  premises  more 
than  sufficient  to  compensate  him  for  the  rents  paid  by  him 
and  the  cost  of  the  improvements  placed  on  the  property  by 
him,  and  has  been  fully  reimbursed  and  recouped  for  all  ex- 
penditures made  by  him  under  said  lease  and  option. 

The  conclusions  of  the  trial  court  from  the  facts  found  are, 
that  plaintiff  is  not  a  purchaser  or  encumbrancer  in  good 
faith  so  as  to  entitle  him  to  a  specific  performance  of  his 
contract  against  the  defendant  Dina  E.  Simpson,  and  that 
she  is  not  estopped  from  asserting  her  title  against  the  option 
of  plaintiff.  Appellant  contends  that  the  judgment  is  not 
supported  by  the  findings,  but  if  the  court  so  construes  the 
findings  as  to  sustain  the  judgment,  it  should  nevertheless  re- 
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verse  the  judgment  and  order  a  new  trial  because  the  evi- 
dence is  insufficient  to  support  the  findings. 

The  finding  that  the  defendant  Dina  E.  Simpson  acquired 
the  premises  from  her  husband  in  1896  for  a  valuable  con- 
sideration is  attacked  by  appellant  upon  his  motion  for  a  new 
trial  as  not  being  supported  by  the  evidence  in  two  respects : 
First,  that  the  deed  was  not  delivered;  and  second,  that  a 
valuable  consideration  was  not  shown.  In  regard  to  the  first 
matter,  the  testimony  of  the  witness  Samson,  who  drew  the 
deed,  is :  ''I  drew  it  up  and  I  made  it  (the  deed)  and  he  signed 
it  and  delivered  it  to  his  wife  and  she  delivered  it  to  me  and 
wanted  I  should  take  care  of  it."  It  is  contended  that  on 
cross-examination  the  testimony  of  the  witness  was  incon- 
sistent with  his  statement  on  direct  examination.  Assuming 
this  to  be  true,  the  trial  court  might  elect  which,  if  either, 
statement  it  would  believe,  and  the  finding  indicates  which  it 
accepted  as  true;  but  we  do  not  think  the  two  statements  are 
necessarily  inconsistent. 

The  evidence  shows  that  the  lot  was  purchased  in  the  name 
of  Wm.  Simpson  in  1895  for  $3,750 — $1,750  in  cash  and  the 
balance  secured  by  mortgage  on  the  property.  Eight  hun- 
dred dollars  of  the  defendant's  money  **went  into  tiie  prop- 
erty." There  is  no  showing  whether  this  was  a  loan  to 
William  Simpson  or  a  contribution  to  the  cash  paid  for  the 
property.  If  the  former,  the  property  became  community 
property  and  William  Simpson  owed  defendant  $800;  if  the 
latter  was  the  case,  a  resulting  trust  arose  in  favor  of  the  de- 
fendant to  the  extent  of  sixteen  thirty-fifths  and  in  favor  of 
the  community  for  the  other  nineteen  thirty-fifths  of  the 
property.  If  William  Simpson  made  the  deed  of  October  20, 
1896,  to  defendant  in  payment  of  an  existing  debt  of  $800 
due  to  her  from  him,  the  consideration  was  a  valuable  one, 
and  if  he  conveyed  to  her  as  trustee  of  a  resulting  trust,  she 
took  sixteen  thirty-fifths  in  execution  of  the  trust,  and  the 
rest,  or  community  portion  of  the  property,  passed  to  her 
for  the  consideration  mentioned  in  the  deed,  one  dollar  and 
love  and  affection.  If  it  were  necessary  to  sustain  the  find- 
ing that  the  conveyance  was  for  a  valuable  consideration, 
there  is  evidence  sufficient  to  do  so.  (Hussey  v.  Castle,  41 
Cal.  241.)  A  valuable  consideration  is  such  as  money  or  the 
like  and  the  adequacy  or  inadequacy  of  the  amount,  or  its 
disproportion  to  the  actual  value  of  the  property,  does  not 
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a£Fect  the  question  of  the  kind  of  consideration.  The  adequacy 
of  the  consideration  is  an  element  of  the  g^ood  faith  of  the 
transaction,  and  has  no  bearing  upon  whether  the  considera- 
tion is  a  valuable  or  a  good  one.  (Frey  v.  Clifford,  44  Cal. 
342;  Clark  v.  Troy,  20  Cal.  224.) 

Mrs.  Simpson  then  was  the  owner  of  the  property  at  the 
time  the  premises  were  leased  to  the  plaintiff  and  when  the 
latter  purchased  the  option.  Under  the  findings,  these  two 
contracts  must  be  considered  as  one.  The  court  found  the 
property  had  no  rental  value  at  the  time  the  lease  was  made. 
In  the  absence  of  any  finding  that  it  subsequently  acquired  a 
rental  value,  we  may  assume  that  the  entire  promise  to  pay 
$10  per  month  for  five  years  was  in  consideration  for  the  op- 
tion. The  erection  of  the  $300  bam  may  also  be  attributed 
to  plaintiff's  desire  to  procure  the  option  and  as  a  part  pay- 
ment therefor.  Taken  in  the  most  favorable  light  for  the 
appellant,  he  paid  $900  for  the  option,  $300  in  building  a 
bam  upon  the  premises,  and  the  $600  which  he  obligated  him- 
self to  pay  at  the  rate  of  $10  per  month,  quarterly  in  advance, 
for  five  years. 

This  price  paid  and  to  be  paid  for  the  right  to  purchase 
within  five  years  should  not  be  confused  with  the  purchase 
price  of  the  property.  The  latter  was  to  be  $80  per  front 
foot,  whether  the  right  was  exercised  the  day  following 
the  execution  of  the  option  or  the  last  day  of  the  five 
years;  so  that  the  $900  was  no  part  of  the  purchase  price 
of  the  property.  The  option  was  purely  executory  in  its 
character,  and  on  October  2,  1902,  when  defendant  notified 
appellant  of  her  title  to  the  property,  no  part  of  the  purchase 
price  of  the  lot  had  been  paid,  and  plaintiff  had  not  become 
a  purchaser  of  the  property.  All  his  transactions  were  con- 
ducted in  good  faith  and  for  all  that  he  had  received  he  had 
given  an  adequate  and  valuable  consideration,  and  the  agreed 
price  for  the  property  was  adequate  at  the  time  the  option 
was  given,  and  this  was  sufficient  against  the  maker  of  the 
option ;  but  he  had  not  purchased  the  property.  He  did  not 
exercise  his  right  to  do  so,  under  the  option,  until  Pebmary, 
1904,  one  year  and  four  months  after  he  had  notice  of  de- 
fendant's unrecorded  deed. 

To  entitle  a  party  to  protection  as  a  subsequent  purchaser 
in  good  faith  and  for  value  against  the  title  of  a  grantee 
7  Cal.  A  pp.— 10 
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under  a  prior  unrecorded  deed,  he  must  aver  and  prove  the 
possession  of  his  grantor,  the  purchase  of  the  premises,  the 
payment  of  the  purchase  money  in  good  faith,  and  without 
notice,  actual  or  constructive,  prior  to  and  down  to  the  time 
of  its  payment;  for  if  he  had  notice,  actual  or  constructive,  at 
any  moment  of  time  before  the  payment  of  the  money,  he  is 
not  a  bona  fide  purchaser.  (Eversdon  v.  Mayhew,  65  CaL 
163,  [3  Pac.  641] ;  WUhoit  v.  Lyons,  98  CaL  413,  [33  Pac 
325];  Beattie  v.  Crewdson,  124  Cal.  579,  [57  Pac.  463]; 
Kenniff  v.  Caulfield,  140  CaL  45,  [73  Pac.  803].) 

If  it  were  conceded  that  the  entire  $900  were  paid,  and 
agreed  to  be  paid,  as  part  of  the  purchase  price  for  the  prop- 
erty (only  the  rent  from  January,  1901,  to  October,  1902, 
actually  was  paid),  defendant  would  only  be  required  to  re- 
fund to  plaintiff  the  amount  paid  by  him  before  receiving 
notice  of  her  right  in  order  to  enforce  her  claim  to  the  prop- 
erty. Plaintiff  is  entitled  to  be  protected  only  to  the  extent 
that  he  is  hurt.  (Davis  v.  Ward,  109  CaL  191,  [50  Am.  St. 
Rep.  29,  41  Pac.  1010] ;  Combination  Land  Co.  v.  Morgan, 
95  CaL  552,  [30  Pac.  1102].)  The  finding  of  the  court  that  he 
has  been  fully  reimbursed  and  recouped  for  expenditures 
made  by  him  under  the  lease  and  option  recognizes  his  right 
to  protection  pro  tanto. 

The  conclusion  of  the  trial  court  that  plaintiff  was  not  a 
Bubsequent  purchaser  in  good  faith  and  for  a  valuable  con- 
sideration, as  those  terms  are  used  in  section  1214  of  the 
Civil  Code,  is  sustained  by  the  record. 

We  are  likewise  unable  to  agree  with  appellant's  contention 
that  the  conclusion  of  the  trial  court,  that  respondent  is  not 
estopped  from  asserting  her  title  against  plaintiff's  option,  is 
unsupported  by  the  findings.  In  order  that  she  should  be 
estopped  it  is  necessary  that  some  act  or  failure  to  act  upon 
her  part  should  have  resulted  in  injury  to  plaintiff,  or  in  her 
acquiring  some  advantage  over  him  by  unfair  means.  In 
other  words,  to  quote  from  appellant's  brief:  "To  raise  an 
equitable  estoppel  the  party  estopped  must  by  his  declaration 
or  conduct  (or  silence)  mislead  another  to  his  prejudice  so 
that  it  would  be  a  fraud  upon  him  to  allow  the  true  state  of 
facts  to  be  proved"  (Martin  v.  ZeUerbach,  38  CaL  300,  [99 
Am.  Dec.  365]),  "and  the  representations  or  conduct  must 
either  have  been  done  with  intent  to  deceive  or  with  such  care- 
Ifisaneas  or  culpable  negligence  as  to  amount  to  a  constructive 
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fraud.''  (Griff eth  v.  Brown,  76  Cal.  260,  [18  Pac.  372].) 
"The  vital  principle  is  that  he  who,  by  his  language  or  con- 
duct, leads  another  to  do  what  he  would  not  otherwise  have 
done,  shall  not  subject  such  person  to  loss  or  injury  by  dis- 
appointing the  expectations  upon  which  he  acted.*'  {Dicker- 
$on  V.  Colgrove,  100  U.  S.  580.) 

The  question  whether  respondent  is  estopped  by  her  acts  or 
silence  to  set  up  her  prior  title  against  appellant's  depends 
upon  her  knowledge  of  her  husband's  acts  in  relation  to  the 
leased  property.  At  the  time  the  lease  was  made  respondent 
knew  that  her  husband  was  going  to  lease  the  property.  The 
same  day,  when  her  husband  came  home,  she  learned  that  the 
lease  had  been  executed  and  that  he  had  leased  it  for  a  term 
of  five  years.  She  had  no  other  knowledge  of  the  contents  of 
the  lease  or  the  option  until  ten  days  thereafter.  There  is  no 
evidence  and  no  finding  as  to  when  the  bam  was  erected  upon 
the  premises.  It  might  have  been,  and  probably  was,  built 
within  ten  days  after  the  execution  of  the  lease  and  before 
respondent  had  knowledge  of  the  option.  Had  she  known  of 
its  construction,  she  would  have  been  justified  in  assuming 
that  it  was  built  in  order  that  plaintiff  might  use  the  premises 
to  advantage  under  the  lease.  In  the  absence  of  evidence  and 
finding,  the  presumption  must  be  in  support  of  the  judgment. 
As  respondent  had  no  knowledge  that  the  bam  was  con- 
itmcted  by  reason  of  the  option,  no  estoppel  can  be  imputed 
to  her  on  this  account 

Plaintiff's  status  was  not  changed  from  that  time  until 
October  2, 1902,  except  by  the  payment  of  the  $10  per  month 
rent.  The  court  finds  the  value  of  the  property  was  $50  per 
front  foot  at  the  time  of  the  making  of  the  lease,  and  the 
value  of  the  lot  at  the  time  of  the  trial  (October,  1905)  to  be 
in  gross  $29,000.  There  is  neither  evidence  nor  finding  to 
show  value  at  any  intervening  time.  There  is  nothing  by 
which  it  can  be  determined  how  long  the  market  value  of  the 
property  continued  at  $50  per  front  foot.  If,  as  appellant 
contends,  he  was  prejudiced  by  being  prevented  from  buying 
other  property  in  the  neighborhood  at  $50  or  $80  per  front 
foot,  and  holding  it  until  its  value  increased  to  $376  per  front 
foot,  this  was  not  because  of  any  act  of  respondent  In  the 
abs^ce  of  evidence  or  finding  as  to  intermediate  values  it  will 
be  presumed  in  support  of  the  trial  court's  finding  that  re- 
spondent was  not  estopped;  that  $50  per  foot  continued  to  be 


Digitized  by  VjOOQ IC 


148  LiNDLBT  V,  Blumbebg.         [7  Cal.  App. 


the  value  of  the  property  until  after  appellant  had  notice  of 
respondent's  title  and  claim.  Having  had  this  notice  before 
the  rise  in  values,  appellant  cannot  successfully  contend  that 
any  loss  or  injury  of  this  kind  was  due  to  the  act  of  respond- 
ent. He  was  under  no  obligation  to  carry  out  the  option  or 
pay  any  part  of  the  $80  per  front  foot  purchase  price,  and 
could  have  released  himself  from  the  option  by  simply  with- 
drawing at  any  time. 

All  the  obligations  entered  into  by  appellant  so  far  as  the 
option  was  concerned  were  without  knowledge  of  the  respond- 
ent at  the  time  the  obligations  were  assumed.  The  apprecia- 
tion in  value  of  the  property  was  after  appellant  had  notice 
of  respondent's  title  and  information  that  she  intended  to 
maintain  her  rights  against  the  option.  It  cannot,  therefore, 
be  said  that  appellant  suffered  any  loss  or  injury  on  account 
of  disappointing  expectations  for  which  respondent  was  re- 
sponsible. 

Finding  X  is  attacked  by  appellant  as  unsupported  by  the 
evidence.  This  finding  merely  negatives  certain  allegations 
of  the  complaint,  and  when  considered  with  finding  XIV  dis- 
tinguishes between  the  knowledge  upon  the  part  of  the  re- 
spondent that  the  lease  had  been  made  and  knowledge  of 
its  contents.  The  testimony  of  the  respondent  is  that  she  and 
her  husband  had  talked  about  leasing  the  property  for  three 
years;  that  the  agent  who  drew  the  lease  called  and  asked  her 
if  she  was  willing  to  the  leasing  of  Main  street  and  she  an- 
swered "certainly."  When  her  husband  came  home  that 
evening  he  told  her  he  had  leased  for  five  years.  She  nega- 
tives sdl  other  knowledge  of  the  contents  until  several  days 
after,  when  her  husband  told  her  that  he  had  given  the  op- 
tion. There  is  a  direct  conflict  between  her  evidence  and  that 
of  the  agent  in  this  respect,  but  the  evidence  supports  the  in- 
ference that  neither  the  lease  nor  the  option  were  given  with 
full  knowledge,  consent  or  acquiescence  on  her  part.  There  is 
an  absence  of  evidence  in  respect  to  the  other  part  of  finding 
X  which  is  assailed,  to  wit:  That  "it  is  not  true  that  at  the 
time  of  the  execution  of  said  instrument,  nor  at  any  other 
time  until  the  2d  day  of  October,  1902,  said  defendant  did  not 
assert  or  claim  any  right,  title  or  interest  in  said  property, 
nor  make  any  objection  to  said  lease  or  option."  This  was  a 
negative  allegation  of  the  complaint  which  was  denied  by  the 
answer.    In  the  absence  of  evidence  to  support  an  allegation 
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necessary  to  be  proven,  the  finding  upon  the  issue  raised 
thereby  should  be  against  the  person  alleging  and  failing 
to  prove  it  This  rule  was  followed  by  the  trial  court,  but 
we  do  not  think  the  finding  material,  as  it  is  immediately  fol- 
lowed by  the  further  finding  that  she  made  no  claim  or  ob- 
jection to  the  plaintiff  until  October  2,  1902.  If  no  knowl- 
edge of  her  claim  was  brought  home  to  the  plaintiff,  he  would 
not  be  affected  by  such  assertion  to  others.  The  point  that 
the  evidence  is  insufScient  to  support  the  finding  of  a  delivery 
of  the  deed  of  October  20, 1896,  has  heretofore  been  considered, 
as  has,  also,  the  evidence  in  relation  to  the  purchase  of  the 
property  in  1895  by  William  Simpson  and  respondent's  con- 
tribution to  the  purchase  price  in  that  transaction. 

The  weaknesses  and  inconsistencies  and  conflicts  in  the 
evidence  which  supports  the  findings,  to  which  our  attention 
has  been  called  by  appellant,  are  apparent,  but  it  is  not  neces- 
sary that  the  trial  court  accept  and  act  upon  the  testimony 
that  appeals  most  strongly  to  us  in  order  to  sustain  its  find- 
ingg  against  an  attack  for  insufficiency  of  the  evidence.  There 
is  evidence,  and  the  trial  court  has  accepted  and  acted  upon  it 

The  good  faith  of  all  the  parties  is  declared  by  the  decision 
of  the  trial  court,  and  the  question.  Is  a  party  holding  posses- 
sion of  real  property  under  a  lease  and  option  to  purchase, 
which  has  been  recorded,  entitled  to  compel  a  specific  per- 
formance of  the  option  by  a  grantee  claiming  under  a  prior 
unrecorded  deed  from  the  same  person  f  was  answered  by 
denying  specific  performance.  There  is  evidence  in  support 
of  the  inference  of  fact,  and  the  conclusion  of  law  is  correct 

The  judgment  and  order  appealed  from  are  afiirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  January  17,  1908,  and  a  peti- 
tion to  have  the  cause  heard  in  the  supreme  court,  after  judg- 
ment in  the  district  court  of  appeal,  was  denied  by  the  su* 
prema  court  on  February  13, 1908. 
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[CiT.  No.  285.    First  AppeUato  Distriet.— Deeember  19,  1907.] 

THE  SNIPSIC  COMPANY,  Respondent,  v.  JOS.  SMITH, 

Appellant 

Action  fob  Goods  Sold — ^Pleading — Unvehupiid  GoiiPLAnfT  bt  As* 
siONOB— Demubreb  TO  Answib  Impbopeblt  Bustadyed. — In  ma  mo- 
tion for  goods  sold  and  delivered  by  plaintiff's  assignor,  where 
the  complaint  is  unverified,  and  the  answer  speciAeallj  denies  everj 
allegation  of  the  complaint,  including  the  allegation  of  nonpaj- 
ment,  and  of  assignment  to  the  plaintiff,  and  as  a  separate  af- 
firmative defense  that  defendant  was  fraudulently  induced  to  sign 
the  writing  referred  to  in  the  complaint,  a  general  demurrer  to 
the  answer,  which  did  not  demur  to  each  separate  defense,  waf 
improperly  sustained. 

Id. — Construction  of  Answbb — Inconsistent  Defenses — Adicission 
IN  One  Defense. — ^The  defendant  had  the  right  to  plead  as 
many  defenses  as  he  had,  though  they  may  be  inconsistent;  and 
an  admission  made  in  the  affirmative  defense  cannot  qualify  or 
affect  the  specific  denials  of  the  answer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  E.  McElroy,  and  James  G.  Quinn,  for  Appellant. 

Howard  E.  James,  for  Respondent 

HALL,  J. — This  is  an  appeal  from  judgment  rendered 
against  defendant  for  failure  to  further  plead  after  demurrer 
sustained  to  his  answer. 

The  complaint  states  a  cause  of  action  for  goods  sold  and 
delivered  by  plaintiff's  assignor  to  defendant,  and  is  un- 
verified. 

The  answer  sets  up  two  defenses.  The  first  specifically 
denies  every  allegation  of  the  complaint,  including  the  all^a- 
tion  of  nonpayment  and  of  the  assignment  to  plaintiff. 

As  a  separate  defense  defendant  set  up  as  affirmative  mat- 
ter that  he  was  fraudulently  induced  to  sign  the  writing  re- 
ferred to  in  the  complaint 


Digitized  by  VjOOQ IC 


Dec.  1907.]  Campbell  v.  Free.  151 

The  demurrer  to  the  answer  was  a  general  demurrer  to  the 
entire  answer,  and  not  a  demurrer  to  each  separate  defense. 

As  the  first  defense  was  separately  pleaded,  ending  with  a 
demand  for  judgment,  it  is  difficult  to  see  upon  what  theory 
the  demurrer  was  sustained.  The  denials  of  the  first  defense 
present  a  perfect  answer  to  the  cause  of  action,  and  any  ad- 
missions, if  we  assume  that  there  are  any  in  the  second  and 
separate  defense,  cannot  he  regarded  as  destroying  the  effect 
of  such  denials.  {Banta  v.  Siller,  121  Cal.  414,  [53  Pac. 
935] ;  Nudd  v.  Thompson,  34  Cal.  39 ;  Amador  County  v.  Biit- 
terfield,  51  Cal.  526;  Boiio  v.  Vandament,  67  CaL  332,  [7 
Pac.  753] ;  McDonald  v.  Southern  By.  Co.,  101  Cal.  206,  [35 
Pac.  643].) 

In  several  of  the  ahove-cited  cases  the  question  arose  upon  a 
motion  by  plaintiff  for  judgment  upon  the  pleadings;  but 
such  a  motion  presents  for  determination  the  same  questions 
of  law  as  are  presented  by  a  general  demurrer  to  the  answer. 
The  defendant  had  the  right  to  plead  as  many  defenses  as  he 
had  (Code  Civ.  Proc.  441),  even  though  they  were  incon- 
sistent with  each  other.  {Banta  v.  Siller,  121  Cal.  414,  [53 
Pac.  935].) 

The  court  erred  in  sustaining  plaintiff's  demurrer  to  de- 
fendant's answer,  and  the  judgment  is,  therefore,  reversed. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Ghr.  Ko.  440.    First  Appellate  Di8tTict.~-December  19,  1907.] 

JAMES    H.    CAMPBELL,    Contestant    and    Appellant,    v. 
ARTHUR  M.  FREE,  Respondent. 

EiiBonoN  Contest — ^Election  of  Inxlioiblb  Candidate — ^Federal  Of- 
ficer.— The  eleetion  of  a  candidate  bj  a  majority  of  the  yotei 
east»  who  was  ineligible  bj  reason  of  hie  holding  the  federal  of- 
flee  of  postmaster  at  the  time  of  the  election,  eannot  have  the 
eifeet  to  cause  the  election  of  an  eligible  candidate  having  a  less 
number  of  votes,  but  must  be  annulled  as  invalid. 

III.— ^CosTS  TTPON  Annulment. — ^Where  an  election  is  annulled  upon  a 
eontest,  a  judgment  for  costs  must  be  rendered  in  favor  of  the 
ieatesting  party  against  the  partj  whose  election  was  contested. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    M.  H.  Hyland,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  E.  Richards,  C.  C.  Coolidge,  James  P.  Sex,  and  H.  S. 
Bridges,  for  Appellant 

Rogers,  Bloomingdale  &  Free,  for  Respondent 

COOPER,  P.  J.— This  proceeding  was  brought  by  plaintiff 
as  contestant  to  determine  the  question  as  to  who,  if  anyone, 
was  elected  to  the  office  of  district  attorney  of  the  county  of 
Santa  Clara  at  the  general  election  held  in  November,  1906, 
and  to  have  it  declared  that  the  election  of  respondent  be 
annulled  and  set  aside.  The  trial  court,  upon  its  findings, 
ordered  judgment,  annulling  and  setting  aside  the  declaration 
of  the  official  board  of  canvassers,  and  declaring  void  the 
alleged  election  of  respondent,  but  refused  to  declare  the 
appellant  elected  to  said  office.  This  appeal  is  from  the 
judgment  so  entered. 

Respondent  does  not  question  the  judgment  annulling  the 
election  as  to  him.  Appellant  contends  that  it  should  have 
been  further  adjudged  that  he  was  duly  elected  to  the  said 
office.  The  record  contains  many  questions  as  to  rulings  on 
ballots,  and  as  to  whether  or  not  certain  ballots  were  properly 
rejected  or  counted.  It  is,  however,  to  the  credit  of  counsel, 
conceded  that  if  the  ruling  of  the  court  was  correct  on  the 
main  question,  the  ballots  concerning  which  the  rulings  are 
questioned,  however  counted,  would  not  change  the  result 
All  other  questions  are,  therefore,  eliminated,  except  the 
single  one  as  to  whether  or  not  the  appellant  was  elected  to 
the  office  of  district  attorney  at  the  said  election. 

The  facts  material  to  the  question,  as  found  by  the  court, 
are  as  follows :  Respondent  received  at  said  election  5,840  legal 
votes,  and  appellant  5,748.  The  respondent,  at  the  time  of 
said  election,  held  the  office  of  postmaster  at  Mountain  View, 
with  a  compensation  exceeding  $500  per  annum,  and  was, 
therefore,  ineligible  to  the  office.  The  constitution  provides 
(art.  20,  sec.  13)  that  a  plurality  of  the  votes  given  at  an 
election  shall  constitute  a  choice;  and  the  Political  Code  (sec. 
1066)  states  that  "the  person  receiving  at  any  election  the 
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highest  number  of  votes  for  any  office  to  be  filled  at  such  elec- 
tion is  elected  thereto/'  The  appellant  did  not  receive  the 
plurality  of  the  votes  given  at  the  election.  He  contends 
that  the  votes  cast  for  respondent  should  not  be  considered  in 
any  manner  in  the  count,  for  the  reason  that  the  respondent 
was  ineligible ;  that  the  case  should  be  determined  in  the  same 
manner  as  if  the  votes  respondent  received  had  been  cast 
for  the  King  of  England  or  the  man  in  the  moon.  To  such 
doctrine  we  cannot  accede.  The  respondent  was  a  citizen  of 
the  state,  a  resident  and  elector  of  the  county,  and  it  does  not 
appear  that  he  even  knew  of  his  own  ineligibility.  The  law 
contemplates  that  the  electors  shall  decide  the  question  as  to 
who  shall  be  elected  to  an  office,  and  that  it  is  necessary  to  a 
choice  that  someone  legally  qualified  shall  receive  a  plurality 
of  the  ''votes  given  at  the  election."  The  appellant  did  not 
receive  such  plurality.  The  votes  cast  for  respondent  were 
votes  given  at  the  election.  It  is  not  necessary  to  discuss  the 
question  as  to  the  effect  of  votes  given  for  a  name  in  myth- 
ology, or  to  someone  whose  name  has  come  down  in  history, 
as  Julius  Caesar,  or  Mohammed.  In  such  case  the  elector 
would  clearly  appear  not  to  have  intended  to  express  his 
choice  as  to  who  should  hold  the  office.  The  electors  usually 
take  a  pride  and  an  interest  in  casting  their  votes  for  the 
person  or  candidate  of  their  choice,  not  as  an  idle  act,  but 
with  a  view  of  giving  the  office,  with  its  honors  and  emolu- 
ments, to  such  person  or  candidate.  If  the  person  for  whom 
vuch  votes  are  cast  is  ineligible,  the  votes  are  not  to  be  counted 
for  the  next  highest  candidate  on  the  list.  If  a  majority  of 
the  voters,  either  by  mistake  of  law  or  of  fact,  happen  to  cast 
their  ballots  for  an  ineligible  candidate,  it  does  not  follow  that 
the  next  highest  on  the  list  would  receive  the  office.  The 
votes,  if  given  in  good  faith,  for  a  person  who  is  a  candidate 
for  the  office,  and  who  afterward  is  found  to  be  ineligible,  are 
notwithstanding  legal  votes.  It  sometimes  happens,  notwith- 
standing all  care,  that  a  political  convention  nominates  a 
person  to  an  office  who  is  afterward  found  to  be  ineligible, 
and  that  such  fact  was  not  only  unknown  to  the  convention 
which  nominated  him,  and  to  the  voters,  but  also  unknown  to 
himself.  In  such  case  it  is  consistent  with  the  theory  of  our 
institutions,  and  the  right  of  the  people  to  have  officers  of 
their  own  choosing,  to  consider  the  election  void,  because  it  is 
not  an  expression  of  the  will  of  the  people  by  a  plurality  of 
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the  votes  cast.  Any  other  rule  might  result  in  giving  an 
office  to  a  very  incompetent  or  dishonest  man  who  received 
only  a  few  votes.  In  the  case  at  bar  one  Brandt  received  407 
votes  out  of  about  12,000  cast  for  the  office  of  district  at- 
torney. Suppose  the  appellant  was  also  ineligible  to  that 
office;  if  his  views  are  correct  the  courts  would  have  to  de- 
clare Brandt  the  duly  elected  district  attorney. 

The  views  we  have  expressed  are  supported  by  decisions  in 
our  own  state.  (Saunders  v.  Haynes,  13  Cal.  145 ;  Crawford 
V.  Dunbar,  52  Cal.  36;  People  v.  Bodgers,  118  CaL  393,  [46 
Pac.  740,  50  Pac.  668].)  In  the  latter  case  it  is  said:  **The 
election  of  appellant  was  declared  void,  and  was  annulled  by 
reason  of  his  ineligibility  to  the  office;  but  inasmuch  as  he 
received  a  majority  of  the  votes  cast  at  the  election,  the  court 
was  not  authorized  to  declare  that  any  other  person  was 
elected.'* 

The  same  rule  prevails  in  Pennsylvania.  {Commonwealth  v. 
Cluley,  56  Pa.  St.  270,  [94  Am.  Dec.  75].)  It  is  there  said: 
''Even  in  England  it  has  been  held  that  votes  for  a  dis- 
qualified person  are  not  lost  or  thrown  away,  so  as  to  justify 
the  presiding  officers  in  returning  as  elected  another  candidate 
having  a  less  number  of  votes,  and,  if  they  do  so,  a  quo  war- 
ranto information  will  be  granted  against  the  person  so  de- 
clared to  be  elected  on  his  accepting  office.  Under  constitu- 
tions such  as  ours  there  are  even  greater  reasons  for  holding 
that  a  minority  candidate  is  not  entitled  to  the  office  if  he 
who  received  the  highest  number  of  votes  is  disqualified*'; 
and  in  New  York  {People  v.  Clute,  50  N.  T.  451,  [10  Am. 
Rep.  508]);  and  in  Michigan  {People  v.  Molitor,  23  Mich. 
341) ;  and  in  Kentucky  {Howes  v.  Perry,  92  Ky.  260,  [36  Am. 
St.  Rep.  591,  17  S.  W.  575]) ;  and  in  West  Virginia  {Dryden 
V.  Bunnbume,  20  W.  Va.  89) ;  and  in  Arkansas  {Sweptson  v. 
Barton,  39  Ark.  549) ;  and  in  Missouri  {State  v.  Walsh,  7  Mo. 
App.  142;  State  v.  Fafl,  53  Mo.  97). 

In  Indiana  the  rule  appears  to  be  to  the  contrary,  but  we 
do  not  approve  of  the  doctrine  as  laid  down  in  the  cases  from 
that  state. 

In  the  judgment,  after  annulling  and  setting  aside  the  elec- 
tion of  respondent,  the  court  directed  "that  each  party  pay 
their  own  costs."  This  is  not  in  accord  with  the  plain  man- 
date of  the  statute  in  regard  to  election  contests  (Code  Civ. 
Proc,  sec.  1125),  which  provided  at  the  time  of  this  contest 
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that  ''if  the  election  is  annulled  and  set  aside,  judgment  for 
costs  must  be  rendered  against  the  party  whose  election  was 
contested  in  favor  of  the  party  contesting  the  same." 

The  trial  court  is  directed  to  modify  the  judgment  by  strik- 
ing therefrom  the  portion  quoted,  and  inserting  in  lieu  there- 
of ''and  the  contestant  is  entitled  to  judgment  for  costs 
against  respondent";  and  as  so  modified  the  judgment  is  af- 
firmed. 

Hall,  J^  and  Kerrigan,  J.,  concurred. 


[CIt.  No.  447.    First  Appellate  District^Deeember  19,  1907.] 

JAMES  H.  CAMPBELL,  Respondent,  v.  BOARD  OP  SU- 
PERVISORS OF  SANTA  CLARA  COUNTY  et  al., 
Appellants. 

Omoi— Vacanct— ELBcnoN  of  Inklioibu  Psbson — Annulment — 
Pownt  OF  BuPEKVisoHs  TO  Appoint. — Where  an  ineligible  person 
hai  been  elected  to  the  office  of  district  attomej,  and  the  elec- 
tion has  been  annulled  upon  a  contest,  such  annulment  creates  a 
▼aeancy  in  the  office,  which  the  board  of  supervisors  of  the  county 
have  power  to  fill  bj  appointment. 

Id.— OoNSTBuonoN  of  Poutical  Code — ^Vacancies — ^"Incumbent" — 
Failure  to  Possess  Office. — ^Within  the  meaning  of  section  996 
of  the  Political  Code,  providing  for  vacancies  in  office,  bj  the 
happening  of  certain  conditions  relating  to  the  "incumbent,"  in- 
eluding  ''(10)  The  decision  bj  a  competent  tribunal  declaring 
void  his  election  or  appointment/'  the  ineligible  person  must  be 
deemed  an  "incumbent"  within  the  meaning  of  that  section, 
though  he  did  not  qualify  nor  possess  the  office. 

Id. — Bights  of  Incumbent — ^Logum  Tenens — Improper  Injunction. — 
The  previous  incumbent  of  the  office  who  holds  over  after  the  ex- 
piration of  his  term  until  the  election  of  the  ineligible  candidate 
b  annulled  holds  as  a  mere  locum  tenens  until  that  time;  and  a 
Judgment,  at  his  suit,  enjoining  the  board  of  supervisors  from 
filling  the  vacancy  and  the  county  clerk  from  issuing  a  certificate 
te  their  appointee  was  improperly  granted,  and  must  be  reversed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    A.  L.  Rhodes,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Rogers,  Bloomingdale  &  Free^  for  Appellants. 
James  H.  Campbell,  and  John  E.  Richards,  for  Respondent. 

COOPER,  P.  J. — This  action  waa  brought  to  enjoin  the 
board  of  supervisors  of  Santa  Clara  county  and  the  several 
members  thereof  from  declaring  a  vacancy  in  the  office  of 
district  attorney  of  said  county,  and  then  filling  such  office 
by  appointment,  and  also  to  enjoin  the  county  clerk  of  said 
county  from  issuing  a  certificate  of  appointment  to  any  per- 
son who  might  be  appointed  district  attorney  of  said  county 
by  said  board  of  supervisors. 

Judgment  was  entered  for  plaintiff  as  prayed  for,  and  this 
appeal  is  from  the  judgment. 

At  the  general  election  held  in  November,  1902,  plaintiff 
was  duly  elected  district  attorney  of  said  county  for  the  term 
of  four  years,  his  term  to  commence  on  the  first  Monday 
of  January,  1903.  He  duly  qualified,  entered  upon  the  dis- 
charge of  the  duties  of  his  office,  and  ever  since  has  continued 
in  possession  of  said  office  and  in  the  discharge  of  the  duties 
thereof.  At  the  general  election  held  in  November,  1906,  the 
plaintiff  and  one  Arthur  M.  Free  were  each  candidates  for 
the  said  office  of  district  attorney.  Free  received  a  plurality 
of  the  votes  cast  at  such  election,  and  was  declared  by  the 
board  of  supervisors  duly  elected  to  such  office.  He  declined 
and  refused  to  file  his  official  bond  and  take  the  oath  of  office. 
After  the  declaration  by  the  board  of  supervisors  to  the  effect 
that  Free  had  been  duly  elected,  the  plaintiff  instituted  pro- 
ceedings in  the  superior  court  of  said  county  to  contest  the 
election  of  said  Free,  which  resulted  in  a  judgment  declaring 
that  at  the  time  of  the  election  Free  was  ineligible  to  the 
office  by  reason  of  the  fact  that  he  held  a  lucrative  office  under 
the  United  States  government,  the  compensation  of  which  ex- 
ceeded $500  per  year,  and  annulling  his  election  for  this  rea- 
son. The  judgment,  besides  declaring  that  at  the  time  of  his 
election  Free  was  ineligible  to  the  said  office,  in  effect  ad- 
judged that  plaintiff  was  not  elected  to  said  office.  This  judg- 
ment has  this  day  been  affirmed  here.  (CampbeU  y.  Free 
(No.  400),  ante,  p.  151,  [93  Pac.  1060].)  The  question  there- 
fore  resolves  itself  into  whether  or  not  there  is  a  vacancy  in 
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the  office  of  district  attorney  of  said  county,  which  the  board 
of  supervisors  are  authorized  to  fill  by  appointment. 

It  is  provided  in  the  Code  of  Civil  Procedure  (section  1111) 
that  the  right  of  any  person  declared  elected  may  be  con- 
tested when  the  person  was  not  at  the  time  of  the  election 
eligible  to  the  office.  The  code  evidently  contemplates  that 
cases  may  arise  in  which  the  person  declared  elected,  and  who 
receives  the  highest  number  of  legal  votes,  was  at  the  time  of 
his  election  ineligible  to  the  office.  In  many  cases  the  evi- 
dence as  to  the  ineligibility  of  a  candidate  is  conflicting,  and 
it  requires  a  careful  weighing  and  analysis  of  the  evidence  by 
the  trial  court  to  determine  the  ultimate  fact.  The  code  in 
such  case  provides  for  a  contest  as  to  the  right  of  a  person  de- 
clared elected  to  an  office,  although  he  be  at  the  time  of  the 
election  ineligible.  It  provides  (section  1122)  that  after  hear- 
ing the  ''proofs  and  allegations  of  the  parties  the  court  must 
pronounce  judgment  in  the  premises,  either  confirming  or  an- 
nulling and  setting  aside  such  election.  We  must  then  look 
to  the  Political  Code  as  to  when  an  office  becomes  vacant.  It 
is  there  provided  (section  996) :  ''An  office  becomes  vacant  on 
the  happening  of  either  of  the  following  events  before  the 
expiration  of  the  term:  (1)  The  death  of  the  incumbent.  .  .  . 
(10)  The  decision  by  a  competent  tribunal  declaring  void  his 
election  or  appointment." 

The  court  declared  void  the  election  of  Free  before  the  ex- 
piration of  his  term,  and  the  question  therefore  narrows  itself 
to  the  one  as  to  whether  or  not  he  was  the  incumbent. 

It  has  been  held,  and  is  the  rule  in  this  state,  that  one 
who  has  been  elected  to  an  office,  but  who  fails  to  qualify  by 
filing  the  bond,  is  in  the  sense  of  the  statute  the  incumhent, 
although  he  never  was  in  possession  of  nor  performed  any 
duty  in  connection  with  the  office.  The  office  in  such  case 
has  been  held  to  become  vacant  by  his  refusal  to  file  his  offi- 
cial oath  or  bond  within  the  time  prescribed.  {People  v.  7ay- 
lor,  57  CaL  620.) 

The  court  in  that  case,  after  a  careful  consideration  of  sec- 
tion 996  of  the  Political  Code,  said:  "This  provision  of  the 
code  regards  the  person  duly  elected  to  an  office  as  the  incum- 
bent of  that  office  from  the  time  of  the  commencement  of  the 
term  for  which  he  was  elected  until  the  expiration  thereof, 
whether  he  qualifies  or  not"  The  difference  between  that 
and  the  one  at  bar  is  that  there  the  person  elected 
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neglected  and  failed  to  qualify  after  his  election,  and  here 
he  neglected  to  qualify  by  making  himself  ineligible  before 
election.  There  tiie  person  elected  was  ineligible  at  the  time 
bis  term  began  because  he  did  not  comply  with  the  statutory 
mandate  as  to  qualifying;  here  he  was  ineligible  because  at 
the  time  he  was  elected  he  had  neglected  to  resign  his  office 
of  postmaster.  In  the  one  case  the  person  elected  did  not  do 
that  which  the  law  declared  that  he  must  do  after  his  eleo- 
tion  in  order  to  be  qualified  to  get  title  to  the  office;  in  the 
other  he  neglected  to  do  that  which  the  law  required  that  he 
should  do  in  order  to  be  a  person  qualified  to  be  elected  to 
the  office.  In  both  cases  the  officer  was  elected.  In  neither 
was  he  entitled  to  the  office  when  the  term  commenced.  In 
the  case  cited  the  court  held  that  the  person  elected  was  not 
eligible  to  take  the  office  at  the  time  the  term  began;  in  the 
ease  at  bar  the  court  held  that  the  person  elected  was  not 
eligible  to  take  the  office  at  the  time  of  the  election.  We  think 
that  it  would  be  a  distinction  without  a  substantial  difference 
to  hold  that  in  the  case  cited  the  party  elected  was  the  in- 
cumbent, and  that  in  this  case  he  was  not.  We  therefore  con- 
clude that  the  office  became  vacant  upon  the  decision  of  the 
court  declaring  void  the  election  of  Free. 

The  decision  in  People  v.  Rodgers,  118  CaL  393,  [46  Pao. 
740,  50  Pac.  668],  supports  the  conclusion  we  have  reached 
in  this.  In  that  case  Rodgers  was  elected  chief  of  police  of 
the  city  of  Sacramento,  and  received  his  certificate  of  elec- 
tion. He  was  ineligible  at  the  time  of  his  election,  but  at 
the  commencement  of  his  term  he,  without  the  consent  of 
Drew,  his  predecessor  in  office,  intruded  into  and  obtained 
possession  of  the  office.  After  Rodgers  had  so  taken  pos- 
session of  the  office  a  proceeding  was  instituted  by  an  elector 
of  the  city,  contesting  his  right  to  hold  the  office,  which  re* 
suited  in  a  judgment  duly  made,  setting  aside  his  election 
by  reason  of  his  ineligibility  at  the  time  of  such  election* 
After  the  judgment  so  made  the  board  of  supervisors  ap- 
pointed Rodgers  to  the  office.  It  will  thus  be  seen  that  the 
only  difference  between  the  two  cases  is  that  in  that  case  the 
party  declared  elected,  but  who  was  ineligible,  had  taken  pos- 
session of  the  office,  and  in  this  case  the  predecessor  is  still 
holding.  The  court,  after  a  statement  of  the  facts,  and  a 
reference  to  subdivision  10,  section  996  of  the  Political  Code^ 
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said:  ''There  was  thus  presented  the  precise  circumstances 
contemplated  by  the  above  provision  of  the  Political  Code. 
The  election  of  the  defendant  had  been  contested  on  the 
ground  that  he  was  ineligible  to  the  office^  and  a  competent 
tribunal  had  decided  that  the  election  was  void.  ...  An  elec- 
tion to  fill  the  office,  regular  in  all  respects,  had  been  held, 
and  the  electors  of  the  city  had  at  that  election  chosen  the 
defendant  by  a  majority  of  their  votes  to  be  the  successor 
of  the  relator,  and  he  had  qualified  for  the  office  and  entered 
upon  its  duties.  By  reason  of  certain  extrinsic  facts  he  was 
held  not  to  be  entitled  to  retain  the  office,  but  he  had  never- 
theless been  elected  as  the  successor  of  the  relator,  and  had 
qualified  for  the  office  and  entered  upon  its  duties.'' 

In  the  case  at  bar  Free  did  not  qualify  nor  enter  upon  the 
duties  of  the  office ;  but  we  cannot  see  any  reason  for  holding 
that  an  office  becomes  vacant  in  a  case  where  an  ineligible 
officer,  who  has  been  elected,  enters  into  possession  of  it,  and 
a  judgment  is  afterward  entered  declaring  his  election  void, 
that  would  not  apply  with  equal  force  to  a  case  where,  under 
like  circumstances,  the  ineligible  officer  has  not  taken  pos- 
session of  the  office.  The  question  as  to  who  is  in  the  actual 
possession  of  the  office  is  not  made  a  factor  by  the  provisions 
of  the  code.  Nor  would  the  fact  that  Free  failed  to  qualify 
and  take  the  oath  of  office  make  any  difference.  In  Adams 
V.  Doyle,  139  Cal.  678,  [73  Pac.  582],  the  question  was  as  to 
v^hether  or  not  there  was  a  vacancy  in  the  office  of  sheriff  of 
Tuolumne  county  at  the  time  the  board  of  supervisors  ap- 
pointed Adams  to  that  office.  Adams  had  been  a  candidate 
for  the  office  at  the  preceding  election,  had  received  the  high- 
est number  of  votes,  and  had  received  his  certificate  of  elec- 
tion. He  did  not  file  his  bond  and  take  the  oath  as  prescribed 
by  law.  His  predecessor  in  office  continued  to  be  the  in- 
cumbent after  the  term  of  Adams  had  begun  and  before  the 
board  of  supervisors  appointed  him  to  the  office.  Adams  had 
not  only  failed  to  qualify  after  his  election,  but  had  not 
taken  possession  of  the  office.  The  board  of  supervisors  de- 
elared  the  office  vacant,  and  appointed  Adams  to  the  very 
office  to  which  he  had  been  elected,  and  for  which  he  had 
failed  to  qualify.  He  qualified  under  the  appointment  so 
made,  and  the  court  held  that  there  was  a  vacancy,  and  that 
his  title  under  the  appointment  was  valid.    The  court  there 
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said:  '^The  incumbent,  in  the  sense  of  the  statute,  is  the  per- 
son declared  elected  to  hold  the  term,  who  holds  title  to  it, 
subject  to  forfeiture  by  failing  to  qualify,  although  it  is  not 
yet  begun.  The  fact  that  the  prior  incumbent,  in  order  that 
the  public  business  may  be  done,  is  allowed  and  directed  to 
continue  to  discharge  the  duties  in  the  meantime,  and  until 
some  person  is  lawfully  invested  with  title  to  the  term,  does 
not  affect  the  question  of  there  being  a  vacancy  in  the  sense 
intended.  The  vacancy  is  in  the  term  of  four  years  just  be- 
ginning. The  prior  incumbent  does  not  claim  title  to  this 
term,  and  he  has  none,  but  is  a  mere  locum  tenens,  holding 
for  public  convenience  until  the  vacancy  in  the  term  is  filled.*' 

The  conclusion  we  have  reached  does  not  injure  the  plain- 
tiff. He  has  enjoyed  the  full  benefit  of  the  term  for  which 
he  was  elected.  He  was  not  elected  for  the  term  he  is  seeking 
to  hold.  The  question  involved  is  one  of  public  concern.  The 
oflSce  having  become  vacant,  the  ordinary  machinery  of  the 
law  cannot  be  enjoined  from  filling  such  vacancy  by  appoint- 
ment 

The  judgment  is  reversed. 

Hall,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  17,  1908. 


[GIt.  No.  431.    Second  Appellate  Distriot.— December  20,  1907.] 

B.  C.  WEBSTER,  Appellant,  v.  ANNA  N.  GIBSON  and 
J.  N.  GIBSON,  Respondents. 

Spegiho  Pkbformance — Support  ov  Findings  and  Judgment. — In  this 
action  for  specific  performance  it  is  held  that  the  evidence  sus- 
tains the  findings  of  the  court,  that  the  signature  of  defendant 
wife,  as  owner,  was  procured  bj  fraudulent  representations  of  the 
plaintiff,  that  the  price  fixed  was  not  the  full  value  of  the  prop- 
ertj,  that  an  escrow  agreed  bj  her  husband  with  plaintiff  was  not 
authorized  bj  her,  that  bj  the  terms  thereof,  if  the  title  was 
BOt  found  unencumbered,  the  escrow  was  to  be  at  an  end,  that  it 
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wu  found  enenmberedy  and  tbat  plaintiff  did  not  aeeept  the  same, 
and  that  the  parties  were  placed  in  statu  qw>,  hj  the  eompan/ 
holding  the  escrow,  and  that  the  judgment  for  defendant!  it  fullj 
warranted  bj  the  findings. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County,  and  from  an  order  denying  a  new  triaL  N. 
P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  coorti 

Kemp  ft  Collier,  for  Appellant 

Munson  ft  Barclay,  for  Bespondenta. 

ALLEN,  P.  J. — ^Action  for  specific  performance.  Judg- 
ment for  defendants.  Appeal  from  judgment  and  an  order 
denying  a  new  trial. 

Tlie  material  facts  involved,  as  found  by  the  court,  were, 
that  on  March  21,  1905,  defendant  Anna  Gibson  was  the 
owner  of  certain  real  property;  that  on  said  date  she  signed 
a  receipt  for  $100,  acknowledging  the  same  as  part  payment 
on  account  of  a  sale  by  her  to  plaintiff  of  said  property ;  that 
the  total  consideration  price  was  $4,900;  of  this  sum  $2,900 
was  to  be  paid  on  production  of  a  certificate  of  title  and  de- 
livery of  a  deed,  and  the  balance  to  be  secured  by  mortgage, 
drawing  six  per  cent  interest  on  a  part  of  the  premises  sold. 
No  time  was  specified  in  this  agreement  within  which  the  same 
should  be  performed. 

The  court  found  the  signature  of  Mrs.  Gibson  to  have  been 
procured  by  misrepresentation  in  relation  to  certain  material 
facts  involved  in  the  transaction.  Subsequently  to  the  execu- 
tion of  the  instrument,  Mrs.  Gibson  acknowledged  the  deed 
conveying  said  premises  to  plaintiff  and  left  the  same  with  a 
notary,  without  instructions,  intending,  however,  that  the 
same  should  be  by  some  person  delivered  to  the  purchaser 
in  performance  of  her  agreement.  Subsequently,  on  April 
14,  1905,  the  husband,  without  instructions  from  the  wife, 
obtained  possession  of  the  deed  and  on  said  date  he  and  the 
plaintiff  executed  to  an  abstract  company  certain  written 
escrow  instructions  relative  to  its  delivery,  among  which  in- 
structions it  is  staffed  that  if  the  abstract  company  could, 
f  CaL  App.— 11 
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within  fifteen  days,  write  an  unlimited  certificate  showing  the 
title  to  be  free  of  encumbrance,  except  taxes  for  the  current 
year,  it  should  deliver  the  deed  to  plaintiff  and  pay  to  de- 
fendant Anna  Gibson  the  $2,900  purchase  money  and  deliver 
to  her  the  mortgage.  It  was  further  stipulated  that  unless 
such  abstract  company  could  write  such  certificate  within  fif- 
teen days  it  should  return  the  money  and  mortgage  to  plain- 
tiff. It  appears  that  the  title  was  in  such  condition,  by  reason 
of  certain  building  restrictions  theretofore  imposed  upon  the 
premises,  that  the  abstract  company  could  not  ¥nrite  such  cer- 
tificate, and  the  title  was  not  free  and  unencumbered  in  de- 
fendant. That  on  May  3d  notice  of  the  condition  of  the  title 
was  communicated  to  all  parties,  and  plaintiff  was  notified 
that  unless  he  was  willing,  within  twenty-four  hours,  to  ac- 
cept the  title  in  its  then  condition  that  the  deed  would  be 
returned  to  the  defendant;  that  plaintiff  did  not  agree  to 
accept  such  title  within  the  time  specified,  and  thereupon, 
on  May  5th,  the  deed  was  returned  to  the  defendants,  and  the 
money  and  mortgage  restored  to  plaintiff;  that  on  the  day 
following  the  defendant  tendered  to  plaintiff  the  $100  re- 
ceived under  the  original  receipt,  which  he  refused  to  accept; 
that  no  subsequent  tender  of  the  money  or  mortgage  was  ever 
made  by  plaintiff  to  said  Anna  Oibson,  and  she  is  not  able 
to  transfer  a  good  and  sufScient  title  to  plaintiff;  that  the 
terms  of  said  original  agreement  were  not  just  and  equitable ; 
that  the  sum  of  $4,900  was  not  the  full  value  of  the  premises 
at  the  date  of  the  execution  of  the  said  agreement 

There  is  testimony  in  the  record  tending  to  support  each 
and  every  finding  above  mentioned,  and  such  findings  sup- 
port the  judgment.  Viewing  the  case  presented  by  the  record 
from  any  point,  the  judgment  should  be  affirmed.  Assuming 
the  correctness  of  plaintiff's  position — ^that  certain  findings 
have  no  support  from  the  evidence,  and  therefore  it  is  but 
just  to  say  that  the  husband  was  the  authorized  agent  of  the 
wife,  and  that  all  of  his  acts  were  by  her  authority — it  still 
appears  that  the  written  agreement  of  the  wife  as  subse- 
quently modified  by  the  escrow  agreement  signed  by  the  hus- 
band alone,  all  of  which  instruments,  if  considered  at  all, 
should  be  read  together,  is  an  agreement  that  unless  a  cer- 
tificate showing  an  unencumbered  title  should  be  signed  by 
the  abstract  company  within  fifteen  days  from  April  15th, 
the  transaction  was  at  an  end.    There  is  evidence  in  the  record 
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that  plaintiff  refused  to  accept  the  title  as  shown  by  the  cer- 
tificate, and  thereupon  the  abstract  company  holding  the 
papers  and  money  in  escrow,  acting  under  the  instructions 
given  by  the  parties,  surrendered  to  each  the  papers  and 
money  to  which  they  were  respectively  entitled.  We  believe, 
however,  that  the  court  was  warranted  from  the  evidence  in 
finding  that  the  original  transaction  was  tainted  with  fraud, 
practiced  by  plaintiff,  and  that  the  husband  was  in  no  re- 
spect the  agent  of  his  wife,  and  that  the  price  agreed  to  be 
paid  was  not  the  full  value  of  the  said  premises,  and  that 
defendant  was  not  able  to  convey  a  good  and  sufficient  title; 
all  of  which  being  true,  no  judgment  other  than  that  rendered 
would  be  warranted. 

We  have  examined  the  specifications  of  error  alleged  to 
have  occurred  at  the  trial,  and  find  nothing  prejudicial 
therein. 

The  judgment  and  order  are  affirmed. 

Shaw,  J.,  and  Taggart,  J.,  concurred* 


[Crim.  No.  68.    Second  Appellate  Distrlet. — ^December  20,  1907.] 
THE  PEOPLE,  Respondent,  v.  SA^IUEL  CAIN,  Appellant 

CkuoKAL  Law — ^Labcent  of  Heifsb  bt  Gknebal  Owner  from  Spe- 
cial OwNEBSHiP  of  Agister. — It  is  lareenj  for  the  general  owner 
of  a  heifer  to  steal  it  from  an  agister  who  had  taken  it  from  the 
owner  to  pasture,  for  compensation,  and  who  has  a  special  owner- 
ship therein  for  the  enforcement  of  his  agister's  lien;  and  the 
property  maj  b«  alleged  in  the  information  to  be  the  property  of 
the  agister. 

IDw— Construction  of  Penal  Godb. — ^The  words  ''personal  property 
of  another,''  as  used  in  section  484  of  the  Penal  Code,  correctly 
interpreted,  means  property  in  the  possession  of  another  who  is 
entitled,  as  bailee  or  otherwise,  to  retain  possession  thereof  for 
some  benefit  or  profit  to  himself,  to  the  exclusion  of  all  others,  rather 
than  the  absolute  ownership  defined  by  section  679  of  the  Civil 
Code. 

bw— Labcent  FBOic  Bailee. — ^The  taking  of  property  by  the  general 
•wner  thereof,  from  thfl  possession  of  one  who  rightfully  holds  it 
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ts  bailee  or  otherwise  for  benefit  to  himself,  with  the  intent  to 
eharge  such  bailee  with  the  ralue  thereof,  or  to  deprive  him  ef 
■ueh  benefit,  eonstitutee  larceny. 

fi>. — iNSTBUcnoNS  TO  BE  CONSTRUED  TooiTHXE^ — Instroetions  girett  are 
to  be  eonstraed  together;  and  in  charging  the  jury  it  is  not  nee- 
essarj,  in  dealing  with  each  particular  phase  of  the  ease,  to  re- 
peat all  of  the  conditions  and  limitations  which  are  to  be  gathered 
from  the  entire  text. 

Id.— Chabgs  to  Jubt— Pubsumftion  ov  Innocbngb— Oiroumstanteal 
EviDXNOB. — ^Where  the  court  had  charged  the  jury  that  the  ''law 
presumes  every  man  innocent  until  his  guilt  is  established  beyond 
all  reasonable  doubt,  and  this  presumption  attaches  to  every  fact 
essential  to  conviction,''  such  instruction  is  to  be  taken  in  conneo- 
tion  with  an  instruction  that  ''while  every  fact  essential  to  prove 
the  guilt  of  the  defendant  to  a  moral  certainty  must  be  fully 
proven,  the  law  permits  this  to  be  done  by  circumstantial  evi- 
dence, and  where  the  evidence  is  circumstantial,  but  proves  every 
fact  essential  to  sustain  the  hyiN>thesis  of  guilt,  and  to  ezdnda 
the  hypothesis  of  innocence,  and  is  inconsistent  with  any  other 
rational  conclusion  than  that  of  the  guilt  of  the  defendant,  the 
law  makes  it  the  duty  of  the  jury  to  convict  the  defendant,'' 
and  there  was  no  error  in  such  instructions. 

>a— INSTBUOTION    NOT    PEBTINKNT    TO    EviDKNOl— HaBMLESS    EBBOB — 

BuBDEN  UPON  Appellant. — The  giving  of  an  abstractly  eorreel 
instruction,  which  is  not  pertinent  to  the  evidence,  is  to  be  re- 
garded as  harmless  error,  where  the  record  upon  appeal  fails  to 
•how  how  the  alleged  error  could  have  prejudiced  the  substantial 
rights  of  the  defendant,  upon  whom,  as  appellant,  the  burden  rests 
to  show  such  prejudice  by  the  record. 

ID^ — Suppobt  op  Vebdigt— Pbovincb  op  Jubt  and  Tbzal  Judob.— Held, 
that  there  is  sufficient  evidence  to  support  the  verdict  of  guilty  of 
larceny  as  charged  in  the  information,  and  that  the  determina- 
tion as  to  the  weight  of  conflicting  evidence  and  the  credibility  of 
the  witnesses  were  within  the  province  of  the  jury  in  the  first  in- 
stance, and  in  the  second,  within  that  of  the  trial  judge  in  pass- 
ing upon  the  motion  for  a  new  trial;  and  where  such  motion  k 
denied,  the  verdict  will  not  be  disturbed  upon  appeaL 

iDd — ^Evidencb— Abbest  op  Aoisteb  and  Fobmbb  Owneb  bt  Thibf— 
Dbolabationb — ^Wronopxtl  Intent. — Evidence  was  admissible  to 
show  that  after  defendant  had  stolen  the  heifer  from  the  posees 
tion  of  the  agister,  he  declared  that  he  would  hold  the  agister 
and  the  former  owner  of  the  pasture  both  responsible  for  her  loss, 
and  that  he  caused  them  both  to  be  arrested  for  stealing  the  heifer 
from  the  pasture — ^in  order  to  establish  the  wrongful  intent  with 
which  ha  stole  the  heifer. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
County,  and  from  an  order  denying  a  new  trial  iW.  B. 
Wallace,  Judga 

The  facts  are  stated  in  the  opinion  of  the  court 

Alfred  Daggett,  for  Appellant 

U.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Respondent 

SHAW,  J. — ^The  defendant  was  convicted  of  the  crime  of 
grand  larceny  upon  an  information  wherein  it  was  charged 
that  he  did  willfully,  unlawfully  and  feloniously  take,  steal, 
lead  and  drive  away  a  certain  young  cow,  to  wit,  a  heifer 
then  and  there  of  the  age  of  about  two  and  one-half  years, 
and  then  and  there  the  personal  property  of  one  T.  D.  Cheney. 
Defendant  appeals  from  the  judgment  and  an  order  of  the 
court  denying  his  motion  for  a  new  trial,  and  in  support 
thereof  presents  his  bill  of  exceptions. 

The  subject  of  the  larceny  charged  was  a  cow  which  be- 
longed to  defendant  When  it  was  about  one  year  old  de- 
fendant placed  it  in  a  pasture  owned  by  one  Blades,  agreeing 
to  pay  Blades  a  certain  sum  per  month  for  its  pasturage. 
A  year  later,  April,  1906,  Blades  sold  and  transferred  pos- 
session of  the  pasture  to  T.  D.  Cheney,  who,  through  Blades, 
informed  defendant,  that  if  the  animal  remained  there  he 
(Cheney)  would  charge  defendant  one  dollar  per  month  for 
its  pasturage.  In  September  following  the  defendant  called 
upon  Cheney  to  pay  the  pasturage  bill  and  get  the  cow,  but 
owing  to  a  dispute  as  to  the  amount  due  for  pasturage  and 
defendant's  refusal  to  pay  the  sum  claimed  by  Cheney  as 
due  himself  and  Blades,  he  did  not  get  her.  In  November, 
1906,  the  cow  disappeared  from  the  pasture,  and  upon  de- 
fendant being  informed  of  her  disappearance,  he  stated  that 
he  would  hold  Blades  and  Cheney  responsible  for  her  value. 
Several  months  later  a  cow  claimed  and  shown  by  the  prosecu- 
tion to  be  the  one  in  dispute  was  found  in  a  neighboring  pas- 
ture, where,  it  was  charged,  she  had  been  placed  by  defend- 
tnt,  and  from  which  she  was  taken  by  Blades  and  Cheney 
to  the  latter'*  pasture.    Defendant  caused  the  arrest  of  both 
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Blades  and  Cheney  for  taking  this  cow,  claiming  that  she 
was  not  the  one  in  dispute,  but  another  which  defendant 
owned.  The  charge  against  Blades  and  Cheney  was  dismissed 
npon  the  hearing;  whereupon  defendant  was  charged  with  the 
larceny  of  the  animal  as  above  stated. 

1.  It  is  insisted  that  the  court  erred  in  instructing  the  jury, 
in  substance,  that  the  law  recognized  a  general  and  special 
ownership  in  personal  property,  and  that  it  might  be  stolen 
from  one  whose  ownership  was  either  general  or  special ;  that 
one  who  had  actual  possession  of  cattle  received  by  him  for 
pasture  for  compensation  has  a  lien  thereon  for  such  com- 
pensation and  is  a  special  owner  thereof  and  may  be  deemed 
the  owner  thereof  within  the  law  of  larceny,  and  an  informa- 
tion may  properly  allege  him  to  be  the  owner  thereof;  and, 
in  connection  therewith,  giving  the  following  instruction: 

**Prom  these  principles  it  follows  that  a  person  having  the 
general  ownership  of  personal  property  may  be  guilty  of 
stealing  his  own  property  from  another  who  has  a  special 
ownership  therein;  and  if  a  man  willfully  and  feloniously 
takes  his  own  personal  property  away  from  the  possession 
of  a  special  owner  thereof,  with  intent  to  charge  such  special 
owner  therewith  when  such  special  owner  has  the  right  as 
against  him  to  retain  it  for  some  benefit  to  himself,  he  is 
guilty  of  larceny  of  such  property.*' 

Section  484  of  the  Penal  Code  defines  larceny  as  the 
felonious  stealing,  taking,  carrying,  leading,  or  driving  away 
the  personal  property  of  another.  It  being  admitted  that  the 
animal  was  the  personal  property  of  the  defendant,  appellant 
strenuously  contends  that  one  of  the  essential  elements  neces- 
sary to  constitute  the  crime,  namely,  that  the  subject  of  the 
larceny  shall  be  the  ** personal  property  of  another,'*  is  lack- 
ing.  This  position  is  not  tenable.  The  law  is  well  settled 
that  the  taking  of  personal  property  by  the  general  owner 
with  felonious  intent  from  one  in  possession  by  virtue  of  some 
special  right  or  interest  therein  constitutes  larceny.  "It  is 
larceny  to  steal  cattle  from  an  agister  who  takes  them  from 
the  owner  to  pasture,  and  the  property  may  be  alleged  in  the 
information  to  be  the  property  of  the  agister."  {People  v. 
Buelna,  81  Cal.  135,  [22  Pac.  396] ;  People  v.  Thompson,  34 
Cal.  671;  People  v.  Long,  50  Mich.  249,  [15  N.  W.  105] ;  12 
Ency.  of  PL  &  Pr.,  p.  965;  Palmer  v.  People,  10  Wend.  166, 
[25  Am.  Dec.  55U;  State  v.  McCoy,  89  N.  C.  466;  State  v. 
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Stephens,  32  Tex.  156.)  By  virtue  of  the  law  (Civ.  Code,  sec 
3051)  Cheney  not  only  had  an  interest  in  the  heifer  to  the 
extent  of  his  lien  thereon,  but  sustained  to  defendant  as  the 
general  owner  a  relation  which  might  render  him  legally 
chargeable  for  the  value  of  the  cow;  and  this  lien,  the  en- 
forcement of  which  depended  upon  possession,  as  well  as  the 
liability  for  her  value,  if  imposed,  constituted  property  in 
the  animal  which  might  be  feloniously  taken  from  him  by 
the  general  owner.  There  is  nothing  in  the  code  provisions 
to  which  appellant  directs  attention  contrary  to  the  general 
rule.  The  phrase,  "personal  property  of  another,*'  as  used 
in  section  484  of  the  Penal  Code,  correctly  interpreted,  means 
property  in  the  possession  of  another  who  is  entitled  as  bailee, 
or  otherwise,  to  retain  possession  thereof  for  some  benefit  or 
profit  to  himself  to  the  exclusion  of  all  others,  rather  than 
the  absolute  ownership  defined  by  section  679  of  the  Civil 
Code.  Our  conclusion  is  that  the  taking  of  property  by  the 
general  owner  thereof  from  the  possession  of  one  who  right- 
fully holds  it  as  bailee  or  otherwise  for  benefit  to  himself,  with 
the  intent  to  charge  such  bailee  with  the  value  thereof,  or 
deprive  him  of  such  benefit,  constitutes  larceny. 

2.  There  was  no  error  in  the  instruction  given  to  the  jury 
in  relation  to  the  scope,  effect  and  consideration  to  be  given  to 
circumstantial  evidence,  as  follows:  ** While  every  fact  essen- 
tial to  prove  the  guilt  of  the  defendant  to  a  moral  certainty 
must  be  fully  proven,  the  law  permits  this  to  be  done  by  cir- 
eomstantial  evidence,  and  where  the  evidence  is  circumstan- 
tial, but  proves  every  fact  essential  to  sustain  the  hypothesis 
of  guilt,  ajid  to  exclude  the  hypothesis  of  innocence,  and  is  in- 
consistent with  any  other  rational  conclusion  than  that  of  the 
guilt  of  the  defendant,  the  law  makes  it  the  duty  of  the  jury 
to  convict  the  defendant.'' 

The  instruction  upon  this  subject  must  be  read  in  connec- 
tion with  other  portions  of  the  charge  {People  v.  Flynn,  73 
CaL  511,  [15  Pac.  102] ;  People  v.  Neher,  125  Cal.  560,  [58 
Pac.  133] )  ;  and  when  so  read  and  considered  the  instruction 
is  substantially  identical  with  that  upon  the  same  subject 
sanctioned  in  the  case  of  People  v.  Dick,  32  Cal.  215,  cited 
by  appellant.  The  court  had  theretofore  charged  the  jury 
fhat^  "the  law  presumes  every  man  innocent  until  his  guilt 
is  established  to  a  moral  certainty  and  beyond  all  reasonable 
doubt,  and  this  presumption  attaches  ...  to  every  fact  essen- 
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tial  to  a  conviction.''  In  charging  the  jury  it  is  not  neces- 
sary in  dealing  with  each  particular  phase  of  the  case  to  re- 
peat all  the  conditions  and  limitations  which  are  to  be  gath- 
ered from  the  entire  text  (People  v.  Doyell,  48  Cal.  85; 
People  V.  Nelson,  56  Cal.  77;  People  v.  Clark,  84  Cal.  673, 
[24Pac.  313].) 

3.  The  court  at  the  request  of  the  prosecution  instructed 
the  jury  in  the  language  of  section  485  of  the  Penal  Code 
relating  to  the  finding  of  lost  property.  Appellant  insists 
that  the  action  of  the  court  in  giving  this  instruction  was 
erroneous,  for  the  reason  that  such  instruction  was  not  ap- 
plicable to  any  theory  in  support  of  which  evidence  was 
offered.  Conceding  appellant's  position  to  be  correct,  it  does 
not  follow  that  it  constitutes  reversible  error.  ''The  giving 
of  an  instruction  not  supported  by  the  evidence  is  sufiSeient 
ground  for  reversal  where  it  appears  that  such  instruction 
misled,  or  might  have  misled,  the  jury  to  the  prejudice  of 
the  party  complaining."  (Blashfield  on  Instructions  to 
Juries,  sec.  91 ;  People  v.  Devine,  95  Cal.  227,  [30  Pac.  378] ; 
People  V.  Roherts,  1  Cal.  App.  447,  [82  Pac.  624].)  In  the 
case  last  cited  the  court  says:  ''While  we  recognize  that  it 
is  not  every  case  of  giving  an  instruction  not  pertinent  to  the 
evidence  that  will  result  in  the  reversal  of  a  judgment,  we 
are  of  the  opinion  that  the  giving  of  the  instruction  under 
discussion,  under  the  circumstances  of  this  case,  was  preju- 
dicial." A  careful  examination  of  the  record  fails  to  disclose 
any  manner  in  which  the  alleged  error  could  have  prejudiced 
the  substantial  rights  of  the  defendant  (Pen.  Code,  sec. 
1404),  and  counsel  does  not  attempt  to  point  out  wherein  such 
rights  might  have  been  affected.  At  the  hearing  on  an  ap- 
peal prosecuted  by  one  convicted  of  a  crime,  the  burden  rests 
upon  him,  not  only  to  disclose  wherein  the  giving  of  an  in- 
struction constituted  error,  but  also  to  show  affirmatively  that 
it  tends  in  some  degree  to  mislead  or  confuse  the  minds  of 
the  jury  to  the  possible  prejudice  of  his  rights;  and,  unless 
this  is  made  to  appear,  the  alleged  error  must  be  regarded 
as  harmless. 

4.  The  court  instructed  the  jury  as  follows:  "A  person 
who  takes  in  cattle  to  pasture  for  compensation,  and  who  has 
Ihe  care  and  possession  of  such  cattle,  has  a  lien  thereon  for 
his  compensation  for  pasturing  the  same,  and  is  a  special 
owner  thereof,  and  may  be  deemed  to  be  the  owner  thereof 
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within  the  law  of  larceny,  and  an  information  charging  the 
larceny  of  such  cattle  may  properly  allege  that  he  is  the 
owner  thereof."  Appellant  contends  that  the  giving  of  this 
instruction  constituted  error,  for  the  reason  that  it  conveyed 
to  the  jury  the  idea  that  if  defendant  took  the  animal  away 
he  was  guilty  of  stealing  her  as  against  Blades.  The  defend- 
ant was  not  charged  with  stealing  the  property  of  Blades,  but 
was  charged  with  stealing  the  personal  property  of  one  T.  D. 
Cheney.  The  instruction  clearly  shows  that  in  order  to  justify 
a  verdict  of  guilty  the  jury  must  be  satisfied  that  the  heifer 
was,  at  the  time  of  the  taking,  in  the  possession  of  Cheney. 

5.  It  is  next  contended  that  the  verdict  is  contrary  to  the 
evidence.  In  reply  to  this,  it  may  be  said  that  an  examina- 
tion of  the  voluminous  record  shows  abundant  testimony  to 
justify  the  conclusion  reached  by  the  jury.  No  good  purpose 
could  be  subserved  by  reviewing  it.  The  evidence  is  conflict- 
ing, and  while  some  of  the  witnesses  may  have  sworn  falsely, 
as  claimed  by  appellant,  still  the  credibility  of  the  witnesses 
and  the  weight  to  be  given  their  testimony  are  matters,  in 
the  first  instance,  for  the  consideration  of  the  jury,  and,  in 
the  second,  for  the  trial  judge  upon  hearing  the  motion  for 
new  trial. 

6.  The  witness  Blades  was  asked  the  following  question  by 
fhe  prosecution:  **Were  you  and  Mr.  Cheney  placed  under 
arrest  for  stealing  this  calf  you  have  been  referring  to,  that 
you  took  into  town  at  that  timet'*  The  court  overruled  de- 
fendant's objection  to  the  same,  and  this  ruling  is  assigned 
as  error.  The  question  was  proper  as  tending  to  elicit  evi- 
dence of  the  intent  of  defendant  in  taking  the  heifer  from 
fhe  pasture  of  Cheney.  It  was  necessary,  under  the  theory 
of  the  prosecution,  to  prove  that  he  took  her  with  the  intent 
to  charge  Cheney  with  her  value.  He  had  stated  that  he 
would  hold  Blades  and  Cheney  responsible  for  her  loss.  This 
question,  and  the  admission  of  the  evidence  in  the  proceed- 
ings had  before  the  justice  of  the  peace  wherein  Blades  and 
Cheney  had  been  arrested  for  taking  the  heifer  from  the 
pasture  wherein  it  was  claimed  defendant  had  placed  her, 
were  proper  and  legitimate  for  the  purpose  of  showing  the 
wrongful  intent  with  which  defendant  deprived  Cheney  of 
the  possession  of  her.  The  evidence  was  admissible  upon  the 
same  ground  that  evidence  of  a  civil  suit  instituted  by  de- 
fendant against  them  for  her  value  would  be  admissible. 
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We  are  unable  to  find  any  prejudicial  error  in  the  record. 
The  judgment  and  order  are  affirmed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  conrl^ 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  17,  1908. 


[CSt.  No.  43e.    Second  Appellate  District.— December  20,  1907.] 

PRED  R.  SALTER  and  AMANDA  M.  SALTER,  Respond- 
ents,  V.  CALIFORNIA  CYCLEWAY  COMPANY  and 
TITLE  INSURANCE  AND  TRUST  COMPANY  et  al., 
Appellants. 

Action  to  Quiet  Titlb—Feb  Subject  to  Easements— Breach  ov 
Ck>NDinoNs — Support  of  Finding — Judgment  of  Fobpeituee. — 
In  an  action  to  quiet  title,  and  to  have  easements  for  a  ejelewaj 
and  viaduct  declared  forfeited  for  breach  of  conditions,  held,  that 
the  title  in  fee  of  the  one  who  granted  the  easements  passed  from 
the  estate  of  the  deceased  giantor  hj  a  confirmed  sale  and  deed  to 
plaintiffs'  grantor,  subject  only  to  the  easements,  under  a  fair 
construction  of  the  deed,  order  of  sale,  and  inventory,  and  that 
the  evidence  satisfactorily  supports  a  finding  that  the  conditions  of 
the  easements  were  broken  by  failure  to  complete  the  cycleway,  or 
to  use  it  as  stipulated  in  the  deed,  and  that  the  finding  sustains 
the  judgment  declaring  a  forfeiture  of  the  easements  and  quiet- 
ing plaintiffs'  title  as  against  the  same. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL  W. 
P.  James,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Porter,  Sutton  &  Cruickshank,  for  Appellants. 

Charles  L.  Batcheller,  McNutt  &  Hannon,  and  Walter  L. 
Erug,  for  Bespondenta 
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ALLEN,  P.  J. — Action  to  quiet  title  and  to  have  certain 
easements  declared  forfeited.  Judgment  for  plaintiflBs.  De- 
fendants appeal  from  the  judgment  and  from  an  order  deny- 
ing a  new  triaL 

The  first  point  made  on  appeal  is  that  plaintiffs  did  not 
show  title  to  the  property  across  which  the  easements  were 
originally  granted.  We  tiiink  there  is  nothing  in  this  point. 
All  parties  claim  under  Andrew  Olassell,  deceased  Glassell 
granted  the  easements  upon  the  express  stipulation  that,  un- 
less the  contemplated  bicycle  road  and  the  viaduct  referred 
to  should  be  completed  and  used  within  five  years  from  and 
after  the  date  of  the  deed,  said  right  of  way  should  revert 
to  the  grantor,  and  if  at  any  time  the  grantees  or  their  as- 
signs should  cease  to  use  the  same  for  the  purposes  specified 
for  a  continuous  period  of  three  years,  a  reverter  should  result. 
After  the  death  of  Glassell  his  executors  sold  to  one  Rogers  a 
portion  of  the  premises  over  which  the  easements  extended. 
Plaintiffs  deraign  title  through  Rogers.  The  sale  to  Rogers 
was  confirmed  by  the  superior  court,  and  in  such  order  of 
eonfirmation  and  in  the  appraisement  filed  by  the  executors, 
the  property  under  consideration  was  described  as  **  7-30/100 
acres,  being  (exc.  of  25/100  acres  in  Cycleway  &  R.  R.  B.  W.) 
8.  7-55/100  acres  of  lot  3/'  etc.  The  second  tract  is  described 
as:  *' Being  part  of  Tp.  1  S.,  Rg.  12  W.,  1-82/100  acres,  being 
ill  S.  of  R.  R.  R.  W.  (except  24/100  of  an  acre  in  a  cycleway) 
sf  lot  4,  Sec.  6.''  The  deed  executed  by  the  executors  to 
Rogers  described  the  property  so  as  to  include  all  of  lots  1 
and  4  hereinbefore  mentioned.  This  general  description  was 
followed  by  a  statement  that  the  said  real  property  was  de- 
scribed in  the  inventory  in  the  manner  following.  Then  fol- 
lows, so  far  as  affects  the  property  in  litigation,  a  description 
as  in  the  order  of  confirmation. 

We  are  of  opinion  that  a  fair  construction  of  the  deed,  order 
and  inventory  can  only  be  to  read  the  same  as  including  all 
of  said  ground  included  in  the  easements,  but  subject  to  what- 
ever rights  existed  under  the  deeds  granting  the  same;  and 
this  intention  is  evident  from  the  manner  of  description  and 
nothing  therein  can  be  said  to  amount  to  a  reservation  of  the 
fee  in  the  ground  over  which  the  easements  extended. 

There  is  satisfactory  evidence  in  the  record  supporting  the 
finding  that  no  part  of  this  qrcleway  over  the  premises  in 
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question  had  been  completed ;  nor  had  the  same  ever  been  used 
in  the  manner  stipulated  in  the  deed. 

The  judgment  of  forfeiture  and  decree  quieting  title  to  the 
premises  were  warranted. 

We  find  no  error  in  the  record,  and  the  judgmoit  and  order 
are  affirmed. 

Shawy  J.,  and  Taggart^  J.,  concurred. 


[dv.  No.  438.    Second  Appellate  District.— December  20,  1907.] 

UNITED  STATES  NATIONAL  BANK  OP  PORTLAND, 
Respondent,  v.  J.  H.  WADDINGHAM,  Appellant 

Pbomissobt  Nots— Unosbtaik  Pbovisions  as  to  Iktxrest— Pxnai* 
Clausb  Afteb  Maturity — Conbtbuction — Intention  or  Parties. 
A  promissorj  note  made  payable  three  months  after  date,  with 
the  words  written  therein,  '* without  interest  until  paid,"  and  the 
words  printed  at  the  end,  ''should  not  this  note  be  paid  at  mator- 
itj,  it  shall  thereafter  bear  interest  at  the  rate  of  two  per  cent 
per  month,"  should  be  construed  so  as  to  give  effect  to  everj 
part,  including  the  penal  clause,  which  must  be  deemed  intended 
by  the  parties  to  modify  the  first  provision  so  as  to  mean,  ''with- 
out interest  until  paid"  at  or  before  maturity. 

Id.— Construction  Against  Promisor. — Under  section  1054  of  the 
Civil  Code,  an  uncertainty  in  the  language  of  a  contract  Is  to  ba 
interpreted  most  strongly  against  the  party  who  caused  the  un- 
certainty to  exist,  the  promisor  being  presumed  to  be  such  party. 
This  rule  supports  the  construction  given  to  the  promissory  note  In 
question,  the  promisor  having  selected  a  blank  form  having  m 
penal  clause. 

Id.— Action  upon  Not»— Computation  of  Intebesi^— Eeronboub 
Judgment. — In  an  action  upon  the  note  in  question,  the  proper 
course  in  allowing  interest  Is  to  compute  the  interest  at  the  rata 
fixed  in  the  note  from  its  maturity  to  the  date  of  decision,  and 
add  it  to  the  principal,  which  amount  must  thereafter  bear  inter- 
est at  the  legal  rate.  It  was  error  to  provide  in  the  judgment  that 
the  note  shall  bear  interest  at  the  rates  fixed  therein  until  ex* 
ecution  on  the  judgment 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    W.  P.  James,  Judge. 
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The  facta  are  stated  in  the  opinion  of  the  court 

Theo.  Martin,  and  Grant  Jacksony  for  Appellant 

The  written  clause  in  the  note  ''without  interest  until 
paid/'  being  absolutely  inconsistent  with  the  printed  clause, 
must  prevail  over  it  (Civ.  Code,  sec.  1651 ;  Vorwerk  v.  NoUe, 
87  CaL  236,  25  Pac.  412;  Darby  v.  Arrowhead  Hot  Spririgs 
etc.  Co.,  97  Cal.  384,  32  Pac.  454;  Yoch  v.  Home  Mutual  Ins. 
Co.,  Ill  Cal.  503,  509,  44  Pac.  189.)  The  written  words 
*' until  paid"  cannot  be  shorn  of  their  meaning,  and  cannot 
harmonize  with  the  words  ''until  maturity,"  which  were  not 
nsed  by  the  parties.  The  court  is  not  at  liberty  to  import 
words  into  a  contract  making  it  materially  different  in  a 
stated  particular.  {Oavinzel  v.  Crump,  22  Wall.  319 ;  Harris 
son  V.  Fortlage,  161  U.  S.  63,  16  Sup.  Ct  Rep.  488;  Vtley  v. 
Donaldson,  94  U.  S.  29.) 

Lawler,  Allen  &  Van  Dyke,  for  Respondent 

The  intention  of  the  parties  at  the  time  of  the  making  of  the 
note  must  be  respected.  (Civ.  Code,  sees.  1636,  1639,  1640; 
Collier  v.  Field,  1  Mont.  612.)  The  whole  contract  must  be 
taken  together,  and  effect  given  to  every  part,  if  possible. 
(Civ.  Code,  sec.  1641.)  The  contract  is  to  be  construed 
against  the  promisor.  (Civ.  Code,  sec.  1654.)  The  obvious 
intention  of  the  parties  on  the  face  of  the  note  selected  by  the 
promisor  was  that  the  note  should  bear  no  interest  until  the 
date  fixed  for  payment,  and  that,  after  maturity,  interest 
should  be  paid  at  two  per  cent  per  month.  A  contract  is  pre- 
sumed to  be  made  with  a  view  to  its  performance  as  agreed. 
(Cottier  v.  Field,  1  Mont  612.) 

TAGOART,  J. — ^Action  on  promissory  note.  Judgment 
for  plaintiff  and  defendant  appeals. 

Defendant  on  August  1,  1905,  executed  to  plaintiff's  as- 
signor a  promissory  note  for  $2,000,  using  for  that  purpose 
a  blank  form  as  follows: 

•'$ Los  Angeles,  Cal., ,  190 — . 

*'0n ,  190—,  at  three  o'clock  P.  M.  of  that  day 

(no  grace)  for  value  received,  I  promise  to  pay  to  the  order 

of ,  dollars,  at  the  Los  Angeles  National 

Bank,  with  interest  payable  monthly  at  ih^  roU  of  ■ 
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per  cent,  per until  paid,     [If  said  interest  be  not 

paid  when  due,  it  shall  be  added  to  the  principal,  and  bear 
interest  at  the  same  rate  as  the  principal  and  the  whole 
amount  of  principal  and  interest  shall  thereafter  be  due  and 
payable  at  the  option  of  the  payee.]  Principal  and  interest 
payable  in  Qold  Coin  of  the  United  States;  and  should  this 
note  not  be  paid  at  maturity  it  shall  thereafter  bear  interest 
at  the  rate  of  two  per  oent.  per  month."  (The  italics  and 
brackets  are  inserted  for  purpose  of  reference.) 

The  amount  ($2,000),  date  (August  1,  1905),  day  when 
due  (November  1,  1905),  and  the  name  of  the  payee  (Caples 
Bros.,  Portland,  Oregon),  were  inserted  in  the  proper  blanks 
in  the  form;  the  words  italicized  were  erased  by  running  a 
pen  through  them,  and  there  was  written  immediately  above 
them  the  words,  ''without  interest." 

It  is  conceded  that  the  portion  of  the  note  included  in  the 
brackets  has  no  bearing  upon  the  question  to  be  considered 
upon  this  appeal,  which  is:  Was  it  the  intention  of  the  parties 
to  said  note  that  the  principal  should  bear  interest  as  provided 
in  the  last  clause  of  the  notef 

The  agreement  that  the  principal  shall  bear  interest  at  the 
rate  of  two  per  cent  per  month  after  maturity  is  irreconcilable 
with  the  promise  ''without  interest  until  paid."  The  words 
''until  paid"  are  a  part  of  the  original  form,  and  the  words 
"without  interest"  are  the  only  written  part  of  the  instru- 
ment to  be  considered  in  applying  the  rule  of  section  1651 
(Civ.  Code)  that  the  written  parts  control  the  printed  parts. 
In  seeking  to  ascertain  the  intention  of  the  parties  from  the 
writing,  it  will  be  observed,  first,  that  the  maker  of  the  note 
selected  from  the  various  current  blank  forms  of  promissory 
notes  one  containing  a  penal  clause.  If  instead  of  erasing  the 
reference  to  per  cent  and  interest  the  maker  had  inserted  some 
rate  of  interest,  say  six  per  cent,  the  note  would  then  have 
read,  "with  interest  payable  monthly,  at  the  rate  of  six  per 
cent,  per  annum  until  paid."  It  would  not,  we  think,  or  at 
least  could  not  legally  be  said,  that  the  maker  intended  by 
the  use  of  the  word  "paid"  to  render  ineffective  the  penal 
elause  in  the  note  increasing  the  interest  to  two  per  cent  after 
maturity.  If  the  expression  *'unth  interest  until  paid" 
should  be  construed  so  as  to  render  the  penal  clause  effective, 
the  same  rule  would  render  such  a  construction  proper  where 
the  expression  used  was  ^'luithaut  interest  until  paid"    Oiv- 
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ing  effect  thus  to  every  part  of  the  contract,  so  far  as  possible, 
the  last  interest  clause  was  evidently  intended  to  modify  the 
first,  if  payment  were  not  made  prior  to  the  maturity  of  the 
note — that  is,  on  or  before  November  1,  1905. 

This  construction  is  also  supported  by  the  rule  of  section 
1654  of  the  Civil  Code,  that  an  uncertainty  in  the  language 
of  a  contract  is  to  be  interpreted  most  strongly  against  the 
party  who  caused  the  uncertainty  to  exist,  the  promisor  be- 
ing presumed  to  be  such  party. 

The  conclusion  of  the  court  that  plaintiff  was  entitled  to  re- 
cover judgment  for  $2,000,  with  interest  thereon  at  the  rate 
of  two  per  cent  per  month  from  November  1,  1905,  was  cor- 
rect, but  would  have  been  better  expressed  had  the  computa- 
tion of  interest  been  made  and  the  whole  amount  of  the  prin- 
ciple and  interest  due  at  the  date  of  the  finding  stated  therein. 
The  judgment  as  framed  apparently  entitles  the  plaintiff  to 
continue  to  enjoy  the  benefit  of  the  two  per  cent  per  month 
interest  clause  until  execution  on  the  judgment  This  is 
improper. 

The  statute  provides  (Code  Civ.  Proc,  sec.  1035),  "the 
clerk  must  include  in  the  judgment  entered  up  by  him  any 
interest  on  the  verdict  or  decision  of  the  court  from  the  time 
it  was  rendered  or  made."  The  interest  after  verdict  or  de- 
cision must  be  computed  at  the  legal  rate  upon  the  aggregate 
amount  of  the  principle  and  interest  due  at  the  contract  rate 
at  the  time  of  the  decision  or  verdict  was  rendered.  (Afur- 
dock  ▼.  Clark,  88  Cal.  394,  [26  Pac.  601].)  The  theory  of 
the  law  is  not  that  the  party  recover  the  particular  note  or 
ehose  in  action,  but  that  he  recover  a  fixed  and  definite  sum 
as  damages  for  the  nonperformance  of  the  contract,  and  in 
cases  of  failure  to  pay  money  due,  the  true  measure  of  damage 
is  the  amount  of  money  owing  and  the  interest  that  was 
agreed  upon.  The  amount  of  the  judgment  being  ascertained, 
the  statute  steps  in  and  regulates  the  rate  at  which  it  shall 
bear  interest.  (Ouy  v.  Franklin,  5  CaL  417.)  The  rule 
is  not  affected  by  the  judgment  being  formulated  by  the  court 
instead  of  the  clerk.  (Bamhart  v.  Edwards,  128  CaL  575, 
[61  Pac  176].) 

That  there  may  be  no  uncertainty  in  this  respect  the  judg- 
ment should  be  modified  so  as  to  state  the  total  sum  of  prin- 
eipal  and  interest  due  at  the  date  of  the  rendition  of  the  de- 
cision (findings)  in  accordance  with  the  foregoing  opinion. 
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which  appears  from  the  record  to  have  been  on  July  20,  1906. 
Eight  months  and  nineteen  days'  interest  at  two  per  cent  per 
month  on  $2,000  would  be  $345.33.  The  amount  of  the  judg- 
ment, then,  should  be  $2,345.33,  entered  as  of  July  20,  1906. 
The  statute  provides  the  rate  of  interest  thereon. 

It  is  therefore  ordered  that  the  superior  court  modify  said 
judgment  by  striking  out  the  words  and  figures  ''two  thou- 
sand (2,000)  dollars,  together  with  interest  thereon  from  No- 
vember 1, 1905,  at  the  rate  of  two  (2)  per  cent  a  month,''  and 
inserting  in  lieu  thereof  the  words  and  figures  ''two  thousand 
three  hundred  and  forty-five  and  33/100  ($2,345.33)  dol- 
iars'*;  and,  when  said  judgment  is  so  modified,  it  is  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 


[CSt.  No.  439.    Second  AppeUate  Distrlet. — ^December  20,  1007.] 

T.  P.  JOYCE,  Respondent,  v.  NBWMARK  &  EDWARDS, 
Copartners,  M.  N.  NEWMARK  and  D.  K.  EDWARDS 
et  al.,  Appellants. 

Srxet  IicPBOVBMENT— Oontbact— Uhauthobised  Spboivioations — ^Iv* 
GKEASED  Cost  op  Work — ^Invalid  Bonds. — Specifications  upon  wliieh 
contract  for  a  street  improYement  is  based,  that  aU  loss  or  damages 
arising  from  the  nature  of  the  work  to  be  done  shall  be  borne  by  tha 
contractor,  are  unauthorized  as  tending  to  increase  the  cost  of  the 
work,  and  render  void  the  bonds  issued  pursuant  to  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial 
Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  tho  court 

Jones  &  Drake,  for  Appellants. 

Bernard  Potter,  for  Respondent 

ALLEN,  P.  J. — ^Action  to  obtain  a  decree  annulling  certain 
assessments  and  bonds  issued  pursuant  thereto,  and  to  quiet 
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title  to  certain  premises  involved.  Judgment  for  plaintiff 
from  which  judgment  and  a  subsequent  order  denying  a  new 
trial  defendants  appeal. 

The  ownership  of  plaintiff  in  the  premises  is  not  questioned 
The  only  claim  of  the  defendants  thereto  grows  out  of  the  is- 
suance of  certain  bonds  issued  on  account  of  the  improvement 
of  Workman  street  in  the  city  of  Los  Angeles.  The  record 
shows  that  the  contract  for  the  work  of  such  improvement 
was  awarded  to  one  Qroat ;  that  such  contract  and  the  resolu- 
tion of  intention  to  improve  the  street,  and  all  proceedings 
intermediate  the  adoption  of  the  resolution  to  improve  and  the 
final  award  of  the  contract,  were  based  upon  provisions  con- 
tained in  the  specifications,  ''that  all  loss  or  damages  arising 
from  the  nature  of  the  work  to  be  done  .  •  .  shall  be  sus- 
tained by  the  contractor.''  The  effect  of  such  provision  in 
the  specifications  has  been  determined  by  the  supreme  court  of 
this  state  in  many  cases,  and  finally  in  WooUacott  v.  Meekin, 
151  Cal.  701,  [91  Pac.  612],  wherein  such  specifications  are 
said  to  be  unauthorized  and  impose  conditions  tending  to  in- 
crease the  cost  of  the  work,  and  therefore  render  void  the 
bonds  issued  pursuant  to  such  contract.  In  that  case  it  is 
further  determined  by  a  majority  of  the  court  that  the  like 
decisions  in  previous  cases  involving  a  similar  question  were 
permissible  and  constitute  a  rule  of  property,  and  the  duty 
of  the  courts  was  to  adhere  thereto.  Under  this  mandate,  we 
are  permitted  only  to  say,  that  this  claim  of  defendants,  being 
a  claim  of  lien  based  upon  a  void  assessment  and  void  bonds, 
was  properly  annulled,  and,  under  such  last-named  decision, 
the  decree  quieting  title  properly  entered. 

This  conclusion  renders  it  unnecessary  to  discuss  any  other 
questions  involved  in  the  appeal. 

The  judgment  and  order  are  affirmed. 

Shaw,  J.,  and  Taggart,  J.,  concurred 
7  CaL  App.—ia 
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[C!y.  No.  410.    Seeond  AppeHate  District.— December  21,  1907.] 

EDMUND  BURKE,  Petitioner,  v.  SUPERIOR  COURT  OF 
LOS  ANGELES  COUNTY  and  Hon.  FREDERICK 
W.  HOUSER,  Judge,  Respondents. 

Insolvent  GOBPORiiTiON — ^Aooountino  and  Settlement— Oroeb  fob 
Deposit  or  Fund  in  Couet— Cuaic  or  PuLiNTirr  as  CREDiTOft— 
Want  or  Jubisdiotion. — ^The  superior  court  has  no  Jorisdiction  to 
order  the  deposit  of  a  fond  in  court,  upon  which  the  plaintiff  has 
a  claim,  and  which  is  not  directly  the  subject  of  litigation,  but 
which  is  inyolved  only  incidentally  in  an  action  for  an  accounting 
and  settlement  of  the  affairs  of  an  insolvent  corporation,  and  for 
the  payment  of  its  creditors,  of  which  the  plaintiff  is  one,  who  alMt, 
as  secretary  of  the  corporation,  was  authorized  by  its  directors  to 
sue,  collect  assets,  pay  creditors,  and  distribute  the  residue  of  ils 
assets  among  the  stockholders  entitled. 

Id. — ^Prohibition — Void  Obdee  roa  Deposit — ^Proceedings  roB  Con- 
tempt.— In  such  action,  an  order,  at  the  instance  of  stockhold- 
ers sued  upon  unpaid  subscriptions  to  the  stock  of  the  insolveiA 
corporation,  to  compel  the  payment  into  court  of  the  whole  fund 
in  the  hands  of  the  plaintiff,  as  secretary,  to  the  exclusion  of  h.^ 
rights  to  payment  out  of  the  fund  as  a  creditor,  is  void,  and 
prohibition  will  lie  to  prevent  the  enforcement  thereof  by  pni- 
ceedings  for  contempt,  for  disobedience  thereto. 

APPLICATION  for  writ  of  prohibition  to  the  Superior 
Court  of  Los  Angeles  County.    Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edmund  Burke,  Petitioner,  in  propria  persona. 

Henry  J.  Stevens,  and  CMelveney,  Stevens  &  Milliken,  for 
Respondents. 

SHAW,  J. — Soto  Heights  Land  and  Improvement  Com- 
pany is  a  corporation,  of  which  the  petitioner  is  the  secretary, 
as  well  as  a  member  of  the  board  of  directors. 

A  complaint  was  filed  by  plaintiff,  wherein  it  is  alleged  that 
the  board  of  directors  of  the  corporation  determined  to 
abandon  the  prosecution  of  the  business  for  which  it  was  in- 
corporated,  and  authorized  petitioner  to  take  such  steps  as 
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might  be  deemed  necessary  to  obtain  an  accounting  and  wind 
np  its  affairs,  pay  its  debts,  and  distribute  the  remaining 
assets  to  the  stockholders  in  proportion  to  their  respective 
rights.  A  number  of  persons  alleged  to  have  subscribed  for 
stock,  upon  whose  subscriptions  a  balance  was  due,  were  made 
parties  defendants,  against  whom  judgments  were  asked  for 
such  sums  as  might  be  found  due  the  corporation,  and  praying 
that  an  order  be  made  directing  payment  of  the  amount  which 
might  be  found  due  to  plaintiff  and  other  creditors  of  the 
corporation,  it  being  alleged  that  said  corporation  was  in- 
debted to  plaintiff  and  others  for  services,  money  advanced, 
salary,  disbursements,  office  rent  and  legal  expenses,  as  well 
as  for  other  purposes. 

In  answer  to  this  complaint,  the  defendants  California 
Cornice  Works,  Pacific  Coast  Planing  Mill  Company  and  Ar- 
ietta F.  Davenport,  alleged  in  the  complaint  to  be  indebted  to 
said  corporation  for  moneys  due  on  their  subscriptions  to 
stock,  filed  cross-complaints  wherein,  among  other  things,  they 
alleged  that  plaintiff,  as  an  officer  of  the  corporation,  had  in 
his  hands  as  such  officer  the  sum  of  $2,050,  which  he  held  as 
funds  of  the  company  and  for  its  use  and  benefit,  and  asked 
for  judsrment  that  said  plaintiff  be  required  to  deposit  said 
sum  of  $2,050  in  court. 

In  his  answer  to  these  cross-complaints  plaintiff  admits  that 
he  did  receive  of  the  funds  of  said  corporation  the  sum  of 
$2,050,  and  that  prior  to  the  commencement  of  the  action  said 
cross-complainants  and  the  other  defendants  authorized  him, 
as  trustee,  in  his  and  their  behalf,  to  take  such  steps  as  he 
deemed  proper  to  wind  up  the  affairs  of  the  said  corporation, 
and  to  that  end  collect  amounts  due,  pay  its  obligations,  and 
divide  the  residue  among  those  found  to  be  entitled  to  the 
same;  that  pursuant  to  such  authorization  he,  among  other 
things,  instituted  this  action  and  is  maintaining  the  same  for 
said  purpose.  It  is  then  alleged  that  said  corporation  is  in- 
debted to  plaintiff  in  various  sums,  for  advancements  and  dis- 
bursements actually  made  for  and  on  its  behalf,  amounting  in 
the  aggregate  to  several  hundred  dollars,  as  well  as  for  salary 
as  secretary  of  the  corporation  since  the  date  of  its  incorpora- 
tion at  $150  per  month ;  and  alleging,  further,  that  he  claims 
the  right  to  deduct  from  the  funds  in  his  possession  the  amount 
due  him  from  said  corporation,  and  asks  that  the  rights  of  all 
parties  to  said  action  be  adjudicated  therein. 
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Upon  these  pleadings  the  cross-complainantSy  upon  notice 
duly  given,  moved  the  court  for  an  order  requiring  plaintiff 
to  deposit  in  court  the  sum  of  $2,050,  the  ground  therefor  be- 
ing that  he  had  in  his  possession  such  sum  of  money  belonging 
to  said  corporation.  Whereupon,  the  court  granted  said  mo- 
tion and  ordered  plaintiff  forthwith  to  pay  into  court  the  sum 
of  $2,050.  Thereafter,  a  motion  was  made  by  plaintiff  to 
vacate  and  annul  said  order,  or  modify  the  same  to  the  extent 
of  crediting  plaintiff  with  the  amount  of  cash  expended  for 
and  in  behalf  of  said  corporation  as  its  secretary,  which  mo- 
tion the  court  denied,  and  on  June  21,  1907,  the  court  made 
an  order  requiring  petitioner  to  appear  before  it,  on  June  28, 
1907,  then  to  show  cause  why  he  should  not  be  adjudged 
guilty  of  contempt  for  disobeying  said  order  requiring  him  to 
pay  into  court  said  sum  of  $2,050,  and  why  he  should  not  be 
punished  for  such  disobedience. 

The  order  requiring  petitioner  to  deposit  this  $2,050  in 
court  was  made  under  and  by  virtue  of  section  572  of  the  Code 
of  Civil  Procedure,  which  is  as  follows: 

"When  it  is  admitted  by  the  pleading,  or  shown  upon  ex- 
amination of  a  party,  that  he  has  in  his  possession,  or  under 
his  control,  any  money  or  other  thing  capable  of  delivery, 
which,  being  the  subject  of  litigation,  is  held  by  him  as  trustee 
for  another  party,  or  which  belongs  or  is  due  to  another  party, 
the  court  may  order  the  same,  upon  motion,  to  be  deposited  in 
court  or  delivered  to  such  party,  upon  such  conditions  as  may 
be  just,  subject  to  the  further  direction  of  the  court'' 

The  court's  jurisdiction  to  make  the  order  requiring  peti- 
tioner to  deposit  in  court  the  sum  of  $2,050  was,  under  the 
provisions  of  said  section,  dependent  upon  whether  or  not 
petitioner  by  his  pleading  admitted  having  in  his  possession 
said  sum  of  money  belonging  to  the  corporation.  If  he  did 
not  make  such  admission,  then  it  would  seem  clear  that  the 
court  was  without  jurisdiction  to  make  such  order. 

Petitioner  in  his  answers  to  the  cross-complaints  admits 
having  received  funds  of  the  corporation  to  the  amount  of 
$2,050,  but  as  against  this  he  sets  up  a  claim  for  several 
hundred  dollars  on  account  of  disbursements  made  and  ex- 
penses incurred  by  him  for  and  or  behalf  of  the  corporation, 
and  also  claims  compensation  for  services  rendered  since  the 
incorporation  of  the  company  as  secretary  thereof.  These  al- 
legations, under  the  provisions  of  section  462  of  the  Code  of 
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Ciyil  Procedure,  are  deemed  to  be  denied;  and  therefore, 
petitioner's  title  to  that  part  of  the  fund  which  he  claimed  by 
way  of  compensation  for  services  rendered  as  secretary,  and 
on  account  of  disbursements  made  for  the  corporation,  con- 
stituted an  issue  to  be  tried  not  in  this  summary  manner,  but 
in  the  usual  and  ordinary  action  wherein  a  verdict  of  the  jury 
or  finding  of  the  court  could  be  had  thereon.  His  answer  showed 
that  petitioner  claimed  the  right  to  part  of  the  fund  in  his 
possession,  and  the  court  was  without  jurisdiction  to  compel 
him  to  surrender  to  another  what  he  claimed  to  be  his  prop- 
erty, until  there  had  been  a  judicial  determination,  upon  the 
hearing  of  all  the  facts,  that  he  had  no  right  to  it  To  justify 
the  making  of  the  order,  the  admission  in  the  pleadings  of 
having  money  in  possession  belonging  to  another  must  be  free 
from  any  claim  thereto.  ^^If  money  is  ordered  to  be  brought 
in  which  is  not  clearly  due,  very  gross  injustice  may  be  done, 
as  the  defendant  may  be  put  to  great  inconvenience,  and  after- 
ward be  told  that  his  view  of  the  case  was  correct"  (HagM 
V.  Currie,  L.  B.  2  Ch.  App.  449.) 

Furthermore,  the  fund  must,  under  the  provisions  of  said 
section,  be  the  ''subject  of  the  litigation.''  ''If  the  money  in 
the  possession  of  the  party  is  not  the  subject  of  the  litigation, 
but  its  payment  is  an  incident  thereto,  dependent  upon  the 
judgment  to  be  rendered  in  the  action,  as  in  the  case  of  an 
action  f or  .  .  .  accounting  ...  the  provisions  of  this  sec- 
tion do  not  authorize  such  order."  {Oreen  v.  Duvergey,  146 
CaL  379,  [80  Pac.  234].)  The  pleadings  clearly  show  the 
action  to  be  one  having  for  its  purpose  the  procuring  of  an 
accounting  between  the  corporation  and  its  stockholders,  and 
to  determine  the  amount  of  money  in  the  possession  of  any 
of  the  parties  to  the  action  belonging  to  the  corporation,  witii 
a  view  of  having  it  paid  into  court  and  winding  up  the  cor- 
porate affairs. 

In  our  judgment  the  pleadings  do  not  disclose  the  requisite 
facts  necessary  to  confer  jurisdiction  upon  the  court  to  make 
the  order  requiring  a  deposit  of  the  money  in  court  The 
order  is,  therefore,  void,  and  being  void,  it  follows  that  the 
eourt  had  no  jurisdiction  to  entertain  any  subsequent  pro- 
ceedings based  thereon  and  instituted  for  the  purpose  of  hav- 
ing the  petitioner  adjudged  guilty  of  contempt  for  dis- 
obedience of  such  order. 
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Our  conclusion  renders  it  unnecessary  to  pass  upon  other 
alleged  points  affecting  the  validity  of  the  order. 

The  alternative  writ  of  prohibition  heretofore  granted  is 
made  peremptory. 

AlleUi  P.  J.,  and  Taggart,  J.,  concurred 


[CiT.  No.  887.    Third  Appellate  District.— December  21,  1907.] 

J.  J.  BRADY,  Respondent,  v.  RANCH  MINING  COMPANY, 
a  Corporation,  Appellant. 

AcooTTNT  Stated — ^Agsnot  fob  Defendant— Want  or  Peeliminabt 
Proof — Supply  of  Evn)ENCB — ^Harmless  Rulino. — Where,  in  prov- 
ing a  eause  of  action  upon  an  account  stated,  it  was  objected  that 
the  account  was  admitted  in  evidence  without  sufficient  preliminary 
proof  of  the  agency  of  one  who  assumed  to  represent  the  defend- 
ant in  agreeing  to  the  account,  granting  that  the  ruling  was  er- 
roneous, it  was  without  prejudice,  where  proof  that  he  was  super- 
intendent and  general  manager  of  the  defendant  corporation  was 
immediately  supplied   by  sufficient  evidence. 

Id. — Order  of  Proof— Discretion  of  CJoubt. — ^The  order  of  proof  is 
largely  within  the  discretion  of  the  trial  court,  and  its  action  will 
not  be  reviewed  if  no  abuse  of  discretion  appears. 

Id. — ^AcnoN  on  Assigned  Claim — Stipulation — Proof  Unnecessary. 
In  an  action  on  an  assigned  claim,  where  it  is  stipulated  and  ad- 
mitted by  defendant  at  the  trial  that  the  amount  sued  upon  foi 
this  claim  is  the  correct  amount  due,  no  proof  is  necessary  on  such 
claim. 

Id. — Order  foe  Payment  of  Whole  Fund — Equitable  Assignment.— 
An  order  for  the  payment  of  money,  which  relates  to  the  whole 
amount  of  the  fund  in  the  hands  of  the  one  upon  whom  it  i* 
drawn  belonging  to  the  drawer,  operates  as  an  equitable  assign- 
ment of  the  claim. 

Id. — Pleading — Indebtedness — Insufficient  Denial — ^Want  of  In- 
formation AND  Belief. — The  defendant  must  be  held  to  know 
whether  he  is  indebted  to  the  plaintiff  or  not,  and  his  denial  of 
the  indebtedness,  based  upon  a  want  of  information  and  belief, 
raises  no  issue. 

Id. — Trifmno  Sum — Maxim — Support  of  Finding. — Where  a  disputed 
sum  is  comparatively  trifling,  the  maxim  "De   minimis  Urn  fion 
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enrat"  mnj  be  applied,  though  the  evidence  in  support  of  it  maj 
seem  unsatisfactoiy  to  us;  yet  it  is  held  that  it  eannot  be  said  that 
the  evidence  la  insufficient  to  support  a  finding  aa  to  such  sum. 

APPEAL  from  an  order  of  the  Superior  Court  of  Tuolumne 
County,  denying  a  new  trial.    G.  W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  H,  Mahoney,  for  Appellant 

J.  C.  Webster,  for  Respondent 

BURNETT,  J.— The  appeal  is  from  an  order  denying  de- 
fendant's motion  for  a  new  trial.  There  are  nineteen  counts 
in  the  complaint,  each  presenting  a  separate  cause  of  action 
assigned  to  plaintiff.  The  findings  and  judgment  were  in 
favor  of  plaintiff  as  to  all  the  counts  except  three,  which  were 
dismissed  at  the  trial.  Appellant  questions  the  sufficiency  of 
the  evidence  only  as  to  the  first,  fourth,  fifth  and  sixteenth 
counts  of  the  complaint.  The  first  cause  of  action  is  upon  an 
account  stated,  and  the  point  urged  in  this  connection  is  that 
the  account  was  admitted  without  sufficient  preliminary  proof 
of  the  agency  of  one  Stanford,  who  assumed  to  represent  the 
defendant  But  granting  that  the  ruling  was  erroneous,  it 
was  without  prejudice,  for  the  reason  that  proof  of  the  agency 
was  immediately  thereafter  supplied. 

It  is  well  settled  that  the  order  of  proof  is  largely  within  the 
discretion  of  the  trial  court,  and  its  action  will  not  be  reviewed 
unless  there  be  an  abuse  of  that  discretion.  (Gordon  v.  Sear- 
ing, 8  Cal.  50;  Lick  v.  Diaz,  37  Cal.  445;  Crossett  v.  Whelan, 
44  Cal.  203;  People  v.  Shainwold,  51  Cal.  469.) 

The  agency  was  sufficiently  shown  by  the  testimony  of 
Charles  Estey,  **that  Richard  B.  Stanford  was  a  superintend- 
ent and  general  manager  of  the  defendant  Ranch  Mining  Com- 
pany; his  name  was  signed  to  all  its  checks,  and  he  attended 
to  all  its  business  and  had  charge  of  its  mine  and  mining  prop- 
erty in  Tuolumne  county  for  two  years  and  perhaps  before 
September,  1905." 

The  fourth  count  relates  to  the  assigned  claim  of  one  Joe 
Eeeney.  A  paper  in  the  following  language  was  received  in 
evidence: 
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''Spring^eld,  Cal.,  June  4,  1905. 
''To  the  Ranch  Mining  Company. 

''Please  pay  the  amount  of  my  time  check  $12.75  to  Mr. 
Emmet  Murphy  and  obliga 

"JOE  KEENET. 
"Pay  to  J.  J.  Brady, 

«'E.  MURPHY.** 

Plaintiff  testified  that  he  had  received  this  paper  from 
Emmet  Murphy,  and  that  he  had  received  no  other  assign- 
ment of  the  Eeeney  claim  from  anyone.  Appellant  now  urges 
that  the  signatures  of  Keeney  and  Murphy  were  not  proven, 
and  that  the  paper  is  not  an  assignment  of  Eeeney 's  claim, 
but  a  mere  request  to  defendant  to  pay  to  said  Murphy  the 
amount  of  Eeeney 's  time  check. 

Assuming  that  there  is  ground  for  appellant's  assertion^ 
the  point  should  not  be  considered,  for  the  reason  that  at  the 
trial  "it  was  stipulated  and  admitted  by  defendant  that  the 
amount  sued  upon  in  plaintiff's  fourth  cause  of  action  was  the 
correct  amount  due." 

In  view  of  that  stipulation  no  evidence  was  required  in  sup- 
port of  the  claim.  Besides,  the  objection  made,  being  a  gen- 
eral one,  did  not  reach  the  points  suggested  here.  The  specific 
objections  urged  now  for  the  first  time  should  have  been 
pointed  out  to  the  trial  judge  if  appellant  deemed  them  of 
sufficient  importance  to  merit  consideration. 

Again,  as  to  the  assignment,  since  the  order  related  to  the 
whole  amount  of  the  fund  in  the  hands  of  defendant  belong- 
ing to  Eeeney,  there  is  authority  for  holding  that  it  amounted 
to  an  equitable  assignment  of  the  claim.  (Wheatly  v.  Strobe, 
12  CaL  92,  [73  Am.  Dec.  522] ;  Pierce  v.  Robinson,  13  Cal. 
116;  Pope  V.  Huth,  14  CaL  404;  Curtner  v.  Lyndon,  128  Cal. 
86,  [GOPac.  462].) 

In  reference  to  the  fifth  count,  appellant  states  that  "this 
assignment  is  in  all  respects  similar  to  the  Eeeney  assignment, 
the  request  to  pay  on  the  same  form,  the  testimony  presented 
of  like  character  and  the  objections  to  the  introduction  of  the 
demand  in  evidence  the  same."  It  may  be  added  that  the 
stipulation  as  to  the  amount  being  due  was  the  same  and  the 
position  taken  is  equally  without  merit. 

The  evidence  as  to  the  sixteenth  count  is  unsatisfactory,  but 
the  amount  involved  is  so  trifling  that  we  can  properly  invoke 
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the  maxim,  ''2>6  minimis  non  curat  lex.''  Besides,  defendant 
should  not  be  heard  to  complain,  as  it  pleads  its  denial  of  the 
indebtedness  to  plaintiff  upon  its  want  of  information  and  be- 
liel 

A  party  must  be  held  to  know  whether  he  is  indebted  to 
another,  and  such  denial  as  aforesaid  should  be  considered  as 
raising  no  issue. 

The  order  is  affirmed 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  January  20,  1908,  and  the  follow- 
ing opinion  was  then  rendered: 

BURNETT,  J. — In  response  to  appellant's  petition  for  re- 
hearing,  we  deem  it  proper  to  say  that  we  are  satisfied  with 
the  views  heretofore  expressed  except  as  to  one  proposition 
discussed  in  considering  the  sixteenth  count  involving  the 
small  amount  of  $17.70. 

The  point  seems  not  to  have  been  made  in  the  court  below 
nor  by  counsel  at  all  that  the  answer  is  insufficient ;  hence,  as 
contended  by  petitioner,  we  should  not  base  our  decision  upon 
that  ground,  but  we  still  think  that  since  the  judgment  in 
favor  of  plaintiff  is  for  $1,000,  the  contention  that  it  should 
be  reduced  to  the  extent  of  $17.70  involves  the  maxim,  **Z)« 
minimis.''  Besides,  upon  a  re-examination  of  the  record, 
while  the  evidence  is  not  altogether  satisfactory  to  us,  we 
are  not  prepared  to  say  that  it  is  insufficient  to  support  the 
finding  of  the  court  as  to  said  $17.70. 

The  witness  Conlin  did  testify  that  **The  Ranch  Mine  is  in- 
debted  to  me  for  telegraphing  and  expressage  in  the  sum  of 
$17.77,''  and  while  his  cross-examination  reveals  some  state- 
ments apparently  inconsistent  with  this  conclusion,  the  whole 
of  the  testimony  furnishes  sufficient  support  for  plaintiff's 
claim,  as  there  is  no  doubt  of  the  assignment  by  Conlin  to 
plaintiff. 

The  petition  for  rehearing  is  denied. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  17, 1908. 
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[CIt.  No.  408.    Tbird  Appellate  Dietriet.— December  21,  1907.] 

DANIEL  SULLIVAN,  RespondeDt,  v.  P.  C.  LUSK,  Respond- 
ent,  and  CHARLES  P.  HANLON,  AppeUant 

AonoH  or  Intespleadib  bt  Tkusteb  Under  WiUj — ^Allowancb  roi 
Attosnst's  Fees — CoNFUcnNO  Claims  of  Attornets. — An  al- 
lowance for  attorney's  fees  made  to  a  trustee  under  the  will  upon 
final  settlement  of  his  accounts  is  made  to  the  trustee,  as  such,  and 
not  to  the  attorneys,  and  where  two  separate  attorneys  were  em- 
ployed, and  one  of  them  claimed  half  of  the  amount  allowed,  and 
the  other  claimed  the  whole  of  it,  an  action  of  interpleader  will 
lie,  upon  deposit  of  tho  aUowance  in  court,  to  compel  them  to  liti- 
l^te  between  themselyes  their  claims  to  the  fund  allowed. 

Id. — Contract  with  Trustee  not  Enforceable  in  Court — ^Bes  Ad- 
JUDIOATA. — ^If  the  attorney  claiming  the  whole  allowance  had  a 
contract  with  the  trustee,  it  could  only  be  enforced  against  him 
personally,  and  not  as  trustee,  or  in  the  settlement  of  the  trust; 
and  his  acceptance  of  one-half  the  sum  allowed  by  the  court  would 
not  be  an  adjudication  against  him  in  an  action  upon  any  con- 
tract made  with  the  trustee  personaUy. 

Id. — Order  Befusino  to  Chanoe  Venue— Motion  of  One  Defend- 
ant—Beview  UPON  Appeal — Cause  of  Action  Immaterial.-^ 
Upon  appeal  from  an  order  refusing  to  change  the  place  of  trial 
to  the  residence  of  the  defendant  claiming  the  whole  sum  aUowed 
to  the  trustee,  it  is  immaterial  whether  the  complaint  in  inter- 
pleader states  a  cause  of  action  or  not.  It  is  sufficient  that  if 
it  states  a  cause  of  action  against  one  defendant,  it  equally  states 
one  against  the  other;  and  the  court  properly  refused  to  change  the 
Tcnue,  where  the  other  defendant  did  not  join  in  the  motion.  [By 
supreme  court.] 

APPEAL  from  an  order  of  the  Superior  Court  of  Butte 
County,  refusing  to  change  the  place  of  trial.  John  C.  Gray, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  F.  Hanlon,  and  B.  M.  Boyce,  for  Appellant 

Joe  D.  Sproul,  for  Plaintiff,  Respondent 

P.  C.  Lusk,  Respondent,  in  propria  persona. 

CHIPMAN,  P.  J. — ^Motion  to  change  the  place  of  triaL 
The  complaint  sets  forth  that  plaintiff  was  a  trustee  under  the 
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will  of  Lucy  C,  Goodspeed  of  certain  real  property  situated 
in  Butte  county,  devised  to  plaintiff  in  trust  for  the  benefit  of 
the  minor  children  of  the  said  Lucy  C.  Ooodspeed,  deceased ; 
that  said  real  estate  was  distributed  to  plaintiff  to  so  hold  in 
trust,  by  the  superior  court  of  the  city  and  county  of  San 
Francisco  in  December,  1902 ;  that  said  trust  terminated  when 
said  children  became  of  age  and  that  they  have  become  of  age ; 
that  in  the  matter  of  said  trust  plaintiff  was  represented  by 
defendants  as  his  attorneys;  that  plaintiff  has  filed  and  caused 
to  be  settled  his  final  account  as  such  trustee,  and  by  order  of 
the  court  ''this  plaintiff  was  allowed  the  sum  of  $2,595,  as 
compensation  for  attorneys  employed  by  him  in  the  matter 
of  said  trust";  that  he  has  not  paid  the  said  sum  to  either  of 
said  defendants  or  to  any  other  person,  and  that  defendants 
make  conflicting  claims  thereto,  defendant  Hanlon  claiming 
the  whole  of  said  sum  and  defendant  Lusk  claiming  one-half 
of  said  sum ;  that  plaintiff  has  tendered  said  Hanlon  $1,297.50, 
being  one-half  of  said  sum,  but  that  he  refused  to  receive  the 
same  and  demands  the  whole  thereof;  that  ''said  conflicting 
claims  are  made  on  this  plaintiff  for  the  payment  of  said  sum 
of  money  without  any  collusion  or  fraud  upon  the  part  of  this 
plaintiff'';  and  that  "plaintiff  has  said  sum  in  his  possession, 
and  is  willing  and  anxious  to  pay  it  to  the  parties  legally  en- 
titled thereto."  Wherefore,  defendants  are  called  upon  to 
interplead  and  litigate  their  several  claims,  etc. 

Defendant  Hanlon  filed  a  general  demurrer  to  the  com- 
plaint and  also  demurred  on  the  ground  that  there  was  a  mis- 
joinder of  parties  defendant  in  this,  that  no  cause  of  action  is 
stated  against  either  of  the  defendants.  Defendant  Hanlon 
moved  the  court  for  an  order  transferring  the  cause  to  the 
city  and  county  of  San  Francisco,  on  the  ground  that  at  the 
commencement  of  the  action  it  was  the  place  of  his  residence, 
and  upon  the  further  ground  that  defendant  Lusk  is  not  a 
necessary  or  proper  party  to  the  action  and  should  not  be 
joined  as  defendant  with  defendant  Hanlon. 

It  appeared  by  the  affidavits  used  at  the  hearing  of  the 
motion  that  defendant  Hanlon  was,  at  the  conmiencement  of 
the  action,  a  resident  of  San  Francisco,  and  that  defendant 
Lusk  was  a  resident  of  Butte  county,  where  the  action  was 
commenced. 

The  court  denied  the  motion,  and  defendant  Hanlon  appeals 
from  the  order. 
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The  action  is  brought  under  section  386  of  the  Code  of  Civil 
Procedure,  which  reads,  in  part,  as  follows:  .  .  .  "And  when- 
ever conflicting  claims  are  or  may  be  made  on  a  person 
for  or  relating  to  personal  property,  or  the  performance  of  an 
obligation,  or  any  portion  thereof,  such  person  may  bring  an 
action  against  the  conflicting  claimants  to  compel  them  to  in- 
terplead and  litigate  their  several  claims  among  themselves. 
The  order  of  substitution  may  be  made,  and  the  action  of  inter- 
pleader may  be  maintained,  and  the  applicant  or  plaintiff  be 
discharged  from  liability  to  all  or  any  of  the  conflicting  claim- 
ants, although  their  titles  or  claim  have  not  a  conmion  origin, 
or  are  not  identical,  but  are  adverse  to  and  independent  of 
one  another.'* 

The  position  of  appellant  is  thus  stated:  "The  defendant, 
Hanlon,  according  to  the  complaint,  demands  from  Sullivan, 
as  pay  for  the  work  which  Sullivan  hired  him  to  perform,  the 
sum  of  $2,595,  and  defendant  Lusk  demands  of  Sullivan  for  the 
work  he,  Lusk,  performed,  the  sum  of  $1,297.50.  These  two 
independent  claims  aggregate  $3,892.50,  and  Sullivan  is  seek- 
ing to  escape  all  liability  by  paying  $2,595,  instead  of  paying 
$3,892.50.''  Appellant,  on  this  assumption,  proceeds  to  argue 
that  plaintiff,  if  he  had  judgment  in  his  favor,  would  plead  it 
against  all  subsequent  demands  of  appellant;  that  the  con- 
flicting claims  are  simple  claims  on  contract  in  which  Hanlon 
and  Lusk  have  no  joint  interest,  Hanlon  claiming  $2,595  and 
Lusk  claiming  $1,297.50,  and  therefore  Lusk  had  no  interest 
in  Hanlon 's  claim.  It  is  hence  argued  that  there  is  no  cause 
of  action  stated  against  Lusk,  and  it  follows  that  the  place  of 
trial  should  have  been  changed  to  Hanlon 's  place  of  residence. 

Appellant  misconceives  the  obvious  purpose  of  the  action 
and  the  nature  of  the  fund  in  litigation.  The  allowance  made 
to  plaintiff  was  as  trustee  to  compensate  the  defendants,  who 
were  his  attorneys,  and  its  amount  rested  wholly  in  the  dis- 
cretion of  the  judge  who  was  settling  the  trust  estate.  There 
was  no  contractual  liability,  express  or  implied,  such  as  or- 
dinarily exists  between  attorney  and  client  where  professional 
services  are  performed  for  the  latter  by  the  former.  It  is 
settled  law  in  this  state  that  the  court  in  making  an  allowance 
to  an  executor  or  administrator  for  attorney's  fees  (and  we 
think  the  rule  is  the  same  as  to  a  trustee  of  such  an  estate  as 
we  have  here),  is  not  making  it  to  the  attorney,  nor  is  it  de- 
pendent in  any  way  ai>on  any  contract  the  administrator  or 
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executor  may  make  with  his  attorney,  but  it  is  an  allowance 
as  a  necessary  expense  of  administration;  if  the  attorney 
has  any  claim  upon  the  administrator  or  executor  by  reason 
of  any  contract  for  compensation,  he  must  look  to  the  admin- 
istrator or  executor  as  an  individual  and  not  in  his  repre- 
sentative capacity;  and  an  action  to  enforce  such  a  contract 
would  not  lie  against  him  in  the  latter  capacity.  (Briggs  ▼. 
Breen,  123  Cal.  657,  [56  Pac.  633,  886] ;  McKee  ▼.  Hunt,  142 
Cal.  526,  [77  Pac.  1103] ;  Estate  of  Kruger,  143  CaL  141,  [76 
Pac.  891].) 

It  is  an  erroneous  assumption  on  appellant's  part  that  an 
adjudication  by  the  court  as  to  the  amount  of  the  fund  in 
question  to  which  each  of  the  interpleaders  is  entitled,  could 
be  pleaded  in  bar  of  any  right  of  action  appellant  may  have 
on  any  contract  made  by  him  with  plaintiff  as  an  individual. 
The  subject  matter  here  relates  exclusively  to  the  particular 
fund  allowed  plaintiff  in  the  settlement  of  his  account  with 
the  beneficiaries  of  the  trust ;  this  and  no  other  is  involved  in 
the  action.  (See  eases  supra.)  We  think  the  complaint  states 
a  cause  of  action  against  both  defendants  under  section  386 
of  the  Code  of  Civil  Procedure. 

The  motion  for  a  change  of  venue  was  made  under  section 
395  of  the  Code  of  Civil  Procedure,  and  it  is  well  settled  that 
where  any  of  the  defendants,  in  a  case  coming  under  that  sec- 
tion, reside  in  the  county  in  which  the  suit  is  brought,  a  mo- 
tion to  change  the  place  of  trial  to  a  place  in  which  others  of 
the  defendants  reside  will  not  be  granted  unless  all  of  the 
defendants  join  in  the  motion  or  good  reason  is  shown  why 
they  have  not  so  joined.  (McKenzie  v.  Barling,  101  Cal.  459, 
[36  Pac.  8] ;  Quint  v,  Dimond,  135  Cal.  572,  [67  Pac.  1034].) 

Here  the  complaint  states  a  cause  of  action  against  both 
defendants,  and  this  being  so,  Lusk  has  a  right  to  have  the 
action  tried  in  the  county  of  his  residence.  Appellant  ad- 
mitted at  the  argument,  and  seems  to  do  so  by  his  brief,  that 
the  trial  must  be  had  in  Butte  county  unless  it  appears  from 
the  complaint  that  no  cause  of  action  is  stated  against  Lusk, 
or  that  he  is  merely  a  nominal  party.  But  we  think  the  cause 
of  action  is  as  much  against  the  one  defendant  as  against  the 
other,  and  the  trial  judge  was  correct  in  his  conclusion. 

The  order  is  afSrmed. 

Hart^  J.,  and  Burnett,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  17th,  1908,  and  the  following 
opinion  was  then  rendered: 

THE  COURT.— The  application  for  a  hearing  in  this  court, 
after  decision  in  the  district  court  of  appeal  for  the  third  dis- 
trict, is  denied.  It  is  immaterial  upon  this  appeal  whether  or 
not  the  complaint  states  any  cause  of  action,  and  we  express 
no  opinion  as  to  the  views  of  the  district  court  of  appeal 
thereon.  It  is  obvious  that  if  it  states  a  cause  of  action  against 
the  appellant  Hanlon,  it  equally  states  one  against  the  other 
defendant  Lusk,  and  this  being  so,  defendant  Hanlon  cannot, 
unless  Lusk  joins  in  the  motion,  have  the  place  of  trial  changed 
from  the  county  in  which  said  Lusk  resides. 


[CiT.  No.  412.    Third  Appellate  District— December  21,  1907.] 

PEED  W.  MAHLER,  Respondent,  v,  DRUMMER  BOY 
GOLD  MINING  COMPANY  and  E.  W.  EMMONS, 
Appellants. 

TKKUE — SELEOnOM  OF  GbXTNTT  BT  PLAINTIIT— UNKNOWN  BXSn>SNCX  OF 

Defendant — iNSUFFiasNT  Affidavit — Bights  of  Defendants. — 
The  right  of  the  plaintiff  to  designate  the  place  of  trial,  where 
the  residence  of  the  defendant  is  unknown,  nnder  section  895  of 
the  Code  of  Civil  Procedure,  is  not  an  arbitrary  or  merely  optional 
right.  The  plaintiff's  affidavit  must  show  reasonable  diligence 
in  seeking  in  good  faith  to  make  the  discovery  of  defendants' 
residence,  and  where  he  fails  to  show  such  diligence,  the  defend- 
ants are  entitled  of  right  to  have  the  venue  changed  to  their  place  of 
residence,  upon  proper  demand  therefor. 

APPEAL  from  an  order  of  the  Superior  Conrt  of  Siskiyou 
Conntj  refusing  to  change  the  place  of  triaL  J.  S.  Beard, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Cobum  &  Collier,  and  Charles  G.  Nagle,  for  Appellanta 

(L  H.  Magofley,  and  Taylor  &  Tebbe,  for  Respondent. 
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CHIPMAN,  P.  J,— Motion  to  change  the  place  of  triaL 

Plaintiff  commenced  the  action  in  Siskiyou  county  to  re- 
cover from  defendants  for  services  as  superintendent  of  cer- 
tain qaartz  mines  in  said  county.  It  is  alleged  in  the  com- 
plaint that  plaintiff  was  employed  by  defendants  on  August 
1,  1905;  that  he  commenced  work  on  October  20,  1905,  and 
''continued  to  work  for  defendants  as  superintendent  until 
the  fifth  day  of  March,  1906."  The  complaint  was  filed  April 
13,  1906.  Plaintiff  'Sprays  judgment  against  defendants  and 
each  of  them.'' 

Defendants  moved  the  court  to  change  the  place  of  trial 
from  Siskiyou  county  to  the  city  and  county  of  San  Francisco 
on  the  ground  that  at  the  commencement  of  the  action  the 
latter  place  was  and  ever  since  has  been  their  place  of  resi- 
dence. 

At  the  hearing  of  the  motion  it  appeared  from  the  un- 
contradicted affidavit  of  defendant  Emmons  that  defendant 
corporation,  at  the  commencement  of  the  action,  was  a  corpora- 
tion organized  under  the  laws  of  this  state,  with  its  principal 
place  of  business  at  the  city  and  county  of  San  Francisco, 
which  was  then  and  is  now  its  residence  and  its  principal 
place  of  business.  Affiant  also  deposed  that  he  was  at  the 
commencement  of  the  action  and  ever  since  has  been  and  now 
is  a  resident  of  said  city  and  county ;  that  he  was  at  all  times 
the  secretary  of  said  corporation ;  that  each  of  said  defend- 
ants has  fully  and  fairly  stated  the  case  in  said  action  to  his 
and  its  attorney,  and  after  such  statement  each  of  said  de- 
fendants was  advised  by  said  attorney  and  verily  believes 
"that  they,  and  each  of  them,  have  a  good  and  substantial  de- 
fense to  said  cause  on  its  merits."  A  general  demurrer  to 
the  complaint  was  filed  with  the  demand  by  both  defendants 
for  a  change  of  the  place  of  triaL 

Plaintiff  in  the  action  filed  a  counter-affidavit,  in  which  he 
stated  ''that  at  the  time  of  the  commencement  of  the  action 
the  residence  of  said  defendant  Emmons  was  unknown  to 
plaintiff";  that  at  the  time  of  employing  plaintiff  as  super- 
intendent of  said  mines,  Emmons  "gave  this  plaintiff  his  ad- 
dress as  San  Francisco ;  that  thereafter  he  wrote  this  plaintiff 
from  San  Francisco  and  also  from  Portland,  Oregon ;  that  for 
the  period  of  several  months  before  the  conmiencement  of  this 
action  this  plaintiff  addressed  letters  to  said  Emmons  at  his 
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last-named  address  in  San  Francisco;  that  he  received  no 
answers  to  several  of  said  letters  and  then  one  or  two  letters 
were  returned  to  him  by  the  postoffice  department  as  un- 
delivered letters;  that  thereupon  this  plaintiff  sent  a  regis- 
tered letter  to  said  Emmons,  and  that  said  registered  letter 
was  returned  by  the  postal  department  to  this  plaintiff  as  un- 
delivered ;  that  this  plaintiff  had  no  other  means  of  finding  out 
the  residence  of  said  Emmons."  Affiant  then  states  that  he 
was  informed  by  the  men  working  at  the  mine  that  ''they 
could  get  no  letters  from  said  Emmons  in  answer  to  their 
letters  sent  to  him  at  his  last  address";  that  affiant  wbs  ''in- 
formed and  from  such  information  believes  that  the  Bee  Hive 
Company  of  Yreka  could  not  find  said  Enmions  at  such  ad- 
dress in  order  to  serve  summons  upon  him";  that  being  ''un- 
able to  learn  the  residence  of  said  Emmons,  and  his  residence 
being  unknown,  plaintiff  designated  the  county  of  Siskiyou 
as  the  county  in  which  to  bring  said  action,  said  county  being 
the  county  in  which  the  cause  of  action  accrued."  There  is 
no  brief  on  file  by  respondent. 

Under  section  395  of  the  Code  of  Civil  Procedure  all  the 
defendants  must  join  in  the  motion  to  change  the  place  of 
trial  (McKemie  v.  Barling,  101  Cal.  460,  [36  Pac.  8] ;  Quint 
V.  Dimond,  135  Cal.  574,  [67  Pac.  1034] ) ;  and  the  section  has 
been  complied  with  in  the  present  case.  But  plaintiff  seeks 
to  retain  the  case  in  the  court  where  it  was  commenced,  under 
the  provisions  of  said  section  which  read  as  follows:  "... 
the  action  must  be  tried  in  the  county  in  which  the  defend- 
ants, or  some  of  them,  reside  at  the  commencement  of  the  ac- 
tion ;  or,  if  none  of  the  defendants  reside  in  the  state,  or  if 
residing  in  this  state,  and  the  county  in  which  they  reside  is 
unknown  to  the  plaintiff,  the  same  may  be  tried  in  any  county 
which  the  plaintiff  may  designate  in  his  complaint.  ..." 
We  presume  that  at  the  hearing  of  the  motion  plaintiff  was 
successful  in  convincing  the  court  that  his  affidavit  was  suffi- 
cient to  show  that  the  residence  of  defendant  Emmons  was 
unknown  to  plaintiff,  and  hence  he  had  the  right  to  designate 
the  county  in  which  to  bring  the  action.  The  right  to  thus 
designate  the  place  of  trial  is  not  an  arbitrary  right  or  op- 
tional with  plaintiff  upon  a  mere  statement  that  the  residence 
of  defendant  is  unknown  to  him.  He  must  state  facts  suffi- 
cient to  show  that  he  has  resorted  to  such  means  to  ascertain 
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the  defendant's  residence  aa  would  be  expected  of  a  reason- 
able man  seeking  in  good  faith  to  make  the  discovery. 

The  Practice  Act,  aa  amended  in  1858  (Stats.  1858,  p.  82), 
contained  a  provision  similar  to  that  in  section  395  of  the  Code 
of  Civil  Procedure.  It  was  said  in  Loehr  ▼.  Latham,  15  Cal. 
418:  ''But  this  provision  must  receive  a  reasonable  construc- 
tion. A  willful  or  careless  ignorance  of  the  residence  of  the 
defendant  does  not  put  it  in  the  power  of  the  plaintiff  to  sue 
him  in  any  county  of  the  state,  however  remote  from  his 
residence ;  for  if  this  were  so,  the  effect  of  the  rule  would  be 
practically  to  repeal  this  provision  requiring  suit  to  be 
brought  in  the  county  of  the  residence  of  defendant.  It  would 
be  putting  it  in  the  power  of  the  plaintiff,  by  keeping  ignorant 
of  the  facts,  or  feigning  ignorance,  to  sue  where  he  pleased, 
and  thus  fraud  would  be  encouraged  and  oppression  practiced. 
To  resist  the  application  of  the  defendant,  the  plaintiff  should 
have  shown  that  he  used  proper  diligence  to  ascertain  the 
residence  of  defendant  before  suit,  and  failed."  In  Thurber 
▼.  Thurber,  118  CaL  607,  [45  Pac.  852] ,  speaking  of  the 
opinion  in  Loehr  v.  Latham,  15  Cal.  418,  the  court  said:  "This 
decision  has  not  been  overruled  or  questioned  so  far  as  we  are 
informed  The  reasons  for  enforcing  the  rule  enunciated  by 
Mr.  Justice  Baldwin  are  aptly  put  and  cogent,  and  the 
practice  indicated  should  be  upheld  and  enforced." 

Tested  by  these  rules  the  affidavit  of  plaintiff  was  insufS* 
eient.  At  the  time  the  action  was  commenced  Emmons  was  a 
resident  of  San  Francisco,  as  shown  by  his  undisputed  affi- 
davit, and  this  was  but  a  few  weeks  after  plaintiff  quit  work . 
Emmons  was  known  to  plaintiff  to  be  the  secretary  of  the  de- 
fendant company,  and  yet  plaintiff  made  no  inquiry  of  any  of 
its  officers  or  at  its  place  of  business  in  San  Francisco,  nor  is 
any  explanation  given  why  he  made  no  such  inquiry  or  that 
if  made  it  would  not  have  availed  anything,  nor  is  it  shown 
that  the  address  of  the  company's  place  of  business  was  un- 
known to  plaintiff ;  the  letters  alleged  to  have  been  sent  to  San 
Francisco  were  not  sent  to  any  street  address  nor  does  affiant 
state  that  such  address  was  unknown  to  plaintiff.  In  stating 
that  he  sent  letters  to  Emmons'  last  known  address,  plaintiff 
fails  to  state  where  that  was,  nor  is  the  time  stated  when  these 
letters  were  sent  The  registered  letters,  as  in  the  case  of  the 
others,  were  doubtless  addressed  to  the  general  deliveiy.  As  sa- 
1  CaL  App.— It 
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perintendent  of  a  mine  being  operated  by  the  defendant  cor- 
poration and  serving  in  that  capacity  under  its  direction  and 
employment,  there  should  have  been  no  difficulty  in  finding  the 
address  of  the  secretary  by  inquiring  of  the  officers  of  the 
company  or  at  its  place  of  business ;  and  if,  for  any  reason,  the 
information  by  these  obvious  means  could  not  be  had,  the  affi- 
davit should  have  so  shown.  Plaintiff  makes  like  indefinite 
statement  that  he  was  informed  by  the  Bee  Hive  Company  of 
Yreka  that  that  company  could  not  find  Emmons.  But  when 
he  made  inquiry  or  from  what  persons  connected  with  that 
company,  or  why  they  should  know  anything  about  Emmons 
does  not  appear ;  the  men  working  in  the  mine  under  plaintiff 
as  superintendent,  of  whom  plaintiff  made  inquiries,  cannot 
be  supposed  to  have  known  more  than  plaintiff  of  Emmons' 
whereabouts,  and  the  failure  of  the  men  to  impart  information 
in  no  wise  strengthens  the  affidavit.  The  affidavit  fails  to 
show  that  diligence  which  the  law  very  properly  demands  be- 
fore plaintiff  will  be  permitted  to  select  his  own  forum  in 
which  to  try  his  case. 

The  order  is  reversed,  with  directions  to  grant  the  motion. 

Harty  J.,  and  Burnett,  J.,  concurred. 


[dr.  No.  398.    Pirst  Appellate  District.— December  28,  1907.) 

A.  J,  YOUNG,  Respondent,  v.  W.  F.  CLARK    and  B.  C. 
CLARK,  Copartners,  etc..  Appellants. 

AcrnoN  tob  Monxt  Deposited— Assionicsnt— General  Finding. — In 
mn  setion  by  an  assignee  to  reeover  monej  deposited  by  his  as- 
signor, where  tbe  complaint  alleges  the  assignment,  a  general  find- 
ing that  all  of  the  allegations  of  plaintiff's  complaint  are  true  is 
a  sufficient  finding  of  the  assignment 

lb. — ^DxMUEBEB  TOB  Unoebtaintt— Bxvixw  UPON  APPEAL. — ^Although 
there  is  enough  uncertainty  in  the  complaint  to  hate  warranted 
the  court  in  sustaining  the  demurrer  on  that  ground,  yet  the  ac- 
tion of  the  court  in  OTcrruling  it  is  not  of  sufficient  importance  to 
demand  a  reversal,  after  a  trial  upon  the  merits. 

iDy — ^EPFEOT    op    DiSCHAROB    IN    BaNKBUPTOY — ^FlDUCIABT    CaPAGITT — 

Debt  op  Commission  Mebchants  Babbxd. — The  term  ''fiduciary 
capacity ''  used  in  the  Bankrupt  Act  of  1898,  as  amended  in  1903, 
applies  only  to  technical  trusts,  and  not  to  debts  due  by  a  bank- 
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rapt  in  the  character  of  agent,  factor,  commission  merchant  and 
the  Eke;  and  monej  deposited  with  a  commission  merchant,  to 
cover  expenditures,  a  portion  of  which  remains  in  his  hands  nn- 
czpended,  is  eovered  bj  his  discharge  in  bankraptcy,  and  cannot 
b«  reeorered. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
Cily  and  County  of  San  Francisco.  Frank  J.  Murasky, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Franklin  P.  Nutting,  for  Appellants. 

Heller  &  Powers,  for  Respondent. 

KERRIGAN,  J. — The  complaint  alleges  that  at  the  time  of 
the  transactions  set  forth  defendants  were  commission  mer- 
chants, and  were  in  the  employ  of  La  Sociedad  Anonima  de 
Hilados  y  Tejides  de  Cantel,  Lda,  a  corporation  (plaintiff's  as- 
signor), as  its  agents;  that  plaintiff's  assignor  deposited  with 
its  said  agents  certain  moneys,  to  be  paid  out  on  its  order ;  that 
said  agents  expended  a  portion  of  these  funds  on  said  as- 
signor's account;  and  that  the  money  claimed  by  plaintiff  is  a 
balance  remaining  in  the  agents'  hands  after  such  ex- 
penditures had  been  made ;  which  balance  plaintiff  alleges  the 
defendants  refuse  to  pay  over.  Upon  the  issues  framed  by 
the  pleadings  judgment  was  entered  for  plaintiff,  from  which 
judgment  this  appeal  is  prosecuted. 

1.  Appellant  claims  that  there  is  no  finding  on  the  issue  of 
the  assignment  of  the  claim  to  the  plaintiff.  There  is  no 
special  finding  on  the  subject,  but  it  is  covered  by  the  following 
general  finding:  ''That  all  of  the  allegations  of  plaintiff's  com- 
plaint and  answer  to  the  affirmative  allegations  of  defendants' 
answer  and  cross-complaint  are  true."  The  part  of  this  find- 
ing relating  to  the  allegations  of  the  answer  is  open  to  criticism 
for  uncertainty;  but  the  finding  is  definite  and  certain — and 
therefore  sufl5cient — wherein  it  states  **that  all  the  allegations 
of  plaintiff's  complaint  .  .  .  are  true."  {Gale  v.  Bradbury, 
116  Cal.  40,  [47  Pac.  778].) 

Appellants'  special  demurrer  to  the  complaint  was  over- 
ruled, and  that  ruling  is  now  assigned  as  error.  We  think 
there  is  enough  uncertainty  in  the  complaint  to  have  warranted 
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the  court  in  sustaining  the  demurrer  on  that  ground ;  but  the 
action  of  the  court  in  this  regard  is  not  of  suf&cient  importance 
to  demand  a  reversal  of  the  judgment.  {Alexander  y.  Central 
L.  (6  M.  Co.,  104  CaL  536,  [38  Pac.  410].) 

3.  During  the  trial  defendants  were  permitted  to  amend 
their  answer  by  pleading  in  bar  of  the  action  their  adjudica- 
tion in  bankruptcy,  in  the  United  States  district  court;  where- 
upon plaintiff  amended  his  pleadings  by  alleging  that  his 
cause  of  action  was  to  recover  moneys  held  in  trust  by  defend- 
ants for  plaintiff's  assignor,  which  would  not  be  released  by  a 
discharge  in  bankruptcy,  and  that  said  district  court  had 
granted  permission  to  plaintiff  to  continue  the  prosecution  of 
this  action.  The  court  found  these  allegations  to  be  true, 
and  a  judgment  was  accordingly  entered. 

Appellants  contend  that  the  trial  court  reached  an  erroneous 
conclusion  in  holding  that  respondent's  claim  was  of  such  a 
trust  character  that  it  would  not  be  released  by  defendants' 
discharge  in  bankruptcy.  We  agree  with  this  contention. 
Section  17  of  the  bankruptcy  act  of  1898,  as  amended  in  1903, 
82  Stat.  798  (U.  S.  Comp.  Stats.  Supp.  1907,  p.  1026),  pre- 
scribes  what  debts  are  exempt  from  the  operation  of  a  bank- 
rupt's discharge.  The  only  part  of  that  section  applicable  to 
this  case  reads:  ''Sec.  17.  A  discharge  in  bankruptcy  shall 
release  a  bankrupt  from  all  of  his  provable  debts,  except  such 
as  ...  (4)  Were  created  by  his  fraud,  embezzlement,  mis- 
appropriation or  defalcation  while  acting  as  an  officer  or  in 
any  fiduciary  capacity."  It  has  been  often  held  that  the  term 
''fiduciary  capacity,"  as  used  in  this  subdivision  of  section  17, 
applies  only  to  technical  trusts,  such  as  those  arising  from  the 
relation  of  attorney,  executor  or  guardian,  and  not  to  debts 
due  by  a  bankrupt  in  the  character  of  an  agent,  factor,  com- 
mission merchant  and  the  like.  In  Re  Bosch,  97  Fed.  761,  it 
was  held  that  a  debt  due  by  a  bankrupt  who,  being  a  commis- 
sion merchant,  has  received  goods  for  sale  upon  a  contract  to 
return  the  same  or  the  proceeds  thereof,  is  not  one  of  those 
described  in  section  17  (subdivision  4).  In  Knoii  v.  Putnam, 
107  Fed.  907,  a  broker  having,  upon  a  customer's  order,  bought 
and  then  sold  cotton,  it  was  held  that  the  obligation  to  pay 
over  the  proceeds  of  such  sale  is  a  debt  from  which  the  bank- 
rupt will  be  freed  by  his  discharge. 

The  United  States  supreme  court,  in  speaking  of  a  factor 
who  had  wrongfully  retained  the  money  of  his  principal,  says: 
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'^  If  the  act  embraces  such  a  debt,  it  will  be  difficult  to  limit 
its  application.  It  must  include  all  debts  arising  from 
agencies,  and  indeed  all  cases  in  which  the  law  implies  an 
obligation  from  the  trust  reposed  in  the  debtor.  Such  a  con- 
struction would  have  left  but  few  debts  on  which  the  law  could 
operate.  In  almost  all  the  commercial  transactions  of  the 
country  confidence  is  reposed  in  the  punctuality  and  integrity 
of  the  debtor,  and  a  violation  of  these  is,  in  a  commercial  sense, 
a  disregard  of  the  trust.  But  his  is  not  the  relation  spoken  of 
in  the  first  section  of  the  act  The  cases  enumerated,  defalca- 
tion of  a  public  officer,*  'executor,'  'administrator,'  'guardian,* 
or  'trustee,'  are  not  cases  of  implied,  but  special  trusts,  and 
the  'other  fiduciary  capacity'  mentioned  must  mean  the  same 
class  of  trusts.  The  act  speaks  of  technical  trusts,  and  not 
those  which  the  law  implies  from  the  contract.  A  factor  is 
not,  therefore,  within  the  act"  (Chapma/n  v.  Forsythe,  2 
How.  (U.  S.)  202.) 

In  Palmer  v.  Hussey,  119  TJ.  S.  96,  [7  Sup.  Ct  Rep.  158], 
where  the  bankrupt  had  received  certain  bonds  "as  the  agent 
and  broker"  of  the  plaintiff,  and  had  converted  them  to  his 
own  use,  the  same  court  held  that  there  was  no  such  fraud  in 
the  creation  of  the  debt,  and  no  such  trust  in  respect  to  the 
possession  of  the  bonds  by  the  defendant  as  to  bar  the  opera- 
tion of  the  discharge. 

In  Upshur  v.  Briscoe,  138  U.  S.  365,  [11  Sup.  Ct  Rep.  313], 
it  was  held  by  the  same  court  that  an  instrument  appointing 
a  person  as  an  attorney  to  receive  moneys  for  the  benefit  of  an- 
other, and  to  pay  the  interest  annually  to  such  other,  and  at 
her  death  to  pay  the  principal  sum  to  her  legal  issue,  or  in 
default  of  sudh  issue  the  said  sum  to  revert  to  the  maker  of 
the  instrument,  did  not  create  between  the  attorney  and  the 
beneficiary  a  trust  in  its  technical  sense,  nor  a  debt  of  a 
"fiduciary  character"  within  the  meaning  of  the  bankruptcy 
act,  although  the  obligation  was  called  a  "trust,"  and  the  at- 
torney a  "trustee"  in  the  instrument  The  court  says  (p. 
377  of  138  U.  S.)  that  within  the  meaning  of  the  exception  in 
the  bankruptcy  act,  the  debt  is  not  created  by  a  person  while 
acting  in  a  fiduciary  character,  merely  because  it  is  created 
under  circumstances  in  which  trust  or  confidence  is  reposed  in 
the  debtor  in  the  popular  sense  of  these  terms. 

In  the  case  of  Noble  v.  Hammond,  129  U.  S.  65,  [9  Sup.  C5t 
Rep.  235],  the  record  showed  that  the  defendant  was  a  produce 
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dealer,  and  had  been  requested  by  certain  parties  to  collect 
money  for  them,  and  to  keep  it  until  it  should  be  called  £or. 
After  collecting  the  money,  he  deposited  it  in  bank  in  his  own 
name,  and  before  he  paid  it  over  was  forced  into  bankruptcy. 
The  court  held  that  the  parties'  claim  against  him  was  not 
created  by  the  fraud  of  the  bankrupt,  or  by  his  defalcation 
while  acting  in  any  fiduciary  character  within  the  meaning  of 
the  bankruptcy  act;  and  that  even  if  the  agreement  might  be 
construed  as  creating  a  trust  in  some  sense,  it  was  not  such  a 
trust  83  comes  within  the  provisions  of  the  bankruptcy  law. 

Most  of  the  above  decisions  arose  under  former  bankruptcy 
acts,  but  section  17  of  the  act  of  1898  is  practically  identical 
with  the  corresponding  provisions  of  the  earlier  acts,  and  has 
received  the  same  construction  in  such  cases  as  have  arisen 
since  its  enactment     {In  re  Basch,  97  Fed.  761.) 

In  Bracken  v.  MUner,  104  Fed.  522,  decided  under  the  act 
of  1898,  where  defendant  had  received  money  from  another  to 
be  loaned  for  that  other's  account,  and  was  authorized  to  re- 
ceive payments  of  the  interest  or  principal  of  such  loans,  and 
remit  the  same  to  the  owner,  and  afterward  became  bankrupt 
without  having  paid  over  the  moneys,  it  was  held  by  the  cir- 
cuit court  that  the  defendant  had  not  received  the  money  in  a 
fiduciary  capacity  within  the  meaning  of  the  statute,  but 
merely  as  an  agent;  and  that  the  plaintiff's  claim  for  the 
money  was  one  from  which  the  defendant  was  released  by  a 
discharge  in  bankruptcy. 

The  judgment  is,  therefore,  modified  by  striking  therefrom 
the  following:  From  paragraph  1st  thereof  the  words:  "and 
plaintiff's  assignor's  claim  therefor  was  not  such  a  claim  as 
would  be  released  by  a  discharge  of  defendants  in  bank- 
ruptcy"; the  words  "in  trust"  occurring  in  the  phrase  "to  be 
held  in  trust  by  defendants,"  and  the  word  "trust"  occurring 
in  the  phrase  "entitled  to  the  return  of  said  trust  moneys." 

And  from  paragraph  2d  thereof  the  following:  "and  since 
said  assignment  said  defendants  have  been  and  now  are 
holding  said  sum  and  interest  thereon  in  trust  for  this  plain- 
tiff, and  plaintiff's  claim  therefor  is  not  such  a  claim  as  would 
be  released  by  a  discharge  of  defendants  in  bankruptcy." 

As  so  modified  the  judgment  is  afSrmed. 

Hall,  J.,  and  Cooper,  P.  J.,  concurred. 
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[Qt.  No.  423.    First  Appellate  District. — ^December  24,  1907.] 

In  the  Matter  of  the  Estate  of  CHARLES  PATRICK  Mo- 
CARTHY,  Deceased.  MARY  BURKE,  Creditor,  Appel- 
lant. ELLEN  McCarthy,  IndivlduaUy  and  as  Ad- 
minifitratrix,  and  PAJARO  VALLEY  BANK,  Respond- 
ents. 

Bbtates  07  Deceased  Persons — ^Homestead  Selected  bt  Deceased 
Husband— Survivorship  or  Wife — Excess  op  Subsequent  Value 
hot  Liable  por  Debts. — Where  a  deceased  husband  in  his  life- 
time selected  a  homestead  from  community  property,  which  was 
not  then  of  the  value  of  $5,000,  the  homestead,  whatever  its  value, 
at  the  death  of  the  husband  vested  absolutely  in  his  widow,  as 
rarviTor,  free  from  any  general  debts  of  the  husband;  and  any 
subsequent  excess  in  the  value  of  the  homestead  above  the  sum 
of  $5,000  is  not  liable  for  any  debts  of  the  husband's  estate  to 
his  creditors,  though  his  estate  is  otherwise  insolvent. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Cruz  County^  setting  apart  a  homestead.  Lucas  F.  Smith, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wyekoff  &  Gardner,  for  Appellant. 

The  policy  of  the  law  in  setting  apart  a  homestead  to  the 
widow  is  to  protect  the  rights  of  creditors  as  against  any  ex- 
eess  in  value  over  $5,000.  [Estate  of  Adams,  128  Cal.  380, 
884,  57  Pac.  569,  60  Pac.  965;  Civ.  Code,  sec  1246  et  seq.) 

James  A.  Hall,  for  Respondents. 

The  widow  becomes  sole  owner  of  the  homestead  selected 
from  the  death  of  the  husband,  and  the  property  was  no  part 
of  his  estate,  and  was  not  subject  to  any  general  debts  of  the 
husband.  (Code  Civ.  Proc,  sec.  1474;  Rich  v.  Tubbs,  41  CaL 
34;  Estate  of  Boland,  43  Cal.  640;  Estate  of  Headen,  52  Cal. 
294;  Herrold  v.  Been,  58  Cal.  443 ;  Watson  v.  His  Creditors,  58 
CaL  556;  Levins  v.  Rovigno,  71  Cal.  273,  12  Pac.  161; 
TyrreU  v.  Baldwin,  78  CaL  470,  21  Pac.  116;  Bollinger  v. 
Manning,  79  Cal.  7,  21  Pac.  375;  Estate  of  Ackerman,  80 
CaL  208,  13  Am.  St  Rep.  116,  22  Pac  141;  Estate  of  Qil^ 
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more,  81  Cal.  240,  22  Pac.  655;  Mechanics'  Building  &  Loan 
Assn.  V.  King,  83  Cal.  440,  23  Pac.  376;  Sheehy  v.  Miles,  93 
CaL  288,  28  Pac.  1046;  Dickey  v.  Gibson,  113  Cal.  30,  54 
Am.  St.  Rep.  321,  45  Pac.  15;  121  Cal.  277,  53  Pac,  704; 
RoUnson  v.  Dougherty,  118  Cal.  301,  50  Pac.  649.)  The 
value  of  the  homestead  at  the  time  of  the  husband's  death  is 
immaterial,  if  it  was  properly  selected,  though  it  was  then  in 
excess  of  $5,000.  {In  re  Burdick,  76  Cal.  641,  18  Pac.  805; 
Tyrrell  v.  Baldwin,  78  Cal.  470,  21  Pac.  116;  Sanders  ▼. 
Russell,  86  Cal.  119,  21  Am.  St.  Rep.  26,  24  Pac.  852;  Dickey 
Y.  Gibson,  113  Cal.  30,  54  Am.  St.  Eep.  321,  45  Pac.  15;  121 
Cal.  277,  53  Pac.  704;  Robinson  v.  Dougherty,  118  Cal.  301,  50 
Pac.  649;  Estate  of  Herbert,  122  CaL  330,  54  Pac  1109.) 

COOPER,  P.  J. — ^Appeal  from  order  setting  apart  a  home- 
stead. 

The  facts  necessary  to  a  decision  of  the  question  in  this 
case  are  as  follows:  In  November,  1883,  Charles  Patrick  Mc- 
Carthy duly  executed  and  recorded  a  declaration  of  homestead 
upon  the  premises  described  in  the  petition.  At  the  time  of 
such  recording  the  premises  were  community  property  of  the 
said  McCarthy  and  his  wife,  Ellen,  and  they  resided  thereon 
with  their  children.  The  value  at  that  time  was  $2,000.  The 
premises  continued  to  be  the  home  of  McCarthy  and  his  family 
until  his  death  in  January,  1903.  In  February,  1903,  Ellen 
McCarthy,  the  widow,  was  duly  appointed  administratrix,  took 
the  oath,  qualified,  and  ever  since  has  been  such  administratrix. 
The  estate  is  insolvent,  and  certain  creditors  have  proven  their 
claims,  which  have  been  duly  allowed  by  the  superior  court, 
and  are  on  file.  An  inventory  and  appraisement  has  been  duly 
made  and  filed,  in  which  the  said  premises  are  appraised  at 
the  sum  of  $5,000.  In  June,  1903,  the  administratrix  duly 
filed  her  petition,  praying  for  an  order  setting  apart  the  prem- 
ises to  her  as  the  surviving  widow  of  deceased.  This  petition 
was  opposed  by  Maiy  Burke,  a  creditor  of  the  estate,  whose 
claim  has  been  duly  allowed  and  filed.  Upon  the  trial,  the 
court  found  that  the  homestead  was,  at  the  time  of  the  death  of 
McCarthy  and  at  the  time  of  the  hearing,  of  the  value  of 
$8,000. 

This  finding  may  be  regarded  as  immaterial  if  the  homestead 
is,  under  the  law,  the  property  of  the  widow  and  exempt  from 
execution^  or  other  process,  by  the  creditors  of  the  estate. 
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If  the  homestead  was  exempt  from  execution  it  was  the  duty 
of  the  court  to  set  it  apart  to  the  widow.  (Code  Civ.  Proc, 
sec.  1465.) 

The  question  for  decision,  as  stated  by  appellant's  counsel, 
is:  **A8  against  a  protesting  creditor  of  the  estate,  may  the 
court  set  apart  to  the  surviving  wife  the  whole  of  a  homestead 
selected  by  the  husband  during  his  lifetime  from  the  com- 
munity property,  the  said  homestead  having  been  of  the  value 
of  $2,000  at  the  time  of  selection,  and  of  the  value  of  $8,000 
at  the  time  of  the  death,  and  ever  since,  and  the  estate  being 
otherwise  insolvent!" 

Section  1474  of  the  Code  of  Civil  Procedure  provides:  *'If 
the  homestead  selected  by  the  husband  and  wife,  or  either  of 
them,  during  their  coverture,  and  recorded  while  both  were 
living,  was  selected  from  the  community  property,  or  from  the 
separate  property  of  the  person  selecting  or  joining  in  the 
selection  of  the  same,  it  vests,  on  the  death  of  the  husband  or 
wife,  absolutely  in  the  survivor.*' 

This  case  comes  within  the  language  of  the  above-quoted 
section.  It  has  been  held  in  such  case  that  the  title  vests,  by 
operation  of  law,  in  the  survivor  immediately  upon  the  death 
of  the  other  spouse,  without  any  order  setting  apart  the  home- 
stead (Baker  v.  Brickell,  87  Cal.  339,  [25  Pac.  489,  1067] ; 
Fisher  ▼.  Bartholomew,  4  Cal.  App.  581,  [88  Pac.  608],  and 
cases  cited),  and  the  title  to  such  homestead  could  not  be  af« 
fected  by  a  subsequent  order  of  the  court  (Fisher  v.  Bar^ 
iholomew,  4  Cal.  App.  581,  [88  Pac.  608] ;  Estate  of  Fath, 
132  Cal.  612,  [64  Pac.  995].) 

It  is  contended  by  appellant  that,  notwithstanding  the  lan- 
guage of  the  section  quoted,  the  survivor  gets  title  to  the  home- 
stead subject  to  the  provisions  of  the  Civil  Code  as  to  reaching 
any  excess  in  value  beyond  $5,000,  by  process  in  behalf  of 
creditors  of  the  deceased.  In  other  words,  it  is  claimed  that 
to  "vest  absolutely  in  the  survivor"  does  not  mean  to  **vest 
absolutely,"  but  to  vest  subject  to  the  right  of  the  creditors 
of  the  deceased  to  reach  any  excess  of  $5,000  in  value.  Such 
in  our  opinion  is  not  the  meaning  of  the  section.  We  must 
read  the  sections  of  the  codes  together  for  the  purpose  of  ar- 
riving at  the  intent  and  purpose  of  any  particular  provision. 
It  is  provided  in  the  Civil  Code,  under  the  title  relating  to 
homesteads,  section  1265,  as  follows:  '*From  and  after  the 
time  the  declaration  is  filed  for  record,  the  premises  therein 
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described  constitute  a  homestead.  If  the  selection  was  made 
by  a  married  person,  from  the  community  property,  the  land, 
on  the  death  of  either  of  the  spouses,  vests  in  the  survivor, 
subject  to  no  other  liability  than  such  as  exists  or  has  been 
created  under  the  provisions  of  this  title ;  in  other  cases,  upon 
the  death  of  the  person  whose  property  was  selected  as  a  home- 
stead, it  shall  go  to  his  heirs  or  devisees,  subject  to  the  power 
of  the  superior  court  to  assign  the  same  for  a  limited  period 
to  the  family  of  the  decedent ;  but  in  no  case  shall  it  be  held 
liable  for  the  debts  of  the  owner,  except  as  provided  in  this 
title."  This  section  adds  the  provision  ''subject  to  no  other 
liobility  than  such  as  exists,  or  has  been  created  under  this 
title,"  and  again  emphasizes  the  intention  of  the  legislature 
by  adding:  ''but  in  no  case  shall  it  be  held  liable  for  the  debts 
of  the  owner,  except  as  provided  in  this  title."  These  pro- 
visions must  be  read  into  section  1474,  Code  of  Civil  Pro- 
cedure. 

We  must  then  look  to  the  liabilities  created  by  the  title  on 
homesteads  (Civ.  Code,  sec.  1241),  and  we  there  find  the  fol- 
lowing: 

''The  homestead  is  subject  to  execution  or  forced  sale  in 
satisfaction  of  judgments  obtained: 

"1.  Before  the  declaration  of  homestead  was  filed  for  record 
and  which  constitute  liens  upon  the  premises. 

"2.  On  debts  secured  by  mechanics,  contractors,  subcon- 
tractors, artisans,  architects,  builders,  laborers  of  every  class, 
materialmen's  or  vendors'  liens  upon  the  premises. 

"3.  On  debts  secured  by  mortgages  of  the  premises,  ex- 
ecuted and  acknowledged  by  husband  and  wife,  or  by  an  un- 
married claimant. 

"4.  On  debts  secured  by  mortgages  on  the  premises,  ex- 
ecuted and  recorded  before  the  declaration  of  homestead  was 
filed  for  record." 

The  creditors'  claim  in  this  case  does  not  come  within  the 
class  enumerated  in  said  section,  and  therefore  the  homestead 
is  not  subject  to  this  liability. 

It  is  claimed  that  the  latter  part  of  section  1474,  Code  of 
Civil  Procedure,  which  provides:  "In  either  case  it  is  not  sub- 
ject to  the  payment  of  any  debt,  or  liability  contracted  by  or 
existing  against  the  husband  and  wife,  or  either  of  them, 
previous  to  or  at  the  time  of  the  death  of  such  husband  and 
wife,  except  as  provided  in  the  Civil  Code,"  is  sufficient  to 
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show  that  the  intention  was  to  allow  general  creditors  to  reach 
the  excess  in  value  over  $5,000. 

In  our  opinion  such  is  not  the  proper  construction  of  the 
statute.  It  evidently  means  the  provisions  of  section  1241 
of  the  Civil  Code  hereinbefore  quoted.  The  particular  pro- 
vision of  the  code  herein  quoted  with  reference  to  homesteads 
upon  the  death  of  the  husband  or  wife  is  the  particular  pro- 
vision of  the  Civil  Code  that  governs.  It  is  a  special  pro- 
vision relating  to  the  very  question  as  to  where  the  title  to  the 
homestead  vests  in  case  of  the  death  of  the  husband  or  wife. 

Section  1476  of  the  Code  of  Civil  Procedure  seems  to  con- 
template that  if  the  homestead  exceeded  in  value  the  sum  of 
$5,000  at  the  time  it  was  selected  and  recorded,  the  excess  over 
$5,000  may  be  reached.  This  is  evidently  upon  the  theory  that 
a  homestead  could  not  be  valid  upon  premises  which  exceeded 
$5,000  in  value  at  the  time  of  the  selection.  It  is  not  necessary 
to  decide  the  question  in  this  case,  for  the  reason  that  it  is  not 
pretended  that  the  premises  were  of  the  value  of  $5,000  at  the 
time  of  the  selection  of  the  homestead.  It  is  true  that  under  the 
construction  herein  given  the  creditors  of  a  deceased  person 
would  not  have  the  right  to  reach  the  value  of  the  homestead 
in  excess  of  $5,000,  which  they  could  have  reached  during  his 
lifetime,  and  are  thus  placed  in  a  worse  position  by  his  death, 
but  for  this  reason  we  cannot  change  the  statute.  A  creditor 
is  presumed  to  know  the  law,  and  its  provisions  in  relation  to 
homesteads  and  exemptions.  The  homestead  being  of  record, 
and  the  code  making  provision  as  to  where  it  should  vest  on 
the  death  of  deceased,  the  debts  were  contracted  with  refer- 
ence to  the  law  and  to  the  right  of  the  widow  to  take  the  home- 
stead free  from  such  debts.  The  homestead  was  free  from 
liability  to  general  creditors  at  the  time  it  became  such.  It 
eontinued  so  during  the  lifetime  of  deceased,  unless  it  became 
of  greater  value  than  $5,000.  It  vested  in  the  survivor 
entirely  free  from  such  liability,  no  matter  what  its  value  at 
the  time  of  the  death.  The  wife  held  in  the  nature  of  a  joint 
tenant,  with  the  right  of  survivorship. 

The  order  is  afiirmed. 

Hall,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  20, 1908. 
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[Gfr.  No.  401.    First  AppeHate  DiBtriet.-— December  24,  1907.] 

THEO.  S.  HOEN,  Appellant,  v.  A.  S.  MARTINHO,  Rd- 

gpondent 

Mbohanio'b  Likn— Eztea  Labor  and  Matesial8--Gxneral  Findinq— 
Admission  of  Answebt— Ereonxous  Judgmrnt. — In  an  action  to 
foreclose  a  mechanic's  lien  for  the  reasonable  value  of  materials 
and  labor  performed  in  extra  work  in  the  construction  of  de- 
fendant's building,  of  the  reasonable  value  of  $217.50,  where  the 
answer  alleged  that  the  reasonable  value  of  the  extra  work  for 
which  no  price  was  agreed  was  the  sum  of  $47.25,  and  no  more,  a 
general  finding  that  all  of  the  allegations  of  the  complaint  are 
untrue  eannot  entitle  the  defendant  to  judgment,  the  plaintiff  be- 
ing entitled  to  at  least  a  judgment  in  the  sum  of  $47.25,  on  the 
admission  of  the  answer,  which  no  evidence  could  be  received  to 
contradict;  and  a  judgment  for  the  defendant  is  erroneous,  and 
most  be  reversed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  denying 
a  new  trial.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  Bama  McEinne,  for  Appellant 

Danforth  &  Lansburgh,  for  Respondent 

HALL,  J. — This  is  an  appeal  by  plaintiff  from  a  judgment 
in  favor  of  defendant,  and  from  an  order  denying  plaintiff's 
motion  for  a  new  trial 

Plaintiff  sued  to  recover  judgment  for  the  sum  of  $217.50, 
as  the  reasonable  value  of  labor  and  materials  furnished  in  do- 
ing extra  work  on  a  building  constructed  by  plaintiff  for  de- 
fendant, and  to  foreclose  a  mechanic's  lien  therefor.  Defend- 
ant in  hia  answer  does  not  deny  that  extra  work  was  done  on 
the  building,  but  denies  that  no  price  was  agreed  upon  there- 
for, but  in  this  regard  alleges  that  for  a  portion  of  said  extra 
work  it  was  specifically  agreed  that  the  price  should  be  $129.- 
55,  ''and  that  the  reasonable  value  of  the  work  performed  and 
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materials  furnished  at  the  special  instance  and  request  of  said 
Martinho,  on  said  building,  termed  in  said  paragraph  YII 
'extra  work,'  and  on  which  there  was  no  agreed  price,  was 
and  is  the  sum  of  $47.25  and  no  more." 

Upon  the  trial  of  the  issues  presented  in  the  action,  plaintiff 
was  called  as  a  witness  in  his  own  behalf,  and  while  being  ex- 
amined concerning  the  work  alleged  to  have  been  done,  testi- 
fied that  he  performed  certain  extra  work  and  several  things 
that  he  did  not  remember,  and  in  answer  to  a  question  as  to 
what  was  the  value  of  the  work  that  he  did  remember,  he  tes- 
tified that  he  could  not  tell  offhand.  Whereupon  the  court 
ordered  him  to  leave  the  stand,  and  at  once  ordered  judgment 
for  the  defendant.  Counsel  for  plaintiff  protested  at  the  ac- 
tion of  the  court,  and  not  only  stated  that  the  answer  admitted 
some  things,  and  that  he  could  prove  by  other  people  and  the 
foreman  of  plaintiff  the  value  of  the  extra  work,  but  nowhere 
does  it  appear  that  he  expressly  reserved  an  exception  to  the 
action  of  the  court. 

However,  the  judgment  must  be  reversed  without  regard  to 
the  question  of  exceptions  reserved. 

The  court  found  all  the  allegations  of  the  complaint  to  be 
untrue,  and  gave  judgment  for  defendant;  but  this  finding  is 
contrary  to  the  admission  of  the  answer  hereinbefore  set  forth, 
and  the  judgment  is  for  the  same  reason  erroneous  as  not  sup- 
ported by  the  pleadings.  The  admission  that  extra  work  had 
been  performed,  for  which  no  price  had  been  agreed,  of  the 
value  of  $47.25,  would  support  a  judgment  for  that  amount  at 
least,  and  no  evidence  could  be  received  to  contradict  this  ad- 
mission. (HaU  V.  Polack,  42  Cal.  218;  Mvlford  v.  EstudMo, 
32  Cal.  131.) 

Judgment  and  order  are  reversed. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[CIt.  No.  880.    Third  AppeHate  District.— December  84,  1007.] 

MINNIE  ZIPPBRLBN  and  BERNHARD  ZIPPERLEN,  Re- 
spondents,  v.  SOUTHERN  PACIFIC  COMPANY,  Ap- 

pellant 

NlOUGENOE — GOLUSION  07  BaCKINO  TBAIM   WITH  WAOON — SUPPOBT  OP 

ViEDiCT. — ^UpoB  a  review  of  the  evidence,  in  an  action  for  dam- 
ages for  personal  injuries  to  a  wife,  eansed  bj  the  negligent  eol- 
lision  of  a  hacking  train  with  a  wagon,  with  which  she  was  eross- 
ing  the  street,  held,  that  the  evidence  is  sufficient  to  support  the 
verdict  for  the  plaintiff,  whether  the  evidence  is  considered  on  the 
theorj  that  the  persons  in  charge  of  the  backing  train  had  the  last 
clear  opportunitj  to  avoid  the  injury,  after  the  discovery  of  the 
peril  of  the  wife,  or  on  the  theory  that  they  were  grossly  negfigent 
in  not  using  any  care  whatever  to  learn  whether  the  street  erossing 
was  clear  before  backing  the  train  thereupon. 

Id. — ^Pbovincb  of  Jury — OoNrucriNO  Evioemgi — CnxDiBiLrrr  or  Wit- 
nesses.— ^It  was  the  province  of  the  jury  to  pass  upon  all  quee- 
tions  of  conflicting  evidence  or  inconsistent  statements,  or  the  credi- 
bility of  witnesses,  and  its  verdict  cannot  be  disturbed  for  insufB- 
eieney  of  the  evidence  when  there  is  any  evidence  to  support  it. 

In. — iNSTEucnoN  Pektinent  to  Evidxngi — ^DuTT  TO  Keep  Lookout. — 
An  instruction,  based  upon  pertinent  evidence  as  to  the  attempt  of 
plaintiff  to  cross  when  the  train  was  at  a  standstill,  and  as  to  her 
inability  to  control  her  horse,  when  the  train  was  suddenly  backed, 
to  the  effect  that  the  law  imposed  upon  the  servants  of  the  defend- 
ant the  duty  to  keep  a  lookout,  and  to  observe  and  ascertain  whether 
the  crossing  was  clear,  and  that  if  they  failed  to  do  so,  and  the 
plaintiff  was  thereby  injured  without  fault  on  her  part,  their  ver- 
dict should  be  for  the  plaintiff,  was  correctly  given. 

!»• — EVIDKNCl — CONTftADICnON  OF  WITNESS  BT  PaBTY  GaLLINO   HQC— 

SuBPBXSE. — ^Where  a  witness  ealled  by  a  party  has  given  testimony 
damaging  to  the  party  producing  him,  and  it  appears  that  the  party 
by  whom  he  has  been  produced  has  been  misled  and  taken  by  sur- 
prise, and  had  reason  from  his  previous  statement  to  believe  that 
the  witness  would  give  testimony  favorable  to  his  side,  there  is  no 
reason  upon  principle  why  such  party  should  not  be  allowed  to  con* 
tradict  his  own  witness,  who  has  betiayed  him,  and  by  his  unex- 
pected testimony  placed  the  party  producing  and  standing  sponsor 
for  him  in  a  false  light  before  the  court  or  jury.  The  preliminaiy 
question  of  surprise  and  of  the  method  of  proof  thereof  is  in  th« 
sound  discretion  of  the  trial  eourk 
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Ii>. — Question  Pakt  op  Bis  Gestae. — ^A  question  addressed  to  thi 
iireman  by  the  engineer,  in  the  presence  of  the  party  injured,  im* 
mediately  following  the  accident:  ^'Why  didn't  you  tell  me  to 
■topt"  wu  asked  so  near  the  time  the  accident  occurred  as  to  make 
it  part  of  the  transaction,  and  admissible  under  the  rulo  of  re§ 
gestae.  The  mere  fact  that  the  accident  preceded  the  question  doei 
not  necessarily  take  it  out  of  that  rule. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

L.  L.  Cory,  for  Appellant 

Cteo.  W.  Cartwright,  and  Edgar  S.  Van  Meter,  for  Respond- 
entsu 

HART,  J. — Action  for  damages  for  personal  injuries.  The 
verdict  of  the  jury  was  in  favor  of  plaintiffs  for  the  sum  of 
$4,125.00,  and,  agreeably  to  said  verdict,  judgment  was  en- 
tered in  their  favor  for  that  sum.  The  appeal,  supported  by  a 
bill  of  exceptions,  is  from  said  judgment 

The  defendant  corporation,  at  the  time  plaintiff,  Mrs.  Zip- 
perlen,  received  the  injuries  for  which  reparation  in  damages 
is  sought  through  this  action,  operated  a  steam  railway 
through  and  over  certain  public  streets  in  the  city  of  Fresno. 

On  the  thirteenth  day  of  February,  1900,  said  plaintiff  was 
traveling  in  a  conveyance,  drawn  by  a  single  horse,  along  Tuol- 
umne street,  in  said  city.  The  complaint  alleges  that  said 
street  was  **a  regularly  laid  out,  open  and  traveled  public 
highway  in  the  said  city  of  Fresno  from  the  west  part  of  said 
city  to  the  east  part  thereof,"  and  that  said  street  crosses  the 
railroad  tracks  of  defendant  at  a  point  between  O  and  H  streets 
in  said  city.  While  the  plaintiff  was  attempting  to  cross  said 
tracks  on  said  Tuolumne  street,  the  vehicle  in  which  she  was 
riding  was  struck  by  a  locomotive  or  "yard  engine,"  used  by 
defendant  for  "switching  purposes,"  with  the  result  that  she 
was  thrown  with  great  violence  to  the  ground,  sustaining  a 
fracture  of  the  thigh,  or,  technically,  the  femur  bone,  and 
other  less  serious  injuries. 

The  plaintiff  alleges  that  the  injuries  suffered  by  her  were 
due  to  the  n^ligence  of  the  defendant    The  claims  of  the 
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plaintiffs  are  resisted  by  the  defendant  upon  the  ground  of 
contributory  negligence. 

A  reversal  of  the  judgment  is  insisted  upon  for  the  follow- 
ing reasons:  1.  ^'That  the  evidence  discloses,  without  substan- 
tial conflict,  that  the  accident  was  occasioned  by  the  contrib- 
utory negligence  and  want  of  care  of  the  plaintiff";  2.  *'The 
court  erred  in  allowing  in  evidence,  as  against  this  defendant, 
a  certain  conversation  of  the  engineer  of  the  defendant  long 
after  the  accident  occurred' * ;  3.  "  Errors  of  the  court  in  allow- 
ing, and  refusing  to  give,  certain  instructions  to  the  jury." 

From  the  nature  of  the  instructions  submitted  to  the  jury  by 
the  court,  it  is  evident  that  the  case  was  tried  upon  two  dis- 
tinct and  diametrically  opposite  theories,  viz. :  1.  Knowledge  on 
the  part  of  the  engineer  of  the  perilous  position  of  Mrs.  Zip- 
perlen  and  his  failure  to  exercise  the  care  imposed  upon  him 
under  such  circumstances  to  prevent  the  accident  resulting  in 
the  damage;  2.  Want  of  knowledge  on  the  part  of  the  engineer 
that  anyone  at  all  was  attempting  to  make  the  crossing,  due  to 
his  gross  carelessness,  and  negligence  in  not  looking  before 
and  while  the  engine  was  moving  toward  the  crossing  to  as- 
certain whether  or  not  it  waa  dear.  The  first  stated  proposi- 
tion, it  will  be  noted,  involves  what  is  known  as  the  doctrine 
of  the  *'last  clear  opportunity" — ^that  is,  that  the  engineer, 
having  discovered  Mrs.  Zipperlen's  perilous  situation  before 
damage  was  done,  failed  to  exercise  ordinary  care  to  prevent 
the  accident.  {Bennichsen  v.  Market  St.  Ry.  Co.,  149  Cal. 
22,  [84  Pac.  420].)  The  second  proposition  involves  the  con- 
tention that  the  engineer  moved  his  engine  toward  the  cross- 
ing without  exercising  any  care  whatever,  or  in  total  disregard 
of  the  duty  as  to  care  imposed  upon  him — ^that  is,  without  look- 
ing down  the  track  on  which  his  engine  was  moving  to  learn 
whether  the  crossing  was  clear  or  in  use  by  some  traveler. 

In  order  that  a  clear  understanding  may  be  conceived  of  two 
of  the  points  urged  against  the  validity  of  the  judgment — in- 
BuflSciency  of  the  evidence  to  sustain  the  verdict  of  which  the 
judgment  is  predicated  and  errors  in  the  giving  of  certain  in- 
structions— it  will  be  necessary  to  review  the  evidence  to  some 
extent. 

The  testimony  of  the  engineer  Mosier  (introduced  as  a  wit- 
ness by  the  plaintiff)  is  to  the  effect  that,  just  previous  to  the 
accident,  his  engine  was  standing,  according  to  his  best  judg- 
ment^ about  2,000  feet  north  of  the  Tuolumne  street  eroasing; 
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that  he  was  sitting  on  the  right-hand  side  of  the  cab  at  the 
time;  that,  after  he  started  the  engine,  and  was  going  in  the 
direction  of  and  approaching  said  street,  he  was  looking  to- 
ward the  crossing.  He  proceeded  :**!  was  keeping  a  close  look- 
out upon  the  track  in  the  direction  in  which  the  engine  was 
moving  to  see  that  the  crossing  was  clear.  My  fireman  was  on 
the  left-hand  side  of  the  engine,  and  at  that  time  was  ringing 
the  bell.  ...  I  came  down  the  Collis  main  line  from  the 
roundhouse.  It  is  the  first  track  west  of  the  main  line,  which 
would  be  the  third  line  coming  from  the  west.  .  .  .  In  crossing 
the  railroad  from  G  street  upon  Tuolumne  street  I  think  a  cart 
would  cross  the  two  tracks  before  reaching  the  track  I  was  on. 
I  should  judge  I  was  backing  up  about  four  or  five  miles  an 
hour.  There  were  automatic  brakes  and  reverse  upon  this  en- 
gine. I  ought  to  stop  it  in  five  or  six  feet,  or  eight  feet,  any- 
way, at  the  rate  I  was  then  going.  I  cannot  say  just  when 
was  the  first  time  I  saw  the  horse  and  cart  of  Mrs.  Zipperlen ; 
it  was  quite  a  distance  when  I  saw  her  coming.  She  was  then 
coming  down  from  O  street  and  was  traveling  east.  In  order 
to  see  her,  I  would  have  to  look  across  where  the  fireman 
was  sitting  on  that  engine.  I  could  sit  up  there  and  look  on 
both  sides,  as  it  had  a  low  tender.  I  could  see  the  whole  front 
all  the  time  and  the  whole  situation.  I  could  see  the  track 
back  of  the  tender.  I  would  say  I  could  see  the  track  back 
of  the  tender  as  far  as  across  this  courtroom  here.  I  could  see 
a  horse  or  buggy  crossing  the  track  as  far  away  as  across  this 
courtroom  by  looking  over  the  tender.  I  could  look  over  the 
tender  and  could  see  Mrs.  Zipperlen  coming  in  the  cart. 
There  was  no  time  after  I  first  saw  her  that  it  would  have 
been  impossible  for  me  to  see  her  before  the  accident,  and  I 
watched  her  and  I  watched  her  during  the  whole  time.  When 
I  first  saw  her  she  was  going  east  coming  down  Tuolumne 
■treet" 

The  witness  Stoner,  who  was  driving  toward  Tuolumne 
street  and  was  some  thirty  or  forty  feet  back  of  Mrs.  Zipperlen 
when  the  latter  started  across  the  tracks,  testified  that  *'when 
the  got  to  the  crossing  she  looked  up  and  down  to  see  if  there 
were  any  cars  and  saw  a  clear  track  and  started  to  go  across. 
The  engine  was  then  about  fifty  yards  from  the  crossing  on 
Tuolumne  street  and  was  standing.  I  saw  the  fireman  when 
It  started  to  back  down  on  the  track.  The  fireman  was  sitting 
7  CaL  App.— 14 
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in  his  seat  looking  east  I  did  not  watch  the  engine  continii- 
ously  until  it  arrived  at  the  crossing.  The  rear  end  of  the 
tender  was  about  six  or  eight  feet  from  the  buggy  when  I  saw 
it  next.  I  should  judge  the  engine  was  going  about  three  miles 
an  hour.  Mrs.  Zipperlen  did  not  stop  traveling  or  check  up 
her  horse  to  see  whether  the  track  was  clear,  and  did  not  stop 
at  any  time  after  until  the  accident.  She  could  not  have 
stopped  without  my  observing  it.  There  was  no  time  while 
Mrs.  Zipperlen  was  driving  along  upon  that  track  that  she 
crossed  entirely  over  the  track  upon  which  the  engine  and 
tender  were  backing,  prior  to  the  accident.  She  could  not  have 
done  that  without  my  seeing  her.  I  did  not  observe  her  horse 
backing  into  the  engine,  •  •  •  I  did  not  see  the  engine  slack 
speed  before  the  collision.  •  •  .  The  fireman  was  not  looking 
in  Mrs.  Zipperlen 's  direction,  that  I  saw.  He  was  not  ringing 
the  bell  and  no  bell  was  rung.  I  am  positive  no  bell  was  rung. 
I  could  see  the  engineer's  head  sticking  up  over  the  cab.  I 
might  if  I  looked,  but  I  do  not  think  it  would  have  been  po»* 
sible  for  the  engineer  to  sit  on  that  side  without  my  observing 
him.  I  have  acted  as  a  fireman  on  the  railroad.  At  the  time 
of  the  collision  the  cart  had  just  come  on  the  first  rail;  the 
horse's  ears  were  about  past  the  tender.  I  am  sure  of  that. 
Just  as  the  collision  took  place  the  engineer  started  the  engine 
the  other  way." 

Mrs.  Zipperlen  testified  that  she  had  been  familiar  with  the 
erossing  at  Tuolumne  street  for  about  eight  years,  and  that 
when  she  reached  the  crossing  and  before  starting  to  pass  over 
it,  she  ^'paused  to  see  that  the  track  was  clear";  that  she  ob- 
served that  the  engine  was  standing  on  one  of  the  tracks,  about 
seventy-five  or  one  hundred  feet  from  the  crossing,  and  thai 
started  across.  ^'I  was  perhaps  twelve  feet,  or  something  like 
that,  from  the  track  that  the  engine  was  standing  on.  When 
I  saw  the  engine  standing  still  I  started  to  cross.  I  was  travel- 
ing at  a  slow,  little  trot.  As  I  started  to  cross  the  engine 
started  to  back  up,  and  then  the  engine  struck  the  cart  I 
tried  to  back,  back  her  off,  but  of  course  the  engine  frightened 
the  horse  and  I  could  not  do  anything  with  her.  She  was  badly 
frightened.  I  was  not  driving  with  a  whip,  and  had  no  whip 
in  my  hand,  and  I  heard  no  bell  ringing.  When  I  first  saw 
the  engine  I  saw  the  fireman.  He  was  then  on  the  west  side 
of  the  cab.  I  did  not  see  the  engineer.  I  think  I  could  have 
seen  the  engineer  if  he  had  been  in  the  cab  and  high  enough 
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to  have  seen  me  over  the  tender.  I  do  not  think  the  fireman 
saw  me.  I  observed  the  engine  as  it  came  on  down.  I  did  not 
notice  the  fireman  looking  in  my  direction  as  long  as  I  looked. 
Of  course,  after  the  horse  became  unmanageable  I  had  all  I 
could  do  to  watch  her.  I  do  not  think  at  any  time  I  crossed 
entirely  over  the  crossing  upon  which  the  engine  was  backing. 
I  did  not  see  the  engineer  or  the  engineer's  face  at  any  time. 
I  did  not  hear  the  whistle  blow.  I  do  not  think  the  engine  was 
coming  back  very  fast.  After  the  engine  struck  the  cart  and  I 
was  thrown  out  upon  the  ground,  I  was  lying  right  along  side 
of  the  engine,  or  along  side  of  the  track  rather.  I  could  not 
see  exactly  how  far  the  engine  was  from  me  when  I  saw  it 
moving  toward  me.  Possibly  it  was  the  length  of  this  room, 
maybe  not  quite  so  far.  When  the  engine  struck  the  cart  the 
horse  reared  up  to  one  side,  toward  the  right.  The  tender 
did  not  strike  me.  "When  the  engine  struck  the  wheel  it  threw 
me  out  I  rather  think  I  fell  backward.  The  engine,  tender 
and  wheels  just  at  the  moment  I  struck  the  ground  were  beside 
me.  I  was  lying  pretty  close  to  the  track,  as  close  as  I  could 
possibly  be  without  being  injured  by  the  wheels.  The  engine 
then  ran  on  ahead,  and  I  think  the  engineer  sent  the  fireman 
to  get  it.  I  first  saw  the  engineer  when  he  stooped  to  pick  me 
up  about  a  couple  of  minutes  afterward." 

Mosier,  the  engineer,  testifying  for  the  defense,  repeated 
that  he  saw  '^Mrs.  Zipperlen  at  all  times  from  the  time  she 
started  to  cross  until  she  got  across";  that  he  "could  see  the 
whole  rig  until  I  got  as  close  as  the  width  of  this  room  to  it, 
about  thirty  feet. "  He  stated  that  Mrs.  Zipperlen  had  crossed 
the  track  the  engine  was  on,  when  her  horse  became  frightened 
and  began  to  ''buck  and  back,"  and  backed  onto  the  track  on 
which  the  engine  was  moving.  He  declared  that  when  the 
engine  was  six  or  eight  feet  from  the  cart,  and  the  moment 
the  horse  began  backing  toward  the  track  the  engine  was  on, 
he  stopped  the  engine  as  soon  as  he  could,  ''put  on  the  brakes 
and  reversed  the  engine. "  The  horse  kept  on  backing,  he  con- 
tinued, until  it  struck  the  engine,  causing  Mrs.  Zipperlen  to 
be  thrown  to  the  ground. 

B.  F.  Phillips  testified  for  the  defendant  that  he  saw  the 
engine  backing  down  the  track  toward  the  crossing  over  which 
Mn.  Zipperlen  attempted  to  pass.  He  said  that  "the  best  of 
my  recollection  is  that  the  locomotive  was  backing  down,  with- 
out any  stop  whatever  from  the  roundhouse,  and  I  heard  its 
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bell  ringing  as  it  was  backing  down.  The  locomotive  came  on 
down  and  when  the  engineer  saw  her  crossing  the  tracks  it 
slowed  up  very  perceptibly.  I  cannot  say  now  whether  it  made 
a  full  stop  or  not,  but  I  think  it  did.  I  think  it  kept  on  coming 
very  nearly  to  a  stop.  Then  her  horse  crossed  the  track  that 
the  locomotive  was  approaching  on  and  got  the  cart  wheels, 
as  far  as  I  could  see  from  where  I  was,  between  the  rails  of 
the  track  beyond  the  track  that  the  locomotive  was  approaching 
on,  then  her  horse  got  unmanageable.  She  had  no  whip  to 
strike  him  with*  She  did  all  she  could  with  the  lines  to  urge 
him  on,  and  instead  of  his  going  forward  as  she  wished  he 
would,  he  commenced  backing  and  backed  in  a  quarter  circle 
until  the  wheel  of  the  cart  was  struck  by  the  approaching 
locomotive,  with  just  enough  force  to  upturn  the  cart  onto  the 
other  wheel  and  threw  her  from  the  vehicle.*' 

The  foregoing  constitutes  the  substance  of  the  testimony 
given  on  direct  examination  of  the  principal  witnesses  intro- 
duced by  both  sides.  The  cross-examination  of  the  witnesses, 
particularly  that  of  Mrs,  Zipperlen,  revealed  some  discrep- 
ancies and  inconsistencies  which  were  of  a  character  to  make 
them  peculiarly  a  matter  for  the  jury  to  settle  to  its  own  satis- 
faction. A  written  statement,  obtained  from  Mrs.  Zipperlen 
a  few  hours  after  the  accident  happened,  by  Dr.  Maupin,  the 
defendant's  local  surgeon,  and  to  which  statement  the  husband 
of  Mrs.  Zipperlen  signed  the  name  of  his  wife,  contained  a 
declaration  that  the  horse  she  was  driving  was  wholly  to  blame 
for  the  accident.  This  writing  was  shown  to  Mrs.  Zipperlen 
and  she  was  asked,  on  cross-examination,  if  she  made  the  state- 
ment. Her  reply  was  that,  while  she  was  able  to  recall  that 
Dr.  Maupin  had  called  to  interview  her  on  the  day  of  the  acci- 
dent, she  had  no  recollection  of  making  the  declarations  which 
the  written  statement  indicated  she  had  made.  But,  as  before 
declared,  whatever  inconsistency  or  apparent  inconsistency 
might  have  been  developed  in  her  testimony  through  her  cross- 
examination,  it  was,  after  all,  for  the  jury  and  not  for  this 
court  to  determine  whether  her  evidence  had  been  thus  shaken 
or  shown  to  be  unworthy  of  belief. 

It  is,  however,  plain  to  be  seen  from  the  evidence,  of  which 
we  think  we  have  given  a  fair  conspectus,  that  either  of  the 
two  theories  upon  which  the  case  was  tried  in  the  court  below 
is  supportable  by  the  proofs.  Prom  the  testimony  of  Stoner  a 
strong  inference  may  be  drawn  that  neither  the  engineer  nor 
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Iiis  ftreman  saw  Mrs.  Zipperlen  at  any  time,  and  knew  nothing 
of  her  presence  upon  the  crossing  until  the  engine  had  collided 
with  the  cart.  The  jury  would  have  been  warranted  from  the 
engineer's  testimony  and  from  the  circnmstance  that  the 
engine  proceeded  to  move  down  the  track  toward  the  crossing 
after  she  started  over  the  crossing,  and  from  the  probability 
that  had  the  engineer  seen  Mrs.  Zipperlen  in  the  act  of  pass- 
ing over  the  crossing  when  he  claimed  that  he  did,  he  would 
have  stopped  his  engine  long  before  he  reached  the  crossing 
and  remained  at  a  standstill  until  she  got  beyond  any  possi- 
bility of  danger,  in  adopting  the  view  that  the  negligence  of 
the  defendant  consisted  in  the  failure  of  the  engineer  to  look 
for  the  purpose  of  determining  whether  the  crossing  was 
clear.  Upon  this  theory,  the  following  instruction,  of  which 
particular  complaint  is  made,  contains  a  clear  declaration 
of  the  law,  and  was,  therefore,  proper  and  pertinent: 

"If  you  believe  from  the  evidence  that  plaintiff,  Minnie 
Zipperlen,  before  undertaking  to  cross  the  railroad,  at  said 
time,  exercised  reasonable  and  ordinary  care,  and  if  you  be- 
lieve that  after  the  engineer  or  fireman  gave  steam  to  their 
engine,  the  horse  which  the  said  Minnie  Zipperlen  was  driv- 
ing became  frightened  and  stood  upon  the  track  on  which  the 
engine  and  tender  were  so  moving  toward  her,  and  that  plain- 
tiflP,  Minnie  Zipperlen,  endeavored  to  urge  the  horse  forward 
but  could  not  do  so,  then  the  court  charges  you  that  the  law 
imposed  upon  the  servants  of  the  defendant  the  duty  of  keep- 
ing a  lookout  and  to  observe  and  ascertain  whether  the  cross- 
ing was  clear,  and  if  they  failed  to  do  so  and  the  said  Minnie 
Zipperlen  was  injured  in  consequence  of  their  failure  so  to 
do,  without  any  fault  on  her  part,  your  verdict  should  be  for 
the  plaintiff,  and  you  should  assess  such  damages  as  you  may 
deem  just  under  all  the  circumstances,  not  exceeding  the 
amount  prayed  for.*' 

There  is  nothing  in  the  case  of  Bennichsen  v.  Market  Street 
By.  Co.,  149  Cal.  18,  [84  Pac.  420],  in  conflict  with  the  views 
herein  expressed.  The  instruction  given  to  the  jury  in  that 
ease  was  upon  the  assumption  that  there  was  evidence  show- 
ing that  the  motorman  saw  the  plaintiff  in  a  situation  of 
danger,  and  declared  that  she  was  entitled  to  recover  "if  the 
defendant's  employees  could  have  avoided  the  injury  by  the 
exercise  of  ordinary  care."  The  supreme  court  reversed  the 
because  there  was  no  evidence  disclosed  by  the  record 
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''that  the  motorman  'had  an  opportunity'  to  avoid  injuring 
the  plaintiff,  or  that  he  discovered  her  in  a  perilous  situa- 
tion." 

If  the  record  in  that  case  had  contained  evidence  justifying 
it,  the  instruction  would  not,  of  course,  have  been  subject  to 
criticism. 

There  is  no  claim  that  the  instruction  challenged  here  does 
not  contain  a  correct  statement  of  the  law,  and  if,  as  we  have 
suggested  is  the  case,  there  is  evidence  to  which  it  was  ap- 
plicable, then  no  valid  objection  can  be  urged  against  it. 

Upon  the  theory  of  the  "last  clear  opportunity'* — ^that  is, 
that  the  engineer  saw  and  realized  Mrs.  Zipperlen's  perilous 
situation  and  had  ample  opportunity  to  have  avoided  the  acci- 
dent by  the  exercise  of  reasonable  caution  and  care — ^the 
evidence  presents,  we  think,  a  substantial  conflict,  so  that 
with  the  verdict,  even  if  we  could  say  that  that  was  the  theory 
adopted  by  the  jury,  we  are  powerless  to  interfere.  The 
engineer,  we  have  seen,  testified  that  he  saw  Mrs.  Zipperlen 
all  the  time,  from  the  moment  she  started  to  cross  the  tracks; 
that  she  had  passed  over  the  track  over  which  the  engine 
was  backing  just  before  the  engine  reached  the  crossing.  The 
latter  statement  was  designed  to  furnish  the  inference  that 
the  accident  would  not  have  occurred  but  for  the  fact  that 
the  horse  became  frightened  and  unmanageable  and  backed 
upon  the  track  in  use  by  the  engine,  and  backed  into  the 
engine,  thereby  causing  the  accident.  But  Stoner  sa3^  that 
••there  was  no  time  while  Mrs.  Zipperlen  was  driving  along 
upon  that  track  that  she  crossed  entirely  over  the  track  upon 
which  the  engine  and  tender  were  backing,  prior  to  the  acci- 
dent." From  this  testimony  it  was  within  the  province  of 
the  jury  to  conclude  that  Mrs.  Zipperlen  had  not  crossed  over 
the  track  occupied  by  the  engine  and  from  all  the  circum- 
stances find  that  the  engineer  knew  such  to  be  the  fact  We 
are  not  concerned,  it  is  true,  with  the  reasoning  of  the  jury 
upon  the  evidence  by  which  it  reached  its  verdict,  but  we 
may  call  attention  to  the  testimony  for  the  purpose  of  il- 
lustrating how  it  might  have  reached  its  conclusion  and  have 
been  justified  under  the  evidence  in  so  doing.  We  think  the 
evidence  is  sufficient  to  support  the  verdict  and  judgment. 

It  is  claimed  that  the  court  erred  in  permitting  the  plain- 
tiffs to  introduce  evidence  for  the  purpose  of  showing  that 
one  of  their  own  witnesses  had,  prior  to  the  trial,  made  a 
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statement  with  reference  to  the  accident  inconsistent  with  his 
testimony  at  the  trial.  The  witness,  Hosier,  having  been 
called  as  a  witness  by  the  plaintiffs,  testified  to  the  facts  to 
which  we  have  already  adverted  with  some  particularity,  and 
was  then  asked  if  he  did  not,  addressing  the  husband  of  Mrs. 
Zipperlen,  on  the  evening  of  the  day  of  the  accident,  and 
alluding  to  the  accident,  say:  *'Ben,  don't  blame  me  for  that. 
I  was  not  to  blame.  I  didn't  see  that  horse  until  its  ears 
projected  past  the  end  of  the  tender."  To  this  question  he 
replied  in  the  negative.  In  rebuttal,  and  over  the  objection 
of  the  defendant,  Bernhard  Zipperlen  was  allowed  to  testify 
that  Hosier  made  the  statement  embodied  in  the  question. 
The  court  below,  as  well  as  counsel  for  respondents,  appear 
to  have  assumed  that  the  testimony  was  admissible  for  the 
purpose  of  impeachment;  but  we  are  of  the  opinion  that, 
while  its  effect  may  practically  be  the  same  as  if  offered  for 
impeachment,  the  only  reason  for  which  such  testimony  may 
be  given  is  merely  to  explain  the  manifestly  awkward  position 
in  which  a  party  has  been  placed  by  reason  of  statements 
made  by  a  witness,  produced  by  himself,  contrary  to  what  he 
expected  to  prove  by  said  witness  and  which  are  calculated 
to  operate  against  the  interests  of  his  cause.  It  must  be  con- 
ceded that  the  rule  authorizing  the  contradiction  of  one's  own 
witness  is,  in  its  application,  like  the  rule  as  to  impeachment, 
attended  with  more  or  less  danger  of  producing  injustice, 
and,  therefore,  should  never  be  invoked  or  allowed  to  be  exer- 
cised by  the  court  except  where  the  exigencies  of  the  situa- 
tion and  the  circumstances  of  the  alleged  betrayal  clearly 
warrant  it.  When  enforced  on  appropriate  occasions  in  a 
proper  way,  it  undoubtedly  produces  a  wholesome  and  just 
result. 

The  authority  by  which  a  party  in  this  state  is  allowed  to 
contradict  his  own  witness,  or  show  that  he  has  made,  at  other 
times,  statements  ''inconsistent  with  his  present  testimony," 
is  found  in  section  2049  of  the  Code  of  Civil  Procedure.  That 
section  also  provides  that  ''the  party  producing  a  witness  is 
not  allowed  to  impeach  his  credit  by  evidence  of  bad  char- 
acter." And,  as  seen,  we  think  that  the  section  was  not  in- 
tended as  authority  for  the  impeachment  by  any  means  of 
one's  own  witness,  in  the  true  legal  sense  of  that  term.  The 
reference  in  that  section  to  section  2052  of  the  same  code 
merely  means,  we  think,  that  before  being  permitted  to  prove 
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that  his  witness  has  made  previous  inconsistent  statements, 
the  party  must  lay  the  foundation  as  provided  by  the  last- 
mentioned  section — that  is,  must  give  the  witness  a  chance 
to  refresh  his  memory  by  calling  his  attention  to  the  "cir- 
cumstances of  times,  places  and  persons  present,"  when  and 
before  whom  such  alleged  inconsistent  statement  is  claimed 
to  have  been  made. 

There  are,  however,  certain  qualifications  to  the  rule  estab- 
lished by  section  2049,  supra,  and  which  it  is  indispensably 
necessary  should  be  strictly  observed,  lest  some  other  im- 
portant rule  of  evidence  be  violated.  First,  the  witness  must 
give  testimony  damaging  to  the  party  producing  him.  Sec- 
ondly, it  must  appear  that  the  party  by  whom  the  witness 
has  been  produced  has  been  misled  and  taken  by  surprise,  and 
that  he  had  reason  to  believe  that  the  witness  would  give 
testimony  favorably  to  his  side.  A  party  producing  a  wit- 
ness virtually  stands  as  an  indorser  of  the  character  of  such 
witness,  and  by  the  act  of  calling  him  to  testify  in  his  be- 
half in  effect  declares  to  the  court  and  jury  that  the  testi- 
mony of  said  witness  will  strengthen  and  support  his  con- 
tention; so,  when  the  witness  gives  evidence  which  tends  to 
destroy  rather  than  build  up  the  cause  of  the  party  who  has 
presented  him  to  the  court  and  jury  as  a  person  possessing 
information  valuable  and  material  to  his  side  of  the  contro- 
versy, the  law  steps  in  and  says  that  no  litigant  should  thus 
be  placed  at  the  mercy  of  such  treachery,  and  authorizes  the 
party  to  explain  why  he  called  him  as  a  witness  and  thereby 
acquit  himself  of  the  otherwise  disadvantageous  imputation 
of  contributing  toward  making  out  a  case  against  himself. 
But  a  party,  under  the  guise  of  the  rule  in  question,  will  not 
be  suflfered  to  present  to  the  jury  mere  hearsay  declarations — 
declarations  admissible  neither  under  the  rule  of  res  gestae 
nor  as  having  been  made  in  the  presence  and  hearing  of  the 
party  against  whom  they  are  offered.  The  statement,  the 
admission  of  which  under  the  indicated  circumstances  is  here 
claimed  to  have  been  prejudicially  erroneous,  could  not,  it  is 
obvious,  have  gone  into  the  record  either  as  part  of  the  res 
gestae  or  as  a  declaration  in  the  presence  and  hearing  of  the 
opposite  party.  If  it  was  not  admissible  for  the  purpose  of 
''contradicting  the  witness,''  or  of  showing  that  he  at  another 
time  made  statements  ''inconsistent  with  his  present  testi- 
mony/'  to  the  end  that  the  party  might  explain  why  he  in* 
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troduced  him  as  a  witness,  then  it  was  incompetent  for  any 
purpose,  because,  if  admitted,  though  a  mere  naked  hearsay 
declaration,  it  would  erroneously  go  before  the  jury  as  inde- 
pendent evidence. 

We  are  aware  that  some  early  cases  were  disposed  to  hold 
that  such  testimony  was  admissible  under  no  circumstances. 
We  have  not  taken  the  trouble  to  ascertain  whether,  at  the 
time  of  the  filing  of  the  opinions  to  which  we  refer,  section 
2049  of  the  Code  of  Civil  Procedure,  as  it  now  reads,  was  a 
part  of  our  law  of  evidence ;  but  we  would  be  unable  to  recon- 
cile the  intimation  in  those  cases  with  the  language  of  the  sec- 
tion as  it  now  exists.  There  is  no  reason  upon  principle  why  a 
party  should  not  be  allowed  to  contradict  his  own  witness  if 
the  latter  has  betrayed  such  party  and  by  his  unexpected 
testimony  placed  the  party  producing  and  standing  sponsor 
for  him  in  a  false  light  before  the  court  or  jury.  There  is 
every  reason  in  principle  why  such  a  practice  should  be  up- 
held, where  it  is  clear  that  it  has  not  been  abused.  Moreover, 
the  legislature  has  recognized  the  soundness  of  the  principle. 

The  questions,  then,  determinative  of  the  admissibility  of 
the  testimony  here  are:  Did  the  witness  give  testimony  ad- 
versely to  the  plaintiffs,  for  whom  he  was  called  to  testify! 
If  so,  does  it  reasonably  appear  that  the  plaintiffs  were  taken 
by  surprise  because  of  the  nature  of  the  testimony  given  by 
said  witness! 

The  plaintiffs  undoubtedly  sought  to  prove  by  Mosier  that 
he  did  not  see  Mrs.  Zipperlen  until  the  accident  occurred, 
and  that,  therefore,  he  was  not,  when  moving  his  engine 
toward  the  crossing,  exercising  the  care  and  caution  with 
which  he  was  charged  by  the  law.  But  the  engineer  declared 
he  did  see  her  all  the  time,  the  effect  of  such  declaration 
being  that  he  was  approaching  the  crossing  in  a  careful, 
prudent  and  cautious  manner.  It  was  then  that  counsel  for 
plaintiffs  asked  him  if  he  did  not  state  to  Bernhard  Zipperlen 
that  he  did  not  see  his  wife  until  about  the  time  the  collision 
occurrecL  We  doubt  not  that  the  sole  theory  of  the  plain- 
tiffs, up  to  the  time  Mosier  was  called  by  them  and  testified 
as  their  witness,  was  that  the  engineer's  negligence,  if  there 
was  negligence,  was  due  to  his  total  failure  to  look  down  the 
track  toward  the  crossing  to  learn  whether  it  was  clear  or 
being  used  by  some  traveler.  In  this  view  and  upon  this 
theory  his  testimony  was  certainly  adverse  and  damaging  to 
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plaintiffs.  But,  assuming  that  the  evidence  shows  the  other 
theory  to  be  the  correct  one — ^the  theory  for  which  the  testi- 
mony of  Hosier  given  as  a  witness  for  plaintiffs  was  un- 
doubtedly the  inspiration — ^that  is,  the  last  clear  opportunity 
theory — and  that  the  jury  adopted  that  view,  then  the  testi- 
mony of  Bemhard  Zipperlen  rebutting  the  statements  of 
Mosier  was,  it  is  manifest,  altogether  immaterial  and  harm- 
less, for  if  the  jury  found  in  accordance  with  the  last  sug- 
gested theory  it  no  doubt  based  its  verdict  largely  upon  the 
evidence  of  the  engineer  himself,  said  evidence  tending  more 
to  establish  that  theory  than  the  other. 

The  solution  of  the  second  question  determinative  of  the 
competency  of  the  testimony  appears  to  be  fraught  with 
greater  difficulty  than  the  first,  yet  it  seems  to  us,  as  the  first 
part  of  this  sentence  implies^  that  the  difficulty  is  more  ap- 
parent than  real.  Were  the  plaintiffs  surprised  by  the  char- 
acter of  the  testimony  given  by  Mosier  t  There  is  nothing  in 
the  record  showing  that  the  court  received  evidence  upon 
which  to  found  its  determination  of  this  preliminary  ques- 
tion. The  question  is  one  addressed  solely  to  the  judgment 
of  the  court,  for  it  is  a  question  of  law  with  which  the  jury 
is  not  concerned.  The  record  does  show,  however,  that  Mr. 
Cartwright,  one  of  the  attorneys  for  the  plaintiffs,  stated  to 
the  court,  when  objection  was  made  to  questions  to  Mosier 
for  the  purpose  of  laying  the  foundation  for  Bemhard 's  tes- 
timony, that  the  statement  of  Mosier  **is  entirely  different 
from  what  we  had  expected,*'  and  when  it  was  sought  to  show 
the  alleged  contradictory  statements  through  said  Bemhard, 
Mr.  Van  Meter,  for  the  plaintiffs,  declared  to  the  court  that 
Mosier 's  testimony  ''was  different  from  that  which  the  plain- 
tiffs' attorneys  understood  that  it  would  be,"  and  requested 
the  court  to  instruct  the  jury  that  ''this  question  is  asked 
solely  for  the  purpose  of  impeaching"  Mosier,  and  "not  for 
the  purpose  of  showing  any  affirmative  fact  other  than  the 
impeachment."  The  statute  does  not  expressly  point  out  the 
procedure  to  be  adopted  in  such  a  case,  nor  has  our  attention 
been  directed  to  any  appellate  court  opinion  in  which  any 
suggestion  as  to  the  proper  procedure  is  ventured.  It  is 
obviously  true  that  the  court  must  be  put  in  possession  of 
facts  from  which  it  can  say  whether  testimony  contradicting 
one's  own  witness  may  be  introduced,  and  we  think  there  can 
be  no  doubt  that  the  better  practice  would  be  to  prd<ient  evi- 
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dence  through  sworn  witnesses  npon  the  question.  But  in 
any  event,  much  should  be  left  to  the  sound  discretion  of  the 
trial  court.  In  the  case  at  bar  the  course  suggested  was  not 
pursued,  the  court  evidently  being  satisfied  with  the  unsworn 
Btatements  of  counsel  that  Hosier's  testimony  was  ''different 
from  that  which  the  plaintifiFs'  attorneys  understood  that  it 
would  be."  We  cannot  say  that  the  court  below  abused  its 
discretion  in  allowing  the  evidence  upon  the  statements  of 
counsel.  To  assume  that  counsel  were  not  acting  in  good 
faith  with  the  court — ^that  they  knew  that  Mosier  would  tes- 
tify as  he  did,  and  that  they  called  him  as  a  witness  for  no 
other  purpose  than  to  furnish  a  mere  pretext  for  introducing 
evidence  otherwise  absolutely  incompetent  and  inadmissible — 
would  be  tantamount  to  accusing  counsel  of  resorting  to  the 
veriest  pettifoggery.  The  judge  of  the  court  below  is  pre- 
sumably well  acquainted  with  plaintifiFs'  counsel,  and  without 
apparent  hesitation  exercised  for  the  court  a  discretion  favor- 
able to  their  contention,  and,  as  before  suggested,  we  cannot 
say  abused  it 

We  have  reviewed  the  record  before  us  in  extenso  because 
the  case,  like  nearly  all  cases  of  personal  injury,  presents  im- 
portant questions.  The  state  of  the  evidence  is  such  ( as  we  be- 
lieve and  have  held)  as  to  make  it  a  case  peculiarly  for  the  jury, 
with  whose  function  under  the  law  there  would  be,  we  think, 
unwarranted  interference  were  we  to  hold  that  the  evidence 
is  insufficient  to  justify  its  conclusion.  There  is  evidence,  as 
will  be  perceived  by  an  examination  of  the  record,  showing 
that  Mrs.  Zipperlen,  before  proceeding  to  start  over  the  cross- 
ing, stopped  for  an  instant  and  looked  to  see  if  the  track  was 
clear,  and  that  when  she  started  to  cross  the  tracks  the  engine 
was  at  a  standstill  If  the  engineer,  as  he  declared  was  the 
fact,  saw  her  all  the  time,  there  appears  no  reason  why  he 
should  not  have  exercised  a  greater  degree  of  care  and  cau- 
tion than  the  evidence  discloses.  If  he  did  not  see  her  until 
she  was  in  a  position  of  danger,  and  then  had  the  opportunity 
of  avoiding  the  accident,  as  the  jury  was  justified  in  finding, 
he  was  at  fault  in  not  doing  so,  even  if  it  should  be  admitted 
that  she  herself  was  primarily  negligent. 

There  are  other  assignments  of  alleged  error  which  are,  we 
think,  undeserving  of  special  or  extended  notice. 

The  question  addressed  to  the  fireman  by  the  engineer,  in 
the  presence  of  Mrs.  Zipperlen,  immediately  following  the 
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accident,  **Why  didn't  you  tell  me  to  stop?"  was  asked  so 
near  the  time  the  accident  occurred  as  to  make  it  a  part  of 
the  transaction,  and  therefore  admissible  under  the  rule  of 
res  gestae.  The  mere  fact  that  the  accident  preceded  the  ques- 
tion does  not  necessarily  take  it  out  of  that  rule.  {Heckle  y. 
Southern  Pacific  Co.,  123  Cal.  442,  [56  Pac.  56]— the  opinion 
by  McParland,  J.,  giving  a  clear  exposition  of  the  rule.) 

We  are  unable  to  discover  any  just  reason  for  disturbing 
the  judgment,  and,  for  the  reasons  herein  discussed,  it  is 
a£Srmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  20,  1908. 


[Ctf.  No.  8S2.    Third  Appellate  Di8triet.~Deeember  24,  1907.] 

HENRY  BARNES,  MARY  E.  ROBERTS,  and  PRANK 
ROBERTS,  Appellants,  v.  NICHOLAS  DAVECK,  Re- 
spondent 

Action  fob  Perpetual  Injunction— Case  m  Equtft— JuRisDiCTioir  of 
SuPBBME  CouBT — Tbansfsb  OF  Causb. — ^An  action  to  perpetuallj  re- 
strain the  defendant  from  traveling  over  or  aeross  a  strip  of  land 
owned  hj  tbe  plaintiifi  is  a  ease  in  equitj,  whieh  belongs  to  the 
appellate  jurisdiction  of  the  supreme  court,  under  section  4  of  art- 
icle YI  of  the  state  constitution,  and  tlie  appeal  should  have  been 
taken  to  that  court  When  taken  to  this  court  the  case  must  be 
transferred,  under  the  provisions  of  the  constitution,  and  agreeablj 
to  rule  XXXII,  to  the  supreme  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County,  and  from  an  order  denying  a  motion  for 
new  trial. 

The  facts  showing  the  original  jurisdiction  of  the  supreme 
court  are  stated  in  the  opinion  of  the  district  court  of  appeal 
On  January  10,  1908,  the  cause  was  retransferred  by  the 
supreme  court  to  the  district  court  of  appeal  for  decision  oo 
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the  merits,  which  was  rendered  January  29,  1908  and  it  re- 
ported poet,  p.  487,  (94  Pac.  779-782). 

T.  J.  Butts,  for  Appellants 

F.  McO.  Martin,  for  Respondent 

CHIPMAN,  P.  J. — This  is  an  action  to  perpetually  restrain 
defendant  from  traveling  over  or  across  a  certain  strip  of 
land,  the  property  of  plaintiffs. 

''The  Supreme  Court  shall  have  appellate  jurisdiction  on 
appeal  from  the  Superior  Courts  in  all  cases  in  equity''  (sec. 
4,  art  VI,  Const),  and  to  that  court  the  appeal  should  have 
been  taken.  The  appeal  not  having  been  taken  to  the  proper 
court,  "the  cause  shall  be  transferred  to  the  proper  court/' 
{Ibid,) 

Agreeably  to  rule  XXXII,  144  Cal.  Kii,  [78  Pac.  xiii],  it 
IB  ordered  Uiat  the  cause  be  transferred  to  the  supreme  court 

Hart^  J.,  and  Burnett,  J.,  concurred. 


[GIt.  No.  869.    Third  AppeDato  DiBtriet.—Deeember  26,  1907.] 

W.  W.  WYATT,  Appellant,  v.  N.  D.  ARNOT,  Judge,  Ee- 

■pondent 

JjsLQEB—Ctyvb  AonoN  fob  Damaoss — FAUiUBs  TO  Decidi  Gaitsb  Sub- 
MTFTBO. — ^A  judge  of  the  fuperior  eonrt  is  not  liable  to  a  eivil  action 
for  damages  at  suit  of  anj  private  party,  either  for  anj  wrongful 
or  malicious  or  oorrupt  judicial  action,  or  for  an  aUeged  willful, 
premeditated  and  intentional  omission,  failure  or  refusal  to  decide 
a  ease  submitted  to  him  for  decision,  within  the  period  of  forg- 
one days  between  its  submission  and  his  resignation  of  his  office  as 
superior  judge  of  the  eountj. 

Id.— TiMx  roB  DsasiON — Judiqal  Discbbtion — ^Bemedies  fob  Abusb— 
Public  Pougt  Aoainst  Civni  Action* — ^The  time  within  whieh  a 
ease  should  be  deeided  as  well  as  the  manner  of  its  decision  Is  a 
matter  of  judicial  discretion.  If  its  decision  is  erroneous,  or  its 
discretion  is  abused,  it  may  bo  remedied  by  appeaL  After  a  long 
period  of  delay,  his  aetion,  but  not  the  manner  of  it,  may  be  com- 
pelled b7  mandamua.  If  his  action  or  omission  is  influenced  by 
■alice,  corruption,  or  other  bad  motiTei^  he  may  be  impeached,  but 
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he  cannot,  on  grounds  of  publie  poliej,  be  held  liable  in  an  aetioB  of 
damages  therefor. 

Id. — ^ErrsoT  of  Constitutional  Provision — Personal  iNcoNvsNinfCK. 
The  constitutional  proTision  that  if  a  eause  submitted  is  not  decided 
within  ninety  days,  the  monthly  salary  cannot  be  drawn,  has  merefy 
the  effect  of  personal  inconvenience  and  nothing  more. 

Id. — iNsurFiasNT  Cohplaint — Pbeparation  to  Decidb  Gasb  mot 
Shown — Satisfaction  of  Mind  of  Judob  not  Review ablb. — Where 
the  complaint  does  not  show  that  the  judge  to  whom  the  ease  was 
submitted  was  prepared  to  decide  it  before  his  resignation,  or  that 
his  mind  had  become  satisfied  as  to  how  the  case  should  be  decided, 
it  is  wholly  insufficient.  No  other  judge  or  jury  would  be  compe- 
tent to  determine  whether  his  mind  had  been  satisfied  as  to  how 
the  case  should  be  decided  when  he  resigned. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Al- 
pine County.    Wm.  M.  Pinch,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Richard  S.  Miner,  and  W.  M.  Thomburg,  for  Appellant 

George  H.  Thompson,  and  Oeorge  Springmeyer,  for  Be- 
spondent. 

HART,  J. — The  court  below  sustained  a  general  demurrer 
to  the  complaint  and  thereupon  caused  judgment  to  ba 
entered  in  favor  of  the  defendant 

Plaintiff  appeals  from  said  judgment 

The  complaint  alleges  that  for  a  long  time  prior  to  and  on 
and  for  some  months  after  the  sixth  day  of  June,  1904,  the 
defendant  was  a  duly  elected,  qualified  and  acting  judge  of 
the  superior  court  of  the  state  of  California,  in  and  for  the 
county  of  Alpine;  that  on  said  sixth  day  of  June,  1904,  the 
appellant  as  plaintiff  commenced  a  civil  action  in  said  su- 
perior court  against  one  Thomas  Barber  by  ''filing  a  com- 
plaint in  due  form  and  substance,''  said  action  involving  cer- 
tain water  rights  claimed  and  owned  by  plaintiff  in  said 
Alpine  county.  A  summons  having  been  issued  and  served 
on  said  Barber,  the  latter  in  due  time  answered  the  com- 
plaint and  thereafter  said  action  was  ready  for  trial  upon  the 
issues  of  fact  arising  upon  said  pleadings.  On  August  26, 
1904,  the  respondent,  as  judge,  etc.,  made  an  order  setting 
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said  action  for  trial,  before  the  court,  without  a  jury,  on 
Thursday,  September  15,  1904,  at  2  o'clock  P.  M.    The  object 
of  said  action  was  to  obtain  a  perpetual  injunction,  restrain- 
ing said  Barber  from  diverting  the  waters  of  certain  streams  ' 
in  Alpine  county  from  the  lands  of  plaintiff. 

According  to  the  averments  of  the  complaint,  the  respond- 
ent, having  become  a  candidate  for  the  of&ce  of  judge  of  the 
superior  court  for  El  Dorado  county,  left  Alpine  county 
shortly  after  fixing  the  time  for  the  trial  of  said  cause,  going 
to  the  first-named  county  for  the  purpose  of  conducting  and 
managing  his  campaign  for  the  said  office  of  judge  of  the 
superior  court  for  said  county,  and  did  not  return  to  Alpine 
county  until  the  sixteenth  day  of  September,  1904,  on  which 
day  he  proceeded  with  the  trial  of  said  action.  It  is  further 
alleged  that  **upon  the  twenty-seventh  day  of  September,  1904, 
the  evidence  in  said  case  being  closed  and  arguments  of  coun- 
sel made,  said  cause  was,  by  an  order  of  said  court,  duly 
submitted  for  final  decision  and  consideration,  said  N.  D. 
Arnot  then  and  there  saying  that  he  did  not  desire  any  au- 
thorities or  briefs,  but  that  he  was  then  ready  to  submit  said 
case  for  final  decision  and  that  he  would  decide  the  same  in  a 
short  time  and  notify  the  attorney  for  the  winning  side  to 
prepare  findings  of  facts  and  conclusions  of  law." 

The  respondent,  it  la  alleged,  after  the  trial  and  submission 
of  the  case  for  decision,  again  departed  from  Alpine  county, 
going  to  El  Dorado  county  to  resume  his  campaign  for  elec- 
tion to  the  office  of  judge  of  the  latter  county.  Having  been 
elected  judge  of  the  superior  court  of  El  Dorado  county,  at 
the  general  election  held  in  November,  1904,  the  respondent, 
on  the  seventh  day  of  November,  1904,  resigned  as  judge  of 
the  superior  court  of  Alpine  county,  and  thereafter  the  gov- 
ernor of  the  state  appointed  the  Hon.  Clark  Howard  to  fill 
the  vacancy  in  said  office  of  judge  occurring  through  re- 
spondent's said  resignation. 

It  is  declared  that  plaintiff  was  required  to  retry  said  case, 
and  that  the  same  was  tried  anew  before  the  said  Hon.  Clark 
Howard,  between  the  dates  of  May  14  and  27,  1905,  the 
judgment  being  in  favor  of  plaintiff. 

The  gravamen  of  plaintiff's  complaint  is  thus  stated  in 
paragraph  XVII  thereof:  ''That  said  defendant,  N.  D.  Arnot, 
without  the  consent  of  plaintiff,  willfully,  premeditatedly,  and 
inteDtionally,  omitted,  neglected,  refrained,  refused  and  de- 
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clined  to  decide  said  cause  or  to  render  any  decision  therein 
whatsoever,  and  totally  omitted,  refused  and  neglected  to 
perform  his  duty  in  the  matter  of  deciding  said  cause  ab- 
solutely without  any  good  or  legal  reason,  cause  or  excuse, 
to  the  great  damage,  annoyance  and  wrong  of  plaintiff,''  etc. 

The  sole  question  presented  by  the  demurrer  is  whether 
or  not  an  action  for  damages  by  an  individual  will  lie  against 
a  judicial  officer  for  willful  and  intentional  omission  to  per- 
form a  duty  within  the  sphere  of  his  authority  as  such  ju- 
dicial officer. 

In  some  of  the  states  it  has  been  held  that,  ''while  a  judicial 
officer  will  be  protected  against  suits  for  damages  resulting 
from  an  erroneous  exercise  of  judgment  and  power,  yet  when 
he  acts  corruptly,  maliciously,  or  beyond  his  jurisdiction  his 
office  is  no  protection."  (Beed  v.  Taylor,  25  Ky.  Law  Rep. 
1793,  [78  S.  W.  892].)  The  following  cases  maintain  the 
same  doctrine  and  hold  that  the  line  beyond  which  the  prin- 
ciple of  judicial  protection  will  not  extend  and  cannot  be 
applied  is  where,  first,  a  person  possessing  only  special  or 
limited  judicial  power  does  any  act  beyond  the  scope  of  his 
authority  as  such  judicial  officer,  and,  secondly,  where,  exer- 
cising his  duly  constituted  jurisdiction,  his  act  is  the  result 
of  malicious  or  corrupt  motives.  {Revill  v.  Pettit,  3  Met. 
(Ky.)  314;  Beed  v.  Taylor,  25  Ky.  Law  Rep.  1793,  [78  S. 
W.  892] ;  Stephens  v.  Wilson,  24  Ky.  Law  Rep.  1832,  [72  S. 
W.  336] ;  Oauli  v.  Wallis,  53  Ga.  675;  Cope  v.  Ramsey,  2 
Heisk.  (Tenn.)  197.) 

But  the  rule,  as  it  is  declared  in  the  California  casea^  and 
which,  we  think,  is  sustained  by  the  soundest  reasoning,  does 
not  go  to  the  extent  to  which  it  is  carried  by  the  authorities 
cited  by  appellant  and  to  which  we  have  referred. 

The  earliest  case  in  this  state  involving  the  discussion  of 
the  principle  of  protection  to  judicial  officers  is  Downer  v. 
Lent,  6  Cal.  94,  [65  Am.  Dec.  489].  In  that  case  the  board 
of  pilot  commissioners  revoked  the  plaintiff's  license  as  a 
piloty  and  addressed  to  the  shipmasters  and  consignees  notice 
to  that  effect  Plaintiff  brought  suit  against  the  board  for 
damages,  and,  reversing  the  judgment  of  the  court  below 
based  upon  its  order  overruling  the  demurrer,  the  court,  while 
not  extensively  reasoning  the  proposition,  states  the  general 
principle  underlying  the  rule  as  follows:  "Whenever  from 
tha  necessity  of  the  case,  the  law  is  obliged  to  trust  to  the 
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sound  judgment  and  discretion  of  an  officer,  public  poli(^  de- 
mands that  he  should  be  protected  from  any  consequences  of 
an  erroneous  judgment" 

In  Turpen  v.  Booth,  56  Cal.  65  et  seq.,  [38  Am.  Bep.  48], 
where  members  of  a  grand  jury,  which  indicted  the 
plaintiff  for  illegal  voting,  were  sued  for  damages  for  "will- 
fully, wantonly  and  maliciously''  returning  said  indictment, 
the  supreme  court,  affirming  the  judgment  for  the  defendants, 
held  that  ''a  grand  juror  is  not  responsible  in  a  civil  suit  for 
his  action  on  the  grand  jury,  however  erroneous  it  may  be, 
and  however  malicious  the  motive  which  produced  it."  The 
statute — section  927  of  the  Penal  Code — at  the  time  of  the 
filing  of  the  opinion  in  that  case  provided,  as  now,  that  ''a 
grand  juror  cannot  be  questioned  for  anything  he  may  say 
or  any  vote  he  may  give  in  the  grand  jury  relative  to  a  mat- 
ter legally  pending  before  the  jury,"  etc.;  but  the  court  held 
that  a  grand  juror,  in  the  exercise  of  judicial  or  quasi  judicial 
duties  with  which  he  is  as  such  official  clothed,  is,  independ- 
ent of  any  statute  on  the  subject,  exempt  from  all  liability 
in  such  an  action  by  the  principles  of  the  common  law.  That 
case  is  particularly  valuable  because  it  reviews  the  leading 
cases  dealing  with  the  question  before  us. 

Pickett  V.  Wallace,  57  CaL  555,  was  an  action  for  dam- 
ages against  certain  members  of  tiie  supreme  court  for  ad- 
judging plaintiff  guilty  of  and  committing  him  to  jail  for 
contempt  of  court.  The  complaint  charged  that  .the  order  of 
the  court  adjudging  plaintiff  guilty  of  conteftipt  was  false, 
willful  and  malicious.  A  demurrer  to  the  ^mplaint  was  sus- 
tained and  the  judgment  affirmed.  The  cjiurt  said:  "We  are 
not  aware  of  any  principle  upon  whic)i^  this  action  can  be 
maintained.  ...  In  the  recent  case  of  Turpen  v.  Booth, 
supra,  we  had  occasion  to  consider  a  case  similar  to  this  in 
principle,  and  in  which  we  referred  to  the  decision  of  the  su- 
preme court  of  the  United  States  in  Bradley  v.  Fisher,  13 
WalL  334,  where  it  was  held  that  judges  of  courts  of  record 
of  superior  or  general  jurisdiction  are  not  liable  to  civil  ac- 
tions for  their  judicial  acts^  even  when  the  acts  are  in  excess 
of  their  jurisdiction,  and  are  alleged  to  have  been  done  cor- 
ruptly and  maliciously." 

The  only  distinction  between  the  cases  cited  and  relied 
upon  by  appellant  and  those  cited  by  respondent  is,  it  will 
7  CaL  App.~16 
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be  perceived,  that  in  the  former  it  is  held  that  where  the  act 
charged  is  maliciously  and  corruptly  done  an  action  will  lie 
against  a  judicial  officer,  while  in  the  latter  it  is  held  that, 
even  if  maliciously  and  corruptly  done  the  judge  is  immune 
from  liability  in  an  action  for  damages. 

The  principle  upon  which  the  rule  as  laid  down  in  this 
state  rests  is  fully  and  clearly  explained  in  Weaver  v.  Deven- 
dorf,  3  Denio,  120,  as  follows:  *'But  I  prefer  to  place  the 
decision  on  the  broad  ground,  that  no  public  officer  is  re- 
sponsible in  a  civil  suit  for  a  judicial  determination,  however 
erroneous  it  may  be,  and  however  malicious  the  motive  which 
produced  it.  Such  acts,  when  corrupt,  may  be  punished 
criminally,  but  the  law  will  not  allow  malice  and  corruption 
to  be  charged  in  a  civil  suit  against  such  an  officer  for  what 
he  does  in  the  performance  of  a  judicial  duty.  The  rule  ex- 
tends to  judges,  from  the  highest  to  the  lowest,  to  jurors,  and 
to  all  public  officers,  whatever  name  they  may  bear,  in  the 
exercise  of  judicial  power.  It,  of  course,  applies  only  when 
the  judge  or  officer  had  jurisdiction  of  the  particular  case, 
and  was  authorized  to  determine  it.  If  he  transcends  the 
limits  of  this  authority,  he  necessarily  ceases,  in  the  partic- 
ular case,  to  act  as  a  judge,  and  is  responsible  for  all  conse- 
quences. But,  with  these  limitations,  the  principle  of  ir- 
responsibility, so  far  as  respects  a  civil  remedy,  is  as  old 
as  the  common  law  itself.  The  authorities  on  this  subject  are 
almost  innumerable." 

The  case  oTHfone  v.  Graves,  8  Mo.  148,  [40  Am.  Dec.  131], 
is  in  line  with  the  California  view,  and  contains  an  able  and 
instructive  treatnient  of  the  question.  Taies  v.  Lansing,  5 
Johns.  282,  Cunningham  v.  Bucklin,  8  Cow.  178,  [18  Am. 
Dec.  432],  and  Pratt  v.  Gardner,  2  Cush.  63,  [48  Am.  Dec. 
652],  are  to  the  same  effect.  ''If,'^  says  Chief  Justice  Shaw 
in  Pratt  v.  Gardner,  2  Cush.  63,  [48  Am.  Dec.  652],  "an  ac- 
tion  might  be  brought  against  the  judge  by  a  party  feeling 
himself  aggrieved,  the  judge  would  be  compelled  to  put  in 
issue  facts  in  which  he  has  no  interest,  and  the  case  must  be 
tried  before  some  other  judge,  who,  in  his  turn,  might  be  held 
amenable  to  the  losing  party,  and  so  on  indefinitely.  .  .  .  His 
judgment  may  be  revised  in  an  appellate  court,  and  reversed 
or  affirmed;  but  he  himself  can  be  liable  only  to  an  impeach- 
ment for  corruption  or  other  misconduct,  if  there  be  any/* 
eiting  eases. 
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But  it  would  be  useless  to  cite  further  authorities,  of  which 
there  are  many  in  consonance  with  the  rule  as  it  is  declared 
in  this  state.  The  California  doctrine  is  founded  upon  a 
deeply  rooted  principle  of  the  common  law  and  in  none  of  the 
cases  in  which  the  rule  is  attempted  to  be  modified  or  ex- 
tended is  there  to  be  discovered  any  sound  reason  why  the 
rule  as  it  is  followed  in  this  state  should  be  varied  from. 

The  complaint  in  the  case  at  bar,  however,  does  not  charge 
an  affirmative  act,  or  one  of  commission,  involving  a  violation 
of  duty  on  the  part  of  respondent,  but  accuses  him  of  a  **  will- 
ful, premeditated,  and  intentional  mnission  and  refusal  to 
perform  a  plain  duty."  And,  therefore,  plaintiff  contends, 
the  case  here,  under  the  pleaded  facts,  does  not  come  within 
the  rule  declared  in  the  authorities  cited  by  the  defendant. 
If  stripped  of  the  adjectives  or  epithets — ^" willfully,"  **pre- 
meditatedly"  and  ** intentionally" — ^the  complaint  would  not 
contain  a  statement  of  facts  (except  perhaps  the  bare  infer- 
ence following  the  allegation  of  respondent's  resignation 
without  first  deciding  the  case)  which  could  not  be  applied 
to  most  any  judge  to  whom  complicated  cases  are  submitted 
for  decision  and  which  is  by  no  means  inconsistent  with  per- 
fect judicial  propriety.  The  epithets  referred  to  are,  in 
truth,  no  more  than  mere  conclusions  of  the  pleader,  and, 
while  as  against  a  general  demurrer  the  complaint  in  this 
respect  may  stand,  though  upon  an  exceedingly  frail  founda- 
tion, it  is  certain  that  if  it  had  been  attacked  by  the  more 
formidable  weapon,  a  special  demurrer,  it  could  not  for  a 
moment  be  upheld.  In  other  words,  the  facts  of  the  com- 
plaint would,  under  a  special  demurrer,  be  held  to  state  ab- 
solutely nothing,  for  the  epithets  could  then  be  regarded  as 
involving  no  more  than  the  mere  ** calling  names."  It  will 
be  observed  that  the  adjectives  ** malicious"  and  ** corrupt" 
are  not  employed  in  the  complaint,  and  even  if  they  were  so 
used,  the  facts  should,  nevertheless,  be  so  pleaded  as  to  enable 
the  court  to  determine  for  itself  whether  the  refusal  to  do  a 
duty  by  a  judge  is  or  was  ** willful,"  ** premeditated"  and 
"intentional"  or  "malicious"  or  "corrupt." 

But  we  are  of  the  opinion  that  the  demurrer  was  properly 
f  ustained  upon  the  ground  that  in  this  case,  as  in  those  where 
a  positive  wrongful  or  malicious  or  corrupt  judicial  act  has 
been  charged,  the  judge  is  not  liable  in  damages  in  an  action 
by  a  litigant  or  private  person. 
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We  are,  of  course,  in  the  dark  as  to  the  specific  reason 
which  actuated  the  judge's  failure  to  decide  the  case  before 
his  retirement  from  the  court  over  which  he  presided  and  in 
which  the  action  was  tried.  We  are  not,  however,  required 
to  search  for  the  reason,  whatever  it  might  have  been,  in  this 
case.  We  are  here  only  concerned  with  the  facts  as  th^ 
appear  in  the  complaint.  We  know  of  no  rule  of  law  in  this 
state  which  requires  a  judge  of  the  superior  court  to  decide  a 
case  within  any  specified  time  after  its  submission  to  him. 
The  constitution,  it  is  true  (see.  24  of  art  VI),  provides  that 
neither  a  judge  of  the  superior  court  nor  a  justice  of  the  ap- 
pellate courts  shall  be  allowed  to  draw  or  receive  any  monthly 
salary  unless  he  shall  take  and  subscribe  an  affidavit  before 
an  officer  entitled  to  administer  oaths,  that  no  cause  in  his 
court  remains  undecided  that  has  been  submitted  for  de- 
cision for  the  period  of  ninety  days;  but  that  provision  of 
the  organic  law,  while  imposing  a  penalty  upon  the  judge 
for  a  failure  to  decide  within  the  time  limited,  does  nothing 
more,  and  the  effect  of  it  is,  when  enforced,  only  to  subject 
the  judge  to  a  personal  inconvenienca  It  does  not  say  that 
he  shall  forfeit  the  right  to  his  office,  or  be  subjected  to  any 
other  penalty  than  that  prescribed.  We  think  it  is  clear  that 
the  matter  of  the  time  when  a  judge  may  decide  a  case  sub- 
mitted to  him  for  decision  is  as  much  a  matter  of  judicial 
discretion  and  judgment  as  the  matter  of  how  he  may  decide 
it.  In  Stone  v.  Graves,  8  Mo.  148,  [40  Am.  Dec.  131],  an 
action  for  damages,  the  declaration  charged  that  the  defend- 
ant, as  a  justice  of  the  peace,  '*did  corruptly  and  willfully  re- 
fuse to  enter  a  judgment  iu  a  suit  pending  before  him.''  The 
court  says:  *'The  rendering  a  judgment  is  purely  a  judi- 
cial act.  The  justice  must  determine  whether  the  record  and 
proceedings  before  him  will  authorize  such  measure,  and  for 
this  exercise  of  his  judgment  he  is  not  responsible  in  a  civil 
action." 

If  the  judge  abuses  his  discretion  in  the  matter  of  the  time 
when  he  decides  the  case — ^that  is,  if  he  prolongs  his  decision 
to  an  unreasonable  length  of  time,  so  that  it  may  be  said 
that  his  conduct  therein  involves  an  abuse  of  discretion — ^we 
doubt  not  that  he  may  through  a  proper  proceeding  be  com- 
pelled to  decide,  but  not  in  a  particular  way.  If  his  decision 
is  erroneous,  his  judgment  is  subject  to  review  and  correction 
by  an  appellate  court.    If  iu  either  case  he  is  infiuenced  by 
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malice  or  corruption  or  other  bad  motives,  then  he  is  liable 
to  impeachment,  but  in  neither  case  can  he,  upon  principles 
of  public  policy,  be  required  to  answer  to  a  private  individual 
in  the  nature  of  an  action  for  damages. 

But  the  complaint  alleges  that  the  respondent  stated,  upon 
the  submission  of  the  cause  for  decision,  that  he  would  re- 
quire the  citation  of  no  authorities,  but  that  he  would  render 
his  decision  in  a  ''short  time."  This  allegation  is  intended, 
manifestly,  as  an  indication  that  there  was  no  reason  why  he 
should  not  have  rendered  his  decision  within  a  brief  period 
of  time  from  the  submission  of  the  case.  But  it  is  a  matter 
of  common  knowledge  among  members  of  bench  and  bar  that 
often  a  judge,  after  hearing  the  facts  of  a  case,  feels  that  it 
will  require  little  time  to  apply  the  law  thereto,  and  that 
he  will  have  no  difficulty  in  reaching  a  conclusion ;  but  it  also 
often  happens  in  such  cases  that  a  judge  finds,  upon  review- 
ing the  record,  that  the  facts  are  more  complicated  than  they 
at  first  appeared  to  be,  and  thus  finds  the  difficulty  in  decid- 
ing much  greater  than  he  had  expected.  It  will,  of  course, 
not  be  doubted  that  a  judge  has  a  right  to  give  a  case  such 
consideration  as  he  feels  may  be  necessary  to  reach  a  correct 
eondosion,  or  at  least  a  decision  satisfactory  to  himself,  and 
that  the  delay  in  deciding  could  not  of  itself  be  the  basis  of  a 
charge,  even  in  a  proceeding  before  an  appropriate  forum, 
that  the  judge  was,  in  such  delay,  influenced  by  corrupt  or 
other  bad  motives.  At  best  it  could  only  be  a  circumstance, 
whose  force  would  be  shattered  without  the  support  of  other 
more  persuasive  circumstances. 

According  to  the  complaint,  the  respondent,  up  to  the  time 
of  his  resignation,  had  the  case  under  advisement  almost  a 
month  less  than  the  time  within  which  a  judge  of  the  superior 
court  is  required  to  decide  a  case  as  a  condition  precedent, 
under  the  terms  of  the  constitution,  to  the  drawing  of  his 
monthly  salary.  The  complaint  alleges  that  he  resigned  as 
jadge  for  Alpine  county  on  the  seventh  day  of  November, 
?i904.  We  may  take  judicial  notice  of  the  fact  that  the 
respondent  was  elected  judge  of  the  superior  court  for  El 
Dorado  county  at  the  general  election  held  in  November,  1904, 
under  the  proclamation  of  the  governor  of  the  state,  to  fill 
an  unexpired  term  of  that  office,  and  in  such  case,  under  the 
law,  unlike  that  where  one  is  elected  for  the  full  constitutional 
term  of  that  office,  he  was  entitled  to  qualify  for  and  assume 
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the  discharge  of  the  duties  of  said  office  immediately  upon 
the  official  declaration  that  he  was  so  elected.  And  if  the 
point  were  important  in  the  determination  of  the  main  ques- 
tion, this  could  as  reasonably  as  any  other  reason  account  for 
his  resignation  on  November  7th  as  judge  for  Alpine 
county,  thus  enabling  him  to  prepare  to  assume  control  of  the 
new  office  to  which  he  was  elected.  He  had  a  right  to  resign, 
and,  indeed,  it  was  his  duty  to  do  so  if  he  intended  to  qualify 
as  judge  for  El  Dorado  county. 

Undoubtedly,  if  he  was  prepared  to  do  so,  he  ought  to  have 
decided  the  case  which  he  held  under  advisement  before  his 
resignation  as  judge  for  Alpine;  but  there  is  to  be  found 
nothing  in  the  averments  of  the  complaint  to  warrant  the 
conclusion  that  he  had  so  mastered  the  record  of  the  case  as 
to  have  justified  him  in  deciding  it.  In  other  words,  the 
complaint  fails  to  show  that  the  judge  was  prepared  to  de- 
cide the  case  before  or  at  the  time  of  his  resignation.  And 
who  was  the  proper  person  to  determine  that  question}  To 
sustain  the  complaint  here  would  require  us  to  hold  that 
another  judge  or  jury  would  be  competent  to  determine 
whether  Judge  Arnot's  mind  had  been  satisfied  as  to  how  the 
cause  should  be  decided.  The  absurdity  of  the  proposition  is 
too  apparent  to  be  mentioned.  In  the  language  of  the  opin- 
ion  of  the  learned  judge  who  heard  this  cause  upon  demur- 
rer in  the  court  below,  **It  was  Judge  Amot's  mind  and  not 
that  of  another  judge  or  jury  that  was  to  be  satisfied."  And 
in  the  same  opinion  it  is  also  well  said:  ''It  certainly  cannot 
be  left  to  another  judge  or  jury  to  say  that  the  proceedings 
were  such  as  to  even  authorize  the  rendition  of  a  judgment, 
much  less  that  the  case  had  been  held  under  advisement  for 
such  length  of  time  as  to  make  it  mandatory  upon  the  judge 
to  decide  it  within  forty-one  days  between  its  submission  and 
his  resignation." 

The  complaint  fails  to  state  any  cause  of  action  against  the 
respondent,  and  the  order  sustaining  the  demurrer  was 
proper. 

For  the  foregoing  reasons,  the  judgment  appealed  from  is 
affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[Chr.  No.  890.    First  Appellate  District.— DecembeT  20,  1907.] 

JOHN  J.  QUINN,  Respondent,  v.  WM.  A.  NEVILLS,  Ap- 
pellant 

Place  of  Trial — ^Besidengb  of  Defendant— Mixed  Question  of  Law 
ANo  Fact— OoNFLicTiNO  Evidence — Ck>N0LUSivB  Determination. — 
Upon  motion  of  the  defendant  in  an  action  to  change  the  place  of 
trial  to  another  countj  claimed  to  be  the  county  of  his  residence, 
where  the  plaintiff  offered  much  proof  to  show  that  for  several  years 
prior  to  and  at  the  time  of  the  commencement  of  the  action,  de- 
fendant was  domiciled  in  the  county  of  the  venue,  and  the  evidence 
for  the  defendant  was  conflicting  on  that  subject,  the  question  of  his 
tme  residence  or  domicile  when  the  action  was  commenced  was  one 
of  mixed  law  and  fact,  and  the  determination  of  the  trial  court 
thereupon,  in  denying  the  motion,  is  conclusive  upon  this  court. 

Idl— Plage  of  Voting  and  Registration  not  Conclusive. — Neither  the 
fact  that  the  defendant  voted  and  was  registered  as  a  voter  in  the 
other  county  elaimed  by  him  as  a  residence  is  conclusive  upon  the 
question  of  his  domicile. 

APPEAL  from  an  order  of  tho  Superior  Court  of  the 
City  and  County  of  San  Francisco,  denying  defendant's  mo- 
tion to  change  the  place  of  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Carter  &  Bicketts,  and  McClellan  &  McClellan,  for  Ap- 
pellant 

Albert  M.  Johnson,  and  Hiram  W.  Johnson,  for  Respond- 
ent 

HALL,  J. — ^This  is  an  appeal  from  an  order  denying  de- 
fendant's motion  for  a  change  of  the  place  of  trial  of  the  ac- 
tion from  the  city  and  county  of  San  Francisco  to  the  county 
of  Tuolumne.  The  demand  and  motion  were  upon  the 
ground  that  defendant  resided  in  Tuolumne  county  at  the 
time  of  the  commencement  of  the  action. 

In  opposition  to  the  motion  plaintiff  filed  and  read  his  affi- 
davit, which  set  forth  facts  tending  strongly  to  support  the 
view  that  defendant  resided,  and  bad  resided,  in  the  city  and 
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county  of  San  Francisco  continuously  for  several  years  im- 
mediately preceding  the  commencement  of  the  action.  The 
affidavit  sets  forth  in  detail  that  during  the  years  1900,  1901, 
1902  and  1903,  defendant  resided  and  had  his  dwelling  place 
in  a  private  family  dwelling  owned  and  occupied  by  him  at 
No.  2224  Washington  street  in  said  city  and  county.  That 
during  the  entire  year  1904  (the  action  was  commenced  No- 
vember 9,  1904),  defendant  maintained  and  kept  his  actual 
residence  at  the  Palace  Hotel,  in  said  city  and  county,  and 
that  he  continuously  and  permanently  occupied  a  suite  of 
rooms  there,  furnished  in  part  with  the  personal  effects,  para- 
phernalia, bric-a-brac,  house  furnishings,  and  family  por- 
traits of  himself  and  wife.  The  affidavit  set  forth  other  de- 
tails tending  to  show  that  defendant  resided  and  had  con- 
tinuously resided  in  San  Francisco  as  his  home  for  several 
years,  and  that  his  visits  to  Tuolumne  county  were  for  busi- 
ness purposes  only. 

On  the  other  hand  defendant,  by  his  own  affidavit,  and 
others,  presented  evidence  tending  to  show  that  his  legal 
residence  was  in  Tuolumne  county.  Especial  stress  is  laid 
on  the  evidence  that  he  always  claimed  Tuolumne  county 
as  his  place  of  residence,  and  was  there  registered  as  a  voter, 
and  in  fact  voted  there  the  day  before  the  action  was  com- 
menced. 

The  case  is  a  typical  one  of  a  conflict  of  evidence,  and  of 
inferences  to  be  drawn  from  the  facts,  and  we  cannot  dis- 
turb the  order  of  the  trial  court 

The  question  of  residence  or  domicile  is  a  mixed  question 
of  law  and  fact,  and  the  determination  of  the  trial  court 
upon  conflicting  evidence  is  conclusive  upon  this  court.  (14 
Cyc.  865,  and  cases  there  cited;  Estate  of  Weed,  120  CaL  634^ 
[53  Pac.  30].) 

Appellant  has  cited  Shelton  v.  Tiff  en,  6  How.  (U.  S.)  185, 
as  authority  for  the  contention  that  the  fact  of  registration 
and  voting  in  a  given  county  is  conclusive  evidence  of  domi- 
cile. An  examination  of  the  case  discloses  that  it  cannot  be 
held  to  be  an  authority  on  this  point.  Shelton  was  sued  in 
the  United  States  circuit  court  in  Louisiana  by  a  citizen  of 
another  state,  and  pleaded  want  of  jurisdiction  in  that  he 
was  not  a  citizen  of  Louisiana,  but  was  a  citizen  of  Virginia. 
The  evidence  showed  that  he  had  formerly  resided  in  Vir- 
finia,  but  for  two  years  had  resided  on  and  cultivated  a 
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plantation  in  Louisiana,  but  had  not  voted  there.  It  was  held 
that  the  evidence  was  sufficient  to  sustain  a  finding  that  he 
was  a  citizen  of  Louisiana.  The  court  did  say  that  the  exer- 
cise of  the  right  of  suffrage  was  conclusive  on  the  question 
of  intention,  but  as  Shelton  had  not  exercised  such  right,  and 
no  such  fact  was  in  the  case,  what  the  court  said  was  clearly 
obiter. 

Neither  voting  nor  registration  as  a  voter  is  conclusive  on 
the  question  of  domicile.  (Easterly  v.  OoodwiUy  35  Conn. 
285,  [95  Am.  Dec.  237] ;  Enfield  v.  Ellington,  67  Conn.  459 , 
[34  AtL  818] ;  Smith  v.  Croom,  7  Pla.  81;  Hewes  v.  Baxter, 
48  La.  Ann.  1303,  [20  South.  701] ;  Clarke  v.  Territory,  1 
Wash.  Ter.  68;  East  Livennore  v.  Famiington,  74  Me.  155.) 

The  order  is  affirmed. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  20, 1908. 


[Civ,  No.  403.    Fint  Appellate  District.— Deeember  26,  1907.] 

H.  M.  NUCKOLLS,  Respondent,  v.  COLLEGE  OF  PHYSI- 
CIANS AND  SURGEONS  OF  SAN  FRANCISCO,  Ap- 
pellant. 

AcnoK  Fcm  Brjsacb  of  Contract — Employment  fOR  Half  Time — 
Stated  Term — Wrongful  Discharge — Prima  Facie  Case. — In  an 
action  to  recover  damage  for  a  breach  of  a  contract  for  employment 
bj  the  defendant  of  the  plaintiff  'a  services  as  a  dentist  for  afternoon 
•ervice  at  a  monthlj  salary  for  a  stated  term  of  one  jear  by  a 
wrongful  discharge  of  the  plaintiff,  the  plaintiff  established  a  prima 
facie  case  by  proof  of  the  employment,  the  amount  of  his  salary, 
and  his  discharge  before  the  end  of  his  term  of  employment. 

Id. — Order  of  Proof— Bebuttal  Evidbngb  in  Chief — ^Reason  Oitzn 
ix)R  Discharge — Harmless  Irreoularitt. — It  was  no  part  of  th« 
plaintiff's  case  in  chief  to  prove  that  the  reason  given  by  defend- 
ant for  his  discharge  was  that  the  defendant  wished  to  employ  an- 
other dentist  who  was  indebted  to  defendant,  but  where  defendant 
iought  to  prove  that  plaintiff  was  discharged  for  neglect  of  duty,  the 


Digitized  by  VjOOQ IC 


234    Nuckolls  v.  College  op  Physicians,  etc.     [7  Cal.  App. 

plaintiff  was  entitled  to  rebut  sueli  evidence  by  proof  that  thej  aa* 
signed  another  reason  for  the  dischargei  and  the  fact  that  he  of- 
fered auch  rebuttal  evidence  in  chief  became  a  harmless  irregular- 
ity- 
Id. — Measubb  of  Damages  fob  Wrongful  Discharge — ^Buls  as  to  Em- 
ployment FOB  Whole  Time  Inapplicablb. — ^The  rule  applicable  to 
the  meaaur*  of  damagea  for  breach  of  a  contract  of  employment 
for  the  whola  time,  that  it  is  the  amount  that  would  have  been  earned 
under  the  contract,  after  deduction  of  all  sums  earned,  or  which  h< 
might  by  reasonable  diligence  have  earned  during  the  time,  has  no 
application,  by  way  of  deduction,  to  the  case  of  the  employment  of 
the  services  of  a  dentist  for  afternoon  service  only,  where  the  evi- 
dence shows  that  the  amount  earned  by  him  during  the  term  could 
have  been  earned  by  him  in  forenoon  service,  in  addition  to  tha 
amount  which  he  might  have  earned  under  the  contract  of  employ- 
ment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Beverly  L.  Hodghead,  for  Appellant 

Qeorge  A.  Sturtevant,  and  Marshall  Nuckolls,  for  Be- 
ipondent 

KIERRIGAN,  J. — This  is  an  action  for  damages  alleged 
to  have  been  suffered  by  plaintiff  by  reason  of  his  discharge 
from  defendant's  employ.  Plaintiff,  who  is  a  dentist,  was 
employed  by  defendant  as  a  demonstrator  of  operative  den- 
tistry for  one  year,  beginning  July  1,  1902,  at  a  salary  of  $50 
per  month.  Under  the  terms  of  the  contract  he  was  to  give 
his  entire  time  every  afternoon  from  1  to  5  o'clock  (except 
Sundays)  to  the  service  of  the  defendant.  October  4,  1902, 
plaintiff  was  discharged.  During  the  remaining  nine  months 
of  the  term  of  the  emplo3nnent,  both  in  the  forenoon  and  the 
afternoon,  the  plaintiff  practiced  his  profession  of  dentistry. 
October  21,  1903,  he  brought  this  action  for  $450,  alleging 
that  he  had  been  wrongfully  discharged.  Defendant  an- 
swered, averring  that  plaintiff  had  been  dismissed  for  suflS- 
cient  cause,  and  as  a  separate  defense  pleaded  that  he  had 
guffered  no  damage  thereby. 
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The  cause  was  tried  by  the  court,  sitting  without  a  jury, 
and  a  judgment  was  entered  in  favor  of  plaintiff.  From 
the  judgment  and  the  order  denying  a  motion  for  a  new  trial 
defendant  prosecutes  this  appeal. 

As  a  part  of  his  case,  and  after  testifying  as  to  his  employ- 
ment, respondent  was  asked:  **Dr.  Nuckolls,  at  the  time  you 
were  discharged  was  there  any  reason  assigned  for  your  dis- 
charge!" Over  the  objection  and  exception  of  appellant  the 
witness  answered:  "I  was  informed  by  the  dean  at  the  time 
that  the  board  of  trustees  of  the  defendant  college  desired  to 
give  my  place  to  another  dentist.  Dr.  Baldwin,  who,  he  said, 
was  indebted  to  the  college."  The  admission  of  this  testi- 
mony is  now  assigned  as  error. 

Respondent  established  a  prima  facie  ease  when  he  proved 
his  employment,  the  amount  of  his  salary  and  his  discharge 
before  the  end  of  the  term  of  his  engagement,  and  it  was  no 
part  of  his  case  in  chief  to  prove  the  reason  assigned  by  de- 
fendant for  his  dismissal.  But  when  the  appellant  intro- 
duced evidence  to  show  that  he  was  discharged  for  neglect  of 
duty,  then  he  became  entitled  to  rebut  such  defense  by  show- 
ing that  when  he  was  dismissed  the  appellant  made  a  different 
and  conflicting  statement.  The  most  that  can  be  said  against 
the  admission  of  this  testimony  is  that  it  was  admitted  out  of 
order,  which  was  a  harmless  irregularity.  In  Cashman  y. 
Harrison,  90  Cal.  306,  [27  Pac.  283],  the  supreme  court 
passed  on  a  similar  point.  There  it  was  contended  that  the 
trial  court  had  erroneously  permitted  the  plaintiff  to  intro- 
duce in  evidence  in  chief  a  bond  from  defendant  to  plaintiff 
against  defendant's  objection,  on  the  ground  that  it  was  im- 
material, irrelevant,  and  incompetent;  and  the  court  said: 
**The  bond  was  certainly  competent,  relevant  and  material 
on  the  issue  as  to  the  consideration  for  the  bill,  raised  by  the 
answer,  and  insisted  upon  here.  But  it  was  at  least  irregular 
to  introduce  it  in  chief,  since  the  bill  was  prima  facie  evidence 
of  a  sufficient  consideration ;  but  it  was  not  objected  to  on  the 
ground  that  it  was  offered  out  of  the  proper  order,  or  that  it 
eould  properly  be  offered  only  in  rebuttal.  That  it  became 
relevant  in  rebuttal  there  is  no  question;  so  that  the  error, 
if  it  was  such,  of  admitting  it  out  of  the  proper  order  was 
harmless." 

This  brings  us  to  the  other  point  made  by  appellant.  By 
iray  of  defense,  the  appellant  alleged  in  its  answer  that  re- 
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spondent,  between  the  time  of  his  discharge,  and  the  date  of 
expiration  of  his  contract,  earned,  in  the  course  of  the  practice 
of  his  profession  of  dentistry,  a  sum  greater  than  $450.  The 
facts  are  that  during  his  employment  by  appellant  respondent 
was  at  his  office  in  the  forenoon  of  each  day,  and  at  the  col- 
lege of  the  appellant  in  the  afternoon ;  that  after  his  discharge 
respondent  devoted  his  entire  time  to  his  profession;  that 
prior  to  the  date  of  expiration  of  the  contract,  and  subse- 
quent to  his  discharge,  as  aforesaid,  respondent  earned  by 
so  practicing  his  profession  in  the  afternoon  between  the 
hours  of  1  and  5  the  sum  of  $500;  that  if  respondent  had 
not  been  discharged  he  could  have  earned  (as  he  testified) 
the  same  amount  at  other  times  than  during  the  afternoon. 
The  appellant  claims  that,  as  the  evidence  shows  that  respond- 
ent, during  the  period  in  question,  earned  a  sum  greater  than 
his  salary  for  such  period  would  have  been,  a  complete  de- 
fense was  established,  or  at  least  such  a  defense  as  would 
render  the  damages  nominal 

It  is  true,  as  contended  by  appellant,  that  the  measure  of 
damage,  in  cases  of  wrongful  discharge,  is  the  amount  that 
would  have  been  earned  under  the  contract,  after  deduction 
therefrom  of  any  sums  that  the  employee  has  actually  earned 
during  the  period  mentioned,  or  which  he  might,  by  due  and 
reasonable  diligence,  have  earned.  (Wood  on  Master  and 
Servant,  sec.  127 ;  20  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  37.) 
This  rule,  however,  applies  to  cases  where  the  contract  is  for 
the  whole  time  and  services  of  the  employee.  It  certainly  has 
no  application  to  a  case  like  the  one  at  bar,  where  the  evidence 
shows  that  the  respondent  could  have  earned  the  $500  in  the 
forenoons,  between  the  time  of  his  dismissal  and  the  expira- 
tion of  his  contract,  and  still  have  rendered  to  the  appellant 
the  services  required  by  such  contract.  This  seems  so  dear  to 
us  on  principle  that  we  shall  merely  cite,  without  quoting 
therefrom,  some  of  the  cases  that  sustain  this  view,  viz.: 
Jaffrays  v.  King,  34  Md.  222;  Oates  v.  School  Districi,  67 
Ark.  376,  [38  Am.  St.  Rep.  249,  21  S.  W.  1060] ;  Kyle  v.  Pou. 
96  Ga.  166,  [23  S.  E.  114] ;  Toplite  v.  Ullman,  2  Misc.  Rep. 
130,  20  N.  Y.  Supp.  863;  Allgeyer  v.  Rutherford  (Tex.  Civ. 
App.),  [45  S.  W.  628]. 

This  action  was  tried  twice  in  the  court  below.  As  the  re- 
sult of  the  first  trial,  a  judgment  was  entered  for  respondent. 
Appellant  moved  for  a  new  trial,  which  was  granted  upon 
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the  issue  of  the  amount  of  damages  raised  by  one  of  the  sep- 
arate defenses  set  forth  in  the  answer,  but  denied  as  to  all  the 
other  issues.  An  appeal  was  taken  from  that  part  of  the 
order  denying  appellant  a  new  trial  on  the  remaining  issues. 
A  new  trial  was  thereupon  had  upon  the  issue  of  damages, 
which  resulted  again  in  a  judgment  for  respondent.  Ap- 
pellant again  moved  for  a  new  trial,  which  motion  was  denied, 
and  from  this  order  an  appeal  is  taken.  Both  of  these  appeals 
are  in  one  transcript,  and  have  been  presented  in  the  briefs 
together  as  if  but  one  appeal  were  before  us,  and  we  have  so 
discussed  them  in  this  opinion. 
In  each  case  the  judgment  and  order  are  affirmed. 

HaU,  J.,  and  Cooper,  P,  J.,  concurred. 


[dr.  No.  404.    Fint  AppeUata  District.— December  26,  1007.] 

HENBT  MBTERHOLTZ,  Respondent,  v.  B.  W.  PAXTON 
et  al.,  Defendants;  C.  E.  PAXTON,  as  One  of  the  Ex- 
ecutors of  H,  H.  PAXTON,  Deceased,  Appellant. 

FoBXGLOSiTaB  OF  LiXN— Bakk  Stock  Pledgid  bt  Third  Pabtt  to  Ss- 

OUSB  NOTX — ^AeiNOT  OF  MiiOEB — ^EVIDENOB— RATIFICATION  OF  NOTI 

AHD  LiXN^ — In  an  action  to  foreclose  a  lien  on  bank  stock  belong- 
ing to  the  mother  of  the  maker  of  a  note  to  plaintiff,  and  pledged 
in  her  name  bj  the  maker,  as  her  agent,  under  a  power  of  attorney 
from  her,  evidence  is  admissible  to  show  that  the  note  and  pledge 
were  known  to,  acquiesced  in,  and  ratified  hj  her,  as  having  both 
been  made  and  executed  hj  her  son  for  her  sole  use  and  benefit. 
Bueh  evidence  is  admissible  to  sustain  the  pledge  and  the  fore- 
elosure  thereof;  and  the  fact  that  it  may  also  tend  to  show  that 
the  note  signed  in  the  name  of  the  maker  alone  was  made  for  the 
benefit  of  the  mother  ai  an  undisclosed  individual  cannot  justify  its 
exclusion. 

Id. — ^Death  or  Puedoob — Claim  Against  Estatb— Waivxb  of  Judo- 
ifXNT  Against  ExscuToas — Hakmless  Omission — Trial. — ^Where, 
after  the  death  of  the  pledgor,  a  claim  was  at  first  presented  against 
her  estate,  but  afterward  plaintiff  filed  an  amendment  to  the  com- 
plaint for  foreclosure,  waiving  all  recourse  against  the  executors,  ex- 
eept  as  to  forecloeure  of  the  lien  upon  the  bank  stock  pledged,  an 
objection  upon  appeal  that  plaintiff  should  havo  coupled  therewith 
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an  amendment  of  other  parts  of  the  complaint  inconsistent  with  the 
waiter  cannot  render  his  failure  to  do  so  prejudicial,  where  the 
foreclosure  suit  was  tried  and  determined  as  if  tha  matter  objected 
to  were  no  part  of  the  complaint 

APPEAL  from  an  order  of  the  Superior  Court  of  Sonoma 
County  denying  a  new  trial.    Albert  G.  Burnett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bishop,  Wheeler  &  Hoefler,  William  Bix,  and  Alfred  J. 
Harwood,  for  Appellant 

The  rule  is  inflexible  that  where  a  note  is  signed  by  a  maker 
individually,  in  his  own  name,  parol  evidence  is  not  admis- 
sible to  show  that  it  was  executed  for  the  benefit  of  an  undis- 
closed principal.  (Williams  v.  Bobbin,  16  Gray,  77,  77  Am. 
Dec.  396 ;  Cragin  v.  LoveU,  109  U.  S.  198,  3  Sup.  Ct.  Rep.  132 ; 
Webster  v.  Wray,  19  Neb.  558,  56  Am.  Eep.  754,  27  N.  W. 
644.) 

F.  A.  Meyer,  for  Bespondent 

Evidence  was  admissible  to  show  the  ratification  of  the  lien 
by  Mrs.  Paxton.  (Ralphs  v.  HensUr,  97  Cal.  296,  301,  32  Pac. 
243;  Taylor  v.  Robinson,  14  Cal.  396,  400;  Pope  v.  Armsby 
Co.,  Ill  Cal.  159, 163,  43  Pac.  589;  Civ.  Code,  sec.  2307.) 

KERRIGAN,  J. — ^This  is  an  action  to  foreclose  a  lien  on  cer- 
tain personal  property,  given  to  secure  the  payment  of  a 
promissory  note. 

The  note  in  suit  was  the  last  of  several  renewal  notes  given 
the  plaintiff  for  a  loan  which  was  made  in  the  year  1395.  It 
was  dated  January  1,  1902,  and  was  drawn  in  favor  of  plain- 
tiff, and  signed  by  the  defendant  B.  W.  Paxton  (a  son  of  the 
deceased)  in  his  own  name.  In  addition  to  these  facts  the 
complaint  also  alleges  that,  at  the  time  of  making  the  note, 
as  security  for  the  payment  thereof,  a  certificate  for  one  hun- 
dred shares  of  stock  in  the  Santa  Rosa  Bank,  standing  in  the 
name  of  H.  H.  Paxton,  was  delivered  to  plaintiff  by  B.  W. 
Paxton,  after  making  the  following  indorsement  on  the  back 
thereof:  "H.  H.  Paxton  by  B.  W.  Paxton,  her  attorney  in 
fact."  The  complaint  further  alleges  that  in  signing  the  note 
in  his  own  name,  and  in  hypothecating  the  stock,  he  was  act- 
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ing  for  and  on  behalf  of  H.  H.  Paxton,  the  deceased,  pur- 
•uant  to  a  power  of  attorney,  authorizing  him  to  borrow 
money  in  such  sums  and  on  such  terms  as  might  seem  to  him 
best,  and  to  pledge  therefor  any  of  the  property  of  said  H. 
H.  Paxton.  A  ratification  is  also  alleged  as  follows:  that 
said  H.  H.  Paxton  was  acquainted  with  the  making,  execu- 
tion and  delivery  of  said  note  and  the  pledging  of  said  stock, 
and  she  directed  and  confirmed  all  the  transactions  aforesaid  ; 
that  they  were  made  with  her  consent  and  at  her  request, 
and  for  her  sole  use  and  benefit.  The  original  complaint 
stated  a  cause  of  action  in  personam  against  the  executors,  and 
also  sought  a  decree  directing  a  sale  of  the  stock  alleged  there- 
in to  have  been  pledged  as  security  for  the  note.  During  the 
course  of  the  trial  the  plaintiff  filed  an  amendment  to  his 
amended  complaint,  waiving  all  recourse  against  the  prop- 
erty of  the  estate  except  the  one  hundred  shares  of  stock  of  the 
Santa  Rosa  Bank,  on  which  he  sought  a  foreclosure  of  his 
alleged  lien. 

The  court  found  specifically  that  all  the  allegations  of  the 
complaint  were  true.  As  conclusions  of  law  the  court  found 
that  plaintiff  was  entitled  to  judgment  against  B.  W.  Paxton 
for  the  amount  due  on  said  note,  and  for  a  lien  upon  said 
one  hundred  shares  of  stock,  and  gave  judgment  accordingly. 
The  court  further  directed  that  said  lien  be  foreclosed,  and  the 
stock  sold. 

A  motion  was  made  for  a  new  trial  by  C.  E.  Paxton,  one  of 
the  executors  of  the  last  will  and  testament  of  H.  H.  Paxton. 
The  motion  was  denied,  from  which  order  this  appeal  is 
prosecuted. 

The  point  most  relied  upon  by  appellant  is  that  the  court 
erred  in  admitting,  over  the  objection  and  exception  of  ap- 
pellant, evidence  which  tended  to  show  that  B.  W.  Paxton 
executed  the  note  as  the  agent  of  H.  H.  Paxton.  In  support 
of  this  contention,  many  cases  are  cited  to  the  effect  that,  as  the 
name  of  H.  H.  Paxton  does  not  appear  on  the  face  of  the  note, 
evidence  was  inadmissible  for  the  purpose  of  charging  her; 
that  the  rule  that  such  evidence  is  admissible  to  charge  an  un- 
disclosed principal  has  no  application  to  negotiable  instru- 
ments; that  *'one  who  takes  negotiable  paper  contracts  with 
the  parties  appearing  upon  its  face,  and  parol  evidence  is  not 
admissible  to  add  a  principal  not  so  appearing. "  (1  Am.  &  Eng. 
Ency.  of  Law,  p.  1054,  title ' '  Agency. ' ')      Conceding,  without 
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deciding,  that  this  is  the  law,  we  fail  to  see  wherein  it  has  been 
disregarded  in  the  present  case.  The  judgment  for  the 
amount  due  on  the  note  is  against  B.  W.  Paxton,  the  maker  of 
the  note  as  disclosed  by  the  face  thereof,  and  not  against  the 
estate  of  Mrs.  H.  H.  Paxton.  The  evidence  complained  of 
was  admitted,  as  indicated  by  the  conclusions  of  the  court, 
not  for  the  purpose  of  showing  that  the  estate  of  H.  H.  Paxton 
was  liable  on  the  note,  but  to  prove  that  her  agent  was  act- 
ing within  the  scope  of  his  authority  in  pledging  the  stock  as 
security  for  the  payment  of  the  note.  Even  if  it  were  con- 
ceded that,  in  a  suit  to  recover  on  a  negotiable  note,  no  evi- 
dence could  properly  be  received  to  establish  the  liability  of  a 
party  not  appearing  on  such  note,  it  does  not  follow  that  the 
owner  of  the  paper  cannot  foreclose  his  lien  on  any  personal 
property  belonging  to  such  person,  and  giv^i  him  as  col- 
lateral security  for  its  payment.  And  while  the  evidence  in- 
troduced to  establish  such  lien  might  also  tend  to  show  that 
the  note  was  made  for  the  benefit  of  such  undisclosed  person, 
it  should  not   on  that  ground  be  excluded. 

The  complaint  as  it  stood  at  the  beginning  of  the  trial  al- 
leged notice  to  creditors,  the  due  presentation  of  plaintiff's 
claim,  and  prayed  for  judgment  against  the  executors  of  the 
estate  for  the  amount  of  the  note,  with  interest  and  costs. 
During  the  trial  plaintiff  filed  an  amendment  to  his  com- 
plaint, expressly  waiving  all  recourse  against  any  property  of 
the  estate,  excepting  the  one  hundred  shares  of  bank  stock; 
but  he  did  not  amend  the  portions  of  his  complaint  which  con- 
flicted with  the  waiver,  nor  did  he  amend  the  prayer  of  his 
complaint  It  is  here  claimed  that  the  waiver  is  not  express, 
as  required  by  section  1500  of  the  Code  of  Civil  Procedure, 
but  that  it  is  restricted  and  limited  by  other  portions  of  the 
amended  complaint 

We  pass  the  point  that  the  objection  is  made  in  this  court 
for  the  first  time.  If  the  respondent  should  have  coupled  with 
his  amendment  waiving  recourse  an  amendment  to  other  parts 
of  the  complaint  his  failure  to  do  so  was  harmless,  for  the  case 
was  tried  and  determined  as  if  «the  portions  objected  to  were 
no  part  of  the  complaint 

There  are  several  other  points  discussed  in  the  briefs  based 
upon  the  claim  that  the  evidence  is  insufiicient  to  sustain  the 
findings.  Upon  a  careful  examination  of  the  record  we  are 
satisfied  that  the  findings  ar«  amply  supported  by  the  evi- 
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dence.    The  case  se^ns  to  have  been  fairly  and  carefully  tried, 
and  the  conclusion  arrived  at  by  the  trial  court  fully  justified. 
The  order  denying  appellant's  motion  for  a  new  trial  is 
afSrmed. 

Hall,  J.y  and  Cooper,  P.  J.,  concurred. 


[CiT.  No.  447.    Second  Appellate  Distriet.— December  87,  1907.] 
JOHN  A.  STUM,  Appellant,  v.  L.  P.  HADRICH,  Respondent. 

Action  ros  Brbach  of  Ck>NTRAOT — ^Pueghasi  and  Sale  of  Intebxst  in 
Caterinq  Business — ^Findinos — Completeness  of  Gonteaot — ^Ee- 
BONSOUS  Conclusion. — In  an  action  to  recover  damages  for  breach 
of  a  contract  for  the  purchase  and  sale  of  a  half  interest  in  a  eon- 
fectioneiy  and  catering  business,  it  Is  held  that  the  findings  in  re- 
gard to  the  terms  of  the  contract  show  a  complete  agreement  to  buy 
and  sen  such  interest  within  the  meaning  of  section  1729  of  th« 
CiTil  Code,  and  that  the  court  made  an  erroneous  eondusion  of  law 
from  the  findings  that  the  agreement  between  the  parties  was  never 
completed. 

Id. — ^Faienbss  of  Conteaot — Adequaot  of  Consideration — Cash  Pbioe 
— Skill  and  Laboe  of  Plaintiff  as  Expeet. — ^Although  it  ap- 
pears that  the  cash  price  to  be  paid  by  plaintiff  was  but  a  fraction 
of  the  real  value  of  the  subject  of  the  agreement  to  sell,  jet,  when 
nothing  appears  to  the  contrary,  it  must  be  presumed  that  the  skill 
and  labor  agreed  to  be  contributed  hj  the  plaintiff  as  an  expert 
confectioner  and  caterer  was  of  itself  sufficient  to  make  the  con- 
sideration adequate,  and  the  contract  upon  its  face  a  fair  one. 

Id. — ^TiicE  foe  Payment  not  Fixed — Implied  Agbeemsnt  to  Pat  om 
Deuveet. — ^Where  plaintiff  had  made  an  advance  payment,  and  no 
time  was  fixed  in  the  agreement  as  to  further  payment,  and  it  was 
left  indefinite,  the  law  implies  that  the  further  payment  was  to  be 
made  upon  delivery. 

Is. — ^Absence  of  Dslivxbt— Notice  of  Bepudiation  of  Conteaot— 
Tender  TJnnegessaet. — Where  no  delivery  was  made  or  tendered 
End  while  plaintiff  was  not  in  default,  the  defendant  gave  him  no 
tiee  that  he  repudiated  the  contract,  and  would  not  carry  out  thi 
same,  and  did  not  retract  such  repudiation,  the  plaintiff  was  noi 
required  to  tender  performance  of  the  contract  on  his  part,  befon- 
foing  for  breach  of  the  contract. 
7  CaL  App.— 10 
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Id. — Cause  of  Action  fob  Breach — Effect  of  Notice  of  Repudiation. 
The  notice  of  repudiation  of  the  contract  constituted  a  breach  of  the 
agreement  to  sell,  and  plaintiff 's  cause  of  action  for  the  breach  arose 
immediately^  without  reference  to  subsequent  tender  of  payment. 

Id. — ^Measubx  of  Damages  for  Breach. — The  measure  of  damages  for 
breach  of  a  contract  to  sell  personal  property,  the  price  of  which 
has  not  been  fully  paid,  is  prescribed  in  section  3308  of  the  Civil 
Code,  and  "is  decreed  to  be  the  excess,  if  any,  of  the  value  of  the 
property  to  the  buyer  over  the  amount  which  would  have  been 
due  to  the  seller  under  the  contract,  if  it  had  been  fulfilled." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Chas.  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  O.  Bryant,  and  D.  P.  Hatch,  for  Appellant 

Grant  B.  Bennett,  and  F.  M.  Porter,  for  Respondent 

ALLEN,  P.  J. — ^Action  for  damages  growing  out  of  an  al- 
leged breach  of  an  agreement  to  sell  personal  property.  Find- 
ings and  judgment  for  defendant,  from  which  plaintiff  ap- 
peals upon  the  judgment-roll. 

The  findings  upon  which  the  judgment  is  based  recite  that 
plaintiff,  an  expert  confectioner  and  caterer,  then  employed  in 
his  business,  on  the  fourteenth  day  of  November,  1904,  entered 
into  an  oral  agreement  with  defendant  by  which  defendant 
agreed  to  sell  to  plaintiff,  and  plaintiff  agreed  to  buy,  a  half 
interest  in  a  confectionery  and  catering  business  in  Los  An- 
geles for  $500  cash ;  and  the  further  agreement  that  plaintiff 
should  devote  his  entire  energy  and  skill  in  and  about  the 
conduct  of  the  joint  business.  That  upon  the  faith  of  this 
agreement  to  sell,  plaintiff  paid  to  defendant  $50  of  such  pur- 
chase price.  The  trial  court  further  finds  that,  while  the 
remaining  $450  was  to  be  paid  in  cash,  it  was  understood  be- 
tween the  parties  that  plaintiff  had  $100  which  he  could  pay 
immediately,  and  the  remaining  $350  was  to  be  paid  as  soon 
as  plaintiff  could  raise  that  amount  by  loan,  which  loan,  if  it 
could  not  be  procured  otherwise,  was  to  be  procured  from  one 
Sparks,  and  that  plaintiff  and  defendant  diould  jointly  sign 
a  note  therefor,  and  said  Sparks  was  to  be  repaid  out  of  the 
profits  of  the  business  which  would  accrue  to  plaintiff.    It 
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further  appears  that  plaintiff,  on  the  date  of  such  agreement, 
and  upon  the  faith  thereof,  resigned  the  position  then  held  by 
him  with  a  rival  firm.  It  is  further  found  that  no  delivery 
of  the  property  agreed  to  be  sold  was  had,  and  that  on  the 
day  subsequent  to  the  making  of  the  agreement  the  defendant 
repudiated  the  same  and  notified  plaintiff  that  he  would  not 
carry  out  the  same,  and  offered  to  refund  the  $50  which  plain- 
tiff had  paid.  This  plaintiff  refused  to  accept  Plaintiff, 
after  such  repudiation,  made  no  tender  of  payment  to  de- 
fendant of  the  residue  of  the  purchase  price.  It  was  found 
by  the  court  that  the  reasonable  value  of  the  business,  the 
subject  of  such  agreement,  at  the  time  thereof,  was  $6,500,  and 
that  said  business  produced  at  such  time  the  sum  of  $400  per 
month  net  profit  over  and  above  all  expenses,  and  that  the 
same  was  at  said  date  clear  and  free  of  all  encumbrances. 
The  court,  as  a  conclusion  of  law  from  these  findings,  found 
that  the  agreement  between  the  parties  was  never  completed 
and  that  the  defendant  was  entitled  to  a  judgment. 

Section  1729  of  our  Civil  Code  provides:  *'An  agreement 
to  sell  and  buy  is  a  contract  by  which  one  engages  to  transfer 
the  title  to  a  certain  thing  to  another,  who  engages  to  accept 
the  same  from  him  and  to  pay  a  price  therefor."  The  con- 
tract of  the  parties,  as  found  by  the  court,  appears  to  us  to 
be  a  complete  agreement  to  buy  and  sell  under  this  section. 
While  the  cash  to  be  paid  was  but  a  fraction  of  the  real  value 
of  the  subject  of  the  agreement  to  sell,  nothing  to  the  con- 
trary appearing,  it  will  be  presumed  that  the  skill  and  labor 
agreed  to  be  contributed  by  plaintiff  was  of  itself  sufficient  to 
make  the  consideration  adequate  and  the  contract  upon  its 
face  a  fair  one.  It  will  be  observed  that  no  time  was  fixed 
in  the  agreement  when  the  money  was  to  be  paid  by  plaintiff. 
The  time  of  payment  was  left  indefinite.  The  law,  therefore, 
implies  that  the  payment  was  to  be  made  upon  delivery. 
(Civ.  Code,  sec.  1784 ;  Blackwood  v.  Cutting  Packing  Co.,  76 
Cal.  215,  [9  Am.  St.  Rep.  199,  18  Pac.  248].)  No  delivery 
being  made  or  tendered,  plaintiff  was  not  in  default  under 
the  agreement  on  the  fifteenth  day  of  November,  when  defend- 
ant refused  to  carry  out  the  agreement.  Section  1440  of  the 
Civil  Code  provides:  '*If  a  party  to  an  obligation  gives  notice 
to  another,  before  the  latter  is  in  default,  that  he  will  not  per- 
form the  same  upon  his  part,  and  does  not  retract  such  notice 
before  the  time  at  which  performance  upon  his  part  is  due. 
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such  other  party  is  entitled  to  enforce  the  obligation  without 
previously  performing  or  offering  to  perform  any  conditions 
upon  his  part  in  favor  of  the  former  party.*'  (See,  also. 
Garberino  v.  Roberts,  109  CaL  128,  [41  Pac.  857].)  Not  only 
was  plaintiff  not  required  to  tender  performance  after  the 
notice  given  him  by  defendant  that  he  would  not  perform, 
but  such  notice  constituted  a  breach  of  the  agreement  to  seU 
and  plaintiff's  cause  of  action  arose  immediately  without 
reference  to  subsequent  tender  of  payment.  The  findings 
clearly  show  a  breach  upon  defendant's  part,  and  section  3308 
of  the  Civil  Code  prescribes  the  measure  of  damages  on  ac- 
count thereof. 

We  are  of  opinion  that  the  judgment  of  the  court  is  not 
supported  by  the  findings. 

Judgment  reversed  and  a  new  trial  ordered. 


Shaw,  J.,  and  Taggart^  J.,  concurred. 


[GIt.  No.  894.    Third  AppeHata  Diatriet— December  28,  1907.] 

MICHELE  P.  SCHINO,  Respondent,  v.  ANSERMO  CIN- 
QUINI,  AppeUant,  and  ERMANDO  CINQUINI,  Co- 
defendant 

PbOOEEDINOS    SUPPLBiaNTABT  fO  EZEOUTION— ASSIQNMXNT  BT  DXBTOB 

BsroBX  JuDOMEKT— Fund  Gabnibhbd— Bbmsdt  bt  AonoN^— IJpoii 
proceedings  lupplementaiy  to  execution  where  a  fund  claimed  to  be 
due  to  the  judgment  debtor  has  been  garnished,  and  it  appears 
that  before  the  judgment  waa  rendered  the  judgment  debtor  had 
assigned  the  fund  to  another  creditor,  the  proper  procedure  is  not 
to  order  the  garnishee  to  pay  the  fund  into  court,  but  to  authorise 
the  judgment  creditor  to  sue  the  garnishee,  making  the  assignee  or 
any  other  claimant  of  the  fund  a  party  defendant. 

Id. — Subpoena— AssiONKB  not  Boxtmd  as  Pabjtt. — The  faet  that  ths 
assignee  was  subpoenaed  as  a  witness,  though  not  called  as  such  bj 
either  party,  does  not  make  him  a  partj  to  the  supplementary  pro- 
ceedings, and  he  is  not  bound  thereby,  and  the  rights  of  the  assignee 
being  adverse,  the  ▼alidity  of  the  assignment  to  him  could  not  be 
litigated  therein. 

Jd^ — Impbopsb  Obdbb  to  Oabnishex— Appeal  bt  Judgment  Dxbtob — 
Fabtt  not  AflOBiBVXD^— Where  the  court  improperly  ordered  tke 
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garnishee  to  pay  the  fund  into  court,  the  assignee,  who  ia  not  a  party 
to  the  proceeding,  is  the  party  adversely  interested,  and  an  appeal  by 
the  judgment  debtor  cannot  be  sustained,  as  he  is  not  a  party  ag- 
grieved bj  such  order,  and  it  must  be  affirmed  as  to  him. 

APPEAL  from  an  order  of  the  Superior  Court  of  Merced 
County  in  proceedings  aupplementary  to  execution.  E.  N. 
Sector,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ben  Berry,  for  Appellant 

The  proper  remedy  was  for  the  court  to  order  an  action 
to  be  instituted,  making  the  assignor  a  party  as  an  adverse 
claimant  (Code  Civ.  Proc.,  sec.  720,  amendment  of  1907,  p. 
686 ;  McDoweU  v.  Bell,  86  Cal.  615,  25  Pac  128 ;  High  v.  £anft 
of  Commerce,  103  CaL  525,  37  Pac.  508 ;  Hartman  ▼.  Olvera, 
51  Cal.  502.)  Defendant  had  the  right  to  prefer  one  creditor, 
where  no  fraud  appears.  (Civ.  Code,  sec.  3432,*  Roberts  v. 
Burr,  135  CaL  156,  67  Pac.  46;  In  re  Strock,  128  CaL  658,  61 
Pac.  282;  Matter  of  Mviler  dk  Kennedy,  118  Cal.  430,  50  Pac. 
660;  Heath  v.  WUson,  139  Cal.  362,  73  Pac.  182.)  Appellant 
has  the  right  of  appeal  to  protect  himself  against  any  possible 
claim  upon  him.     (Reed  v.  Baker,  42  Mich.  272,  3  N.  W.  959.) 

F.  O.  Ostrander,  for  Respondent 

The  appellant  is  not  a  party  aggrieved,  and  cannot  be  af- 
fected by  the  proceedings.  (Hobbs  v.  Duff,  43  Cal.  485; 
Hibemia  Savings  etc.  8oc.  v.  Ordway,  38  CaL  679 ;  Rankin  v. 
Central  Pac.  Ry.,  73  Cal.  96,  15  Pac.  57;  Norton  v.  Walsh, 
94  Cal.  566,  29  Pac.  1109;  Calleghan's  Estate,  119  CaL  571, 
51  Pac  860 ;  Dunphey  v.  Potrero  Co.  (CaL),  4  Pac.  379.) 

CHIPMAN,  P.  J. — ^Proceedings  supplemental  to  execution. 

It  appears  from  the  transcript  that  on  January  19,  1907, 
plaintiff  recovered  judgment  against  defendants  in  the  su- 
perior court  for  $531.25;  execution  issued  and  was  returned 
misatisfied ;  upon  the  affidavit  of  plaintiff  that  defendant  An- 
senno  Cinquini  had  property  which  he  refused  to  apply  to- 
ward the  payment  of  said  judgment,  the  court  ordered  him 
to  appear  and  answer  concerning  his  property.  At  the  hear- 
ing on  May  21, 1907,  one  Hayes  was  sworn  on  behalf  of  plain- 
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tiff  and  testified  that  he  was  vice-president  of  the  Hayes  Com- 
pany; that  defendant  Ansermo  Cinquini  "has  been  working 
for  Hayes  Company,  of  which  I  am  an  oflScer,  from  December 
16,  1906,  until  the  present  time,  and  there  is  now  due  from 
Hayes  Company  for  the  labor  he  has  performed  the  sum  of 
$132.65 ;  the  said  Hayes  Company  does  not  owe  Ansermo  Cin- 
quini anything  by  reason  or  otherwise  of  any  labor  performed 
by  him  for  said  company.**  He  further  testified  that  on 
'January  16,  1907  (before  the  entry  of  judgment),  the  Hayes 
Company  received  a  written  notice  of  assignment  and  trans- 
fer by  defendant  Ansermo  Cinquini  reading:  "...  I  have 
assigned  and  transferred  to  G.  Coppellotti  ...  all  sums  of 
money  that  may  become  due  me  by  virtue  of  my  services  ren- 
dered while  in  your  employ  between  Jan.  16,  1907,  and  July 
16,  1907."  Hayes  testified:  **If  such  assignment  is  valid, 
then  the  Hayes  Company  does  not  owe  Ansermo  Cinquini  any- 
thing for  the  amount  due  for  his  work  from  December  16, 
1906 ;  if  it  is  invalid,  then  the  Hayes  Company  owes  Ansermo 
Cinquini  the  sum  of  $132.65."  He  further  testified  that  sub- 
sequent to  January  16,  1907,  Coppellotti  notified  him  "to 
allow  Ansermo  Cinquini  to  have  what  money  he  needed  for 
tobacco  and  other  necessaries  and  deduct  the  same  from  the 
amount  due  for  labor  performed  by  said  Ansermo  Cinquini 
for  the  Hayes  Company,"  and  that  he  had  furnished  Ansermo 
supplies  to  the  value  of  $7.35,  in  accordance  with  Coppellotti 's 
instructions.  Defendant  Ansermo  Cinquini  testified:  **I  am 
working  for  Hayes  Company  and  have  been  since  December 
13,  1906,  at  a  wage  of  one  dollar  per  day,  and  I  have  not 
drawn  any  money  from  said  company  since  January  16, 1907." 
He  testified  further  to  having  assigned  his  claim  for  wages  from 
said  company  to  Coppellotti  and  that  at  the  time  he  made  the 
assignment  he  "was  owing  Coppellotti."  This  was  all  the 
testimony  in  the  case.  It  appeared  from  the  record  that  Cop- 
pellotti "was  present  in  court  during  the  proceedings  with  his 
books  of  account,  under  subpoena  issued  at  the  instance  of 
the  plaintiff  and  judgment  creditor,  but  was  not  called  as  a 
witness  to  testify  by  either  party  to  the  proceeding."  The 
court  ordered  that  the  said  Hayes  Company  pay  to  plaintiff, 
or  his  attorney,  the  sum  of  $132.65,  upon  demand  by  said 
plaintiff  or  his  attorney.  Defendant  Ansermo  Cinquini  ap- 
peals from  this  order. 


Digitized  by  VjOOQ IC 


Dec.  1907.]  ScHiNo  v.  Cinquini.  247 

The  garnishee,  Ilayes  Company,  did  not  admit  an  indebt- 
edness to  defendant  except  it  should  be  determined  that  the 
assignment  was  invalid.  But  that  fact  could  not  be  litigated 
in  this  proceeding  to  which  the  assignee,  Coppellotti,  was  not 
a  party.  His  being  present  as  a  witness,  though  not  called, 
did  not  make  him  a  party  nor  did  the  order  bind  him.  He 
was  there  only  as  plaintiff's  witness,  but  was  not  called  by 
either  party.  We  think  upon  the  evidence  as  it  appeared 
the  judge  should  have  made  an  order  to  the  effect  that  plain- 
tiff might  bring  an  action  against  the  company,  as  provided  in 
section  720,  Code  of  Civil  Procedure,  to  which  Coppellotti  and 
other  persons,  if  any,  claiming  liens  upon  the  money,  might 
be  made  parties,  to  the  end  that  all  adverse  claims  might  be 
adjusted  and  conclusively  settled  in  such  action  and  all  parties 
protected.  {Veering  v.  Bichardson-Kimhall  Co,,  109  Cal.  73, 
82,  [41  Pac.  801],  and  cases  there  cited.)  In  the  Deering  v. 
Richardsan-Kimbdll  case,  the  garnishee,  Los  Angeles  National 
Bank,  among  others,  appealed.  Expressing  doubt  as  to  the 
power  of  the  court,  in  summary  proceedings  of  this  character, 
to  try  and  conclusively  settle  all  adverse  claims  to  the  prop- 
erty sought  to  be  applied  to  the  satisfaction  of  the  judgment, 
"yet,"  said  the  court,  **all  known  adverse  claimants  should 
have  an  opportunity  to  be  heard,  otherwise  they  would  not  be 
bound  by  the  order  made;  nor  would  the  garnishee  be  pro- 
tected by  any  such  order  from  their  just  claims,  and  might  be 
compelled  to  satisfy  them.*' 

Respondent,  however,  makes  the  point  that  appellant's  in- 
terests are  not  affected  by  the  order  and  that  he  cannot  ap- 
peal. Appellant  makes  no  reply  to  this  point.  Section  938, 
Code  of  Civil  Procedure,  provides  that  "any  party  aggrieved 
may  appeal  in  the  cases  prescribed  in  this  title"  (Title  XIII). 
A  simple  and  terse  test  as  to  who  is  an  aggrieved  party  is 
given  in  an  early  case  under  the  Practice  Act,  in  Adams  y. 
Woods,  8  Cal.  306,  316 :  "Would  the  party  have  had  the  thing, 
if  the  erroneous  judgment  had  not  been  given?  If  the  an- 
swer be  yea,  then  the  person  is  the  aggrieved  party."  The 
"thing"  in  controversy  was  the  money  in  the  hands  of  the 
Hayes  Company,  and  had  the  court  refused  to  order  its 
payment  to  plaintiff,  appellant  would  not  have  had  the 
"thing,"  for  he  had  assigned  it  to  Coppellotti.  It  was,  there- 
fore, a  matter  of  indifference  to  him  whether  the  company 
paid  what  was  due  him  to  respondent  or  to  appellant's  as- 
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signee.  In  either  case,  the  money  would  be  applied  to  ap- 
pellant's indebtedness.  The  parties  aggrieved,  it  seems  to  us, 
are  Coppellotti  and  the  company.  Appellant  is  not  con- 
cerned in  the  disposition  of  the  money,  unless  the  fact  that  he 
has  a  right  to  pay  one  creditor  in  preference  to  another  (Ciy. 
Code,  sec.  3432)  would  give  him  the  right  of  appeal  in  order 
to  eflFectuate  his  preference — ^in  other  words,  that  he  is  ag- 
grieved in  the  sense  of  the  statute,  because  his  assignee  is  in- 
jured or  put  to  possible  inconvenience  or  cost.  There  is  no 
evidence  in  the  record  justifying  our  holding  that  Cop- 
pellotti's  assignment  was  obtained  by  actual  fraud  {Roberts  v. 
Burr,  135  Cal.  156,  [67  Pac.  46]),  if  such  issue  was  triable 
in  the  proceedings,  which  we  doubt.  The  question  then  is — 
Is  appellant  aggrieved  by  the  order  of  court  in  favor  of  the 
judgment  creditor  which  affects  appellant  only  so  far  as  it 
prevents  the  accomplishment  of  his  intended  preference! 
We  are  unable  to  see  that  his  grievance  has  anything  of  sub- 
stance in  it;  or  that  any  substantial  injury  to  him  can  be 
predicated  of  the  order.  Coppellotti  may  complain  but  ap- 
pellant cannot,  for  he  owed  both  of  these  creditors.  The  pref- 
erence that  appellant  undertook  to  exercise  may  have  been 
prompted  by  friendship  or  other  purely  sentimental  reason 
entirely  justifiable,  but  we  can  conceive  of  no  consideration 
moving  appellant  in  giving  the  preference  which  the  law  can 
take  hold  of  and  declare  to  be  a  substantial  injury  to  him 
and  that  he  is  thus  ''the  party  aggrieved." 
The  order  is  affirmed. 

Harti  J.,  and  Burnett,  J.»  concurred. 


[CIt.  No.  899.    Third  Appellate  District.— December  88,  1007.] 

J.  J.  SIMPSON,  Appellant,  v.  JOHN  G.  MILLER,  Executor^ 
etc.,  Respondent 

Bahkbuptot— TiTLK  OF  Tbubtis— Bankbupt  not  Authouzid  to  Sub. 
The  trufltee  of  the  estate  of  a  bankrupt,  upon  his  appointment  and 
qualification,  becomes  rested,  hy  operation  of  law,  with  the  title  of 
the  bankrupt  to  all  transferable  property  owned  bj  him,  as  of  the 
date  when  he  was  adjudged  a  bankrupt.  The  bankrupt  eannot 
Biaintain  a  suit  in  his  own  name  in  relation  to  his  proper^  not  ex* 
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empt  pending  proceedings  in  bankrnptcj,  after  the  appointment  of  a 
tnistee. 

l9.~TRANSnSABLX   iNTXBaST  IK  LaND — DiED   IN   ESCROW — ^ElTSOT   AT 

Dkath  of  Grantor.— a  deed  delivered  in  escrow,  bejond  the  power 
of  the  grantor  to  reeall  it,  with  instructiona  to  hold  it  nntil  his 
death,  and  then  deliver  it  to  the  grantee,  vested  title  immediatelj 
in  the  grantee,  which  is  transferable,  and  which  would  pass  hj  opera- 
tion of  law  to  his  trustee  in  bankruptcy. 

Id^-Dexd  by  Grantor  to  Innocent  Purchaser— Trust  in  Proceeds — 
Plea  in  Bar  of  Action  by  Bankrupt. — ^Where  the  property  deeded 
in  escrow,  the  title  to  which  passed  to  the  trustee,  was  subsequently 
eonveyed  by  the  grantor  to  an  innocent  purchaser  without  notice 
of  the  escrow,  the  right  to  enforce  a  trust  against  the  grantor  in  the 
proceeds  of  sale,  or  to  enforce  a  claim  therefor  against  his  executor, 
was  vested  in  the  trustee,  and  an  action  by  the  bankrupt  against 
such  executor  upon  a  rejected  claim  is  not  maintainable,  and  the 
proceedings  in  bankruptcy  may  be  pleaded  in  bar  of  such  action. 

iDh— Beal  Party  in  Interest — Vested  Biquts  of  Trustee — Defend- 
ant not  Protected. — The  bankrupt,  as  plaintiff  in  such  action,  is 
not  the  real  party  in  interest,  and  if  he  had  recovered  judgment 
and  it  had  been  satisfied  by  the  defendant,  it  would  have  been  no 
protection  to  the  defendant  against  the  claim  of  the  trustee  in 
whom  the  title  to  the  land  and  the  claim  arising  out  of  such  title  had 
already  vested.  Nor  could  a  judgment  that  the  plaintiff  take  noth- 
ing by  the  action  estop  the  trustee  from  bringing  his  action  to  en- 
force his  vested  interest  in  the  property  or  claim. 

Id.— Amendment  of  Answer  to  Plead  Bankruptcy — ^Close  of  Proofs 
— ^Discretion. — Where  there  had  been  some  evidence  as  to  the  bank- 
ruptcy, the  court  had  discretion,  after  the  parties  had  rested  their 
proofs,  to  allow  an  amendment  of  the  answer  to  plead  the  bank- 
TupUj  proceedings  in  bar  of  the  action. 

L).— Refusal  to  Allow  Amendment  to  Complaint  Inconsistent 
WITH  Claim  Presented. — The  court  properly  refused  to  allow  the 
phiintiff  to  amend  his  complaint  by  tendering  an  issue  utterly  in- 
consistent with  the  cause  of  action  presented,  and  with  the  elaim 
presented  against  the  estate,  which  is  sued  upon. 

APPEAL  for  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    Frank  H.  Smith,  Judge. 

A.  H.  Carpenter,  for  Appellant 

The  cause  of  action  did  not  accrue  until  February,  1904, 
and  could  not  have  been  available  to  creditors  in  May,  1903, 
and  is  enforceable  at  suit  of  plaintiff,  the  contract  having  been 
fully  performed  on  his  part  by  the  improvements  mada.     (3 
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Am.  &  Eng.  Ency.  of  Law,  890;  Sample  ▼.  Flume  Co.,  129  Cal. 
223,  61  Pac.  1085.)  The  plaintiff  should  have  been  allowed 
to  amend  to  conform  to  proofs.  An  agreement  to  make  a  will 
is  binding  and  may  be  enforced.  (Russell  y.  Agar,  121  Cal. 
396,  66  Am.  St.  Rep.  35,  53  Pac.  926;  McCabe  v.  Healy,  138 
Cal.  81,  70  Pac.  1008 ;  Owen  v.  McNally,  113  Cal.  444,  45  Pac. 
710.)  To  deprive  plaintiff  of  both  land  and  improvements 
was  inequitable.  (PaweU  v.  Bank  of  Lemore,  125  Cal.  468, 
58  Pac.  83;  Miller  d  Lux  v.  Enterprise  Canal  Co,,  142  Cal. 
208,  100  Am.  St.  Rep.  115,  75  Pac.  770.)  Plaintiff's  applica- 
tion to  amend  should  have  been  granted,  as  it  had  no  tendency 
to  impair  the  rights  of  the  defendant  {Oould  v.  Stafford, 
101  Cal.  32,  35  Pac.  429;  Robertson  ▼.  BurreU,  110  Cal.  568, 
42  Pac.  1086.)  Plaintiff  was  entitled  to  prove  the  resulting 
trust  as  a  witness  notwithstanding  defendant's  death.  (Myers 
V.  Reinstein,  67  Cal.  89,  7  Pac.  192;  Poulson  v.  Stanley,  122 
Cal.  658,  68  Am.  St.  Rep.  73,  55  Pac.  605.)  Defendant 
cannot  set  up  the  right  of  a  third  person  who  has  not  inter- 
vened, plaintiff  being  the  prima  facte  legal  owner  of  the 
claim  sued  upon.  (Oiselma/n  v.  Starr,  106  Cal.  658,  40  Pao. 
6;  Salmon  v.  Hoffman,  2  Cal.  138,  56  Am.  Dec  322;  Summers 
V.  Farish,  10  Cal.  347.) 

E.  E.  Parlin,  and  Aylett  R.  Cotton,  for  Respondent 

All  of  the  title  of  plaintiff  under  the  deed  in  escrow  and  all 
causes  of  action  arising  thereunder  passed  to  the  trustees  in 
bankruptcy  by  operation  of  law,  and  plaintiff  had  no  right 
of  action.  (Bankruptcy  Law,  see.  70.)  There  is  no  error 
in  the  record. 

CHIPMAN,  P.  J. — Action  to  recover  the  amount  alleged 
to  be  due  from  the  estate  of  William  Hartman,  deceased, 
on  a  claim  presented  to  defendant  executor  and  disallowed 
by  him. 

By  the  first  cause  of  action  set  forth  in  the  complaint  it  is  al- 
leged :  That  on  October  2,  1903,  said  Hartman  received  from 
Edward  Hart  and  Laura  Hart  $1,280,  as  the  purchase  price 
of  certain  described  land,  which  then  belonged  to  plaintiff 
and  which  had  been  conveyed  to  him  by  said  Hartman  on  July 
21,  1896,  by  grant  deed  of  that  date,  and  which  said  sum 
said  Hartman  received  in  trust  for  plaintiff  to  be  delivered 
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on  demand;  that  no  part  of  the  same  was  paid  by  said  Hart- 
man  in  his  lifetime,  and  the  whole  thereof  was  held  by  him 
in  his  lifetime  in  trust  for  plaintiff,  and  has  ever  since  his 
death  been  so  held  by  his  executor,  the  defendant  herein ;  that 
Hartman  died  February  8,  1904,  and  defendant,  on  February 
29,  1904,  became  and  is  now  the  executor  of  his  last  will; 
that  demand  for  the  pa3anent  of  said  claim  has  been  made 
upon  said  executor  and  payment  thereof  has  been  and  still  is 
refused.  The  claim  as  presented  to  the  executor  is  set  forth 
and  is  for  the  principal  sum  of  $1,280  and  $57.60  interest, 
the  principal  sum  being  ''obtained  from  the  sale  of  real 
property  belonging  to  and  conveyed  to  said  J.  J.  Simpson 
(plaintiff)  as  per  conveyance,  a  copy  of  which  is  hereto  at- 
tached." 

As  a  second  cause  of  action  it  is  alleged :  That  on  July  21, 
1894,  plaintiff  and  Hartman  entered  into  an  agreement 
whereby  plaintiff  was  to  furnish  materials  and  perform  the 
work  for  the  improvement  of  the  premises  referred  to  in  the 
first  cause  of  action,  and  that  Hartman  then  and  there  agreed, 
in  consideration  of  plaintiff  having  made  said  improvements, 
to  convey  said  land  to  plaintiff  and  place  the  deed  therefor 
in  escrow  to  be  delivered  to  plaintiff  upon  the  death  of  said 
Hartman;  that  plaintiff  pursuant  to  said  agreement  entered 
into  possession  of  the  land  and  made  said  improvements,  fur- 
nishing the  material  therefor,  all  at  a  cost  of  $1,280;  that  in 
performance  of  said  agreement  on  his  part  said  Hartman,  on 
July  21,  1896,  conveyed  said  land  to  plaintiff  by  grant  deed, 
"and  that  such  deed  was  so  executed  and  delivered  in  escrow 
and  unrecorded  at  the  time  of  the  conveyance  of  said  realty 
to  the  said  Edward  and  Laura  Hart  as  hereinafter  set  forth"; 
that  on  October  2,  1903,  said  Hartman  conveyed  the  said  land 
to  said  Harts  and  received  therefor  the  sum  of  $1,280;  that 
said  deed  was  received  by  the  said  Harts  without  any  ''knowl- 
edge or  notice  of  plaintiff's  said  deed  in  escrow  .  .  .  and 
thereby  said  deed  in  escrow  became  null  and  void  and  value- 
less as  a  conveyance  of  the  aforesaid  property";  that  thereby 
plaintiff  became  damaged  in  the  sum  of  $1,600.  Averments 
follow  as  to  the  death  of  Hartman,  appointment  of  defendant 
as  executor  and  presentation  of  the  claim  hereinbefore  men- 
tioned. The  prayer  is  for  judgment  for  $1,280  and  interest 
from  October  2,  1905.     (Should  be  1903.) 
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The  answer  contains  specific  denials  of  most  of  the  aver- 
ments of  the  complaint  and  for  a  separate  defense  pleads  that 
on  May  23,  1903,  upon  the  petition  of  plaintiff,  he  was  duly 
declared  and  adjudged  a  bankrupt,  and  that  on  June  11, 1903, 
a  trustee  of  his  estate  was  duly  appointed  and  duly  qualified 
as  such  trustee;  ''that  if  said  Simpson,  at  the  time  he  was 
adjudged  a  bankrupt,  as  aforesaid,  had  any  title  to  the  land 
described  in  the  complaint  in  this  action,  the  said  trustee 
.  .  .  became  vested  by  operation  of  law,  with  such  title,  and 
said  Simpson  became  thereby  devested,  and  haB  ever  since  con- 
tinued devested  of  such  title;  and  that  therefore  said  plaintiff 
cannot  have  or  maintain  this  action  against  said  defendant." 

The  cause  was  tried  by  the  court,  a  jury  having  been  waived, 
and  the  court  found :  That  at  the  time  said  land  was  conveyed 
to  said  Edward  and  Laura  Hart  (October  2,  1903),  it  did 
not  belong  to  plaintiff,  and  that  the  $1,280  received  by  Hart- 
man  from  the  Harts  waB  not  held  in  trust  for  plaintiff  by 
Hartman,  during  his  lifetime,  nor  since  his  death  by  the 
executor  of  his  estate  and  no  money  is  due  or  owing  to  plain- 
tiff from  defendant  as  said  executor.  The  court  finds  the 
facts  as  to  the  conveyance  by  Hartman  to  plaintiff  and  the 
deposit  in  escrow  of  the  deed  ''to  hold  said  deed  until  the 
death  of  said  Hartman  and  then  to  deliver  it  to  the  said 
plaintiff."  The  facts  as  to  the  conveyance  to  the  Harts  by 
Hartman  are  found  to  be  as  alleged  in  the  complaint  The 
court  then  finds  the  facts  of  plaintiff^s  bankruptcy  as  alleged 
in  the  answer,  and  "that  therefore  said  plaintiff  cannot  main- 
tain this  action  against  said  defendant."  Defendant  had 
judgment  accordingly  that  plaintiff  take  nothing  by  the  ao- 
tion.    The  appeal  is  from  this  judgment. 

If,  by  reason  of  his  bankruptcy,  plaintiff  cannot  maintain 
the  action,  it  becomes  unnecessary  to  consider  any  other  of  the 
various  questions  that  arose  in  the  course  of  the  trial.  The 
only  claim  made  by  plaintiff  is  based  upon  his  alleged  title 
to  the  land,  and  the  only  claim  presented  to  defendant  for 
payment  was  for  money  received  by  Hartman  for  the  sale  of 
land  alleged  to  belong  to  plaintiff  by  virtue  of  Hartman 's 
deed  to  him  in  1896.  By  section  70  of  the  act  establishing 
a  uniform  system  of  bankruptcy  throughout  the  United  States 
(30  Stats,  at  Large,  565;  U.  S.  Comp.  Stats.  1901,  vol.  3,  p^ 
3451)9  it  is  provided:  "The  trustee  of  the  estate  of  a  bank* 


Digitized  by  VjOOQ IC 


Dec  1907.]  Simpson  v.  Miller.  253 

rupt,  upon  his  appointment  and  qualification,  .  .  .  shall  .  *  . 
be  vested  by  operation  of  law  with  the  title  of  the  bankrupt,  as 
of  the  date  he  was  adjudged  bankrupt  .  .  ,  to  all  property 
which  prior  to  the  filing  of  the  petition  he  could  by  any  means 
have  transferred  or  which  might  have  been  levied  upon  and 
sold  under  judicial  process  against  him."  The  investiture 
of  title  in  the  trustee  takes  place,  without  a  deed  of  convey- 
ance, by  operation  of  law,  as  of  the  date  the  petitioner  was 
adjudicated  to  be  a  bankrupt  (In  re  Engle,  105  Fed  893.) 
A  bankrupt  cannot  maintain  a  suit  in  his  own  name  in  rela- 
tion to  his  property,  not  exempt,  pending  bankruptcy  proceed- 
ings after  the  appointment  of  a  trustee.  (Loveland  on  Bank- 
ruptcy, 3d  ed.,  p.  435,  citing  Pickens  v.  Dent,  106  Fed.  653,  [45 
C.  C.  A.  522] ;  affirmed  mb  nom.  Pickens  v.  Roy,  187  U,  S. 
177,  [23  Sup.  Ct  Rep.  78].) 

The  remaining  question  would  seem  to  be.  Was  the  interest 
of  plaintiff  in  the  land  property  which  could  be  transferred  1 
If  the  Hartman  deed,  as  claimed  by  plaintiff,  was  placed  in 
escrow  beyond  the  grantor's  power  to  recall  it,  and  with  in- 
structions to  hold  it  until  his  death  and  thereupon  to  deliver 
it  to  the  grantee  named  in  the  deed,  the  grantor  to  have  no 
other  or  further  interest  in  the  land  than  to  enjoy  the  use  of 
it  until  his  death,  the  title  vested  immediately  in  the  grantee 
and  the  depositary  became  a  trustee  of  the  grantee.  (Bury 
▼.  Young,  98  Cal.  446,  [35  Am.  St.  Rep.  186,  33  Pac.  338] ; 
Wittenhrock  v.  Cass,  110  Cal.  1,  [42  Pac.  300] ;  Ruiz  v.  Dow, 
113  Cal.  490,  [45  Pac.  867].)  The  effect  of  the  deed  was 
to  vest  the  tiUe  in  the  grantee  and  convert  the  grantor's  estate 
into  a  life  tenancy,  and  make  himself  the  tenant  of  the 
grantee.  It  was  said  in  Cook  v.  Brown,  34  N.  H.  460 :  **  These 
conclusions  result  unavoidably  from  the  certainty  of  the 
event  upon  which  the  second  delivery  is  made  to  depend,  and 
from  the  impossibility  under  the  circumstances  that  the 
grantor  will  ever  be  able  to  recall  or  repossess  himself  of  the 
deed.*' 

Every  species  of  property,  except  a  mere  possibility,  not 
coupled  with  any  interest,  may  be  transferred.  (Civ.  Code, 
sees.  1044,  1045;  Fudickar  v.  East  Riverside  Irr.  Dist.,  109 
CaL  29,  [41  Pac.  1024];  Rice  v.  Whiimore,  74  Cal.  619, 
[5  Am.  St.  Rep.  479,  16  Pac.  501] .)  Plaintiff  had  a  transfer- 
able interest  in  the  property,  assuming  that  he  established 
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his  contention  that  the  deed  from  Hartman  effected  the  pur- 
pose claimed  for  it  Plaintiff  was  adjudged  a  bankrupt  in 
May,  1903,  and  Hartman  sold  the  property  to  the  Harts 
the  following  October.  If,  as  claimed  by  plaintiff,  when  Hart- 
man sold  the  property  to  an  innocent  purchaser,  the  'Meed 
in  escrow  became  void  and  valueless  as  a  conveyance  of  the 
said  property,"  plaintiff's  right  of  action,  whatever  it  was, 
became  property  which  was  transferable  (Civ.  Code,  sec.  954), 
and  hence  title  thereto  passed  to  the  trustee  in  bankruptcy. 

Plaintiff  contends  that  because  he  was  adjudged  a  bankrupt 
on  May  23,  1903,  and  Hartman  sold  the  property  October 
2, 1903,  plaintiff's  right  to  the  proceeds  of  the  sale  is  property 
acquired  after  the  adjudication  and  belonged  to  him.  The 
sufficient  answer  to  this  claim  is  that  the  proceeds  of  this  sale 
came  from  the  land  to  which  plaintiff^s  title,  upon  his  own 
theory,  vested  in  him  long  prior  to  May  23,  1903,  and  was  in 
him  when  he  was  adjudicated  a  bankrupt;  and  when  Hart- 
man sold  the  property  in  October,  1903,  the  title  had  already, 
by  virtue  of  the  decree  of  adjudication  and  by  operation  of 
law,  vested  in  the  trustee. 

It  is  urged  that  the  action  was  properly  commenced  by 
plaintiff  and  should  not  abate  because  of  his  bankruptcy. 
(Citing  Oiselman  v.  Starr,  106  Cal.  651,  657,  [40  Pac.  8].) 
We  do  not  think  that  a  judgment  in  the  case,  if  satisfied  by 
defendant,  **  would  protect  him  from  future  annoyance  or 
loss,"  as  was  stated  in  the  case  cited  to  be  one  of  the  tests 
of  plaintiff's  right  to  maintain  the  action  under  section  367 
of  the  Code  of  Civil  Procedure.  This  section  requires  the  ac- 
tion to  be  prosecuted  by  the  real  party  in  interest.  When  the 
plea  was  interposed  it  could  not  be  known  what  the  judgment 
of  the  court  would  be  on  the  merits.  If  plaintiff  had  re- 
covered judgment  and  it  had  been  satisfied  by  defendant,  it 
would  have  been  no  protection  to  defendant  against  the  claim 
of  the  trustee  in  whom  title  to  the  land,  and  the  claim  arising 
out  of  such  title,  had  already  vested.  Nor  would  the  judg« 
ment  that  plaintiff  take  nothing  by  the  action  estop  the  trustee 
from  bringing  his  action  to  enforce  his  vested  interest  in  the 
property  or  claim. 

In  the  Oiselman  case  the  facts  warranted  the  court  in  hold- 
ing that  both  of  these  tests  were  fully  met,  and  that  by  the 
judgment,  whatever  it  might  be^  the  defendant  would  be  saved 
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*'from  further  harassment  or  vexation  at  the  hands  of  the 
claimants  to  the  same  demand/'  In  Woodsum  v.  Cohf  69 
Cal.  142,  [10  Pac.  331],  the  action  was  upon  a  promissory 
note.  The  plaintiff  had  possession  of  the  note  by  indorse- 
ment The  court  said:  *'To  entitle  a  party  to  maintain  an  ac- 
tion upon  a  promissory  note,  he  must  be  the  legal  owner,  and 
have  the  right  of  possession  of  the  instrument;  and  such 
ownership  must  be  8u£9cient  to  protect  the  defendant  upon 
a  recovery  against  him  from  a  subsequent  action.  It  was 
competent,  therefore,  for  the  defendant  to  show,  if  he  could, 
that  the  plaintiff  paid  no  money  for  the  note,  and  was  not 
the  legal  owner  of  it."  (Citing  Hays  v.  Hathom,  74  N.  Y. 
486;  Towne  v.  Wason,  128  Mass.  517.)  There  is  nothing  in 
Cortelyou  v.  Jones,  132  Cal.  131,  [64  Pac.  119],  in  anywise 
changing  the  rule,  where  the  assignment  passed  the  legal  title 
to  the  assignees,  though  they  held  the  notes  and  mortgage  in 
trust.  Mr.  Bliss  says:  "Under  the  new  system  the  rule  is 
adopted  which  prevails  in  equity,  and  which  requires,  with 
certain  exceptions,  that  actions  be  prosecuted  in  the  name  of 
the  real  party  in  interest."  The  exceptions  relate  to  persona 
suing  in  a  representative  capacity.  In  a  note  to  the  text 
the  author  says:  "This  raises  the  question,  'Who  is  the  real 
party  in  interests  The  *real  party  in  interest'  is  the  party 
who  is  to  be  benefited  or  injured  by  the  judgment  in  the  case. 
It  will  be  observed  that  the  rule  provides  the  action  must 
be  prosecuted  in  the  name  of  the  real  party  in  interest,  and 
of  course  if  the  defense  can  show  that  the  plaintiff  or  plain- 
tiffs are  not  the  real  parties  in  interest  the  action  must  fail" 
(Citing  numerous  cases;  Bliss  on  Code  Pleading,  sec.  45.) 
Speaking  of  the  statutory  provision,  already  noted,  Mr. 
Pomeroy  says:  "The  defense  that  the  plaintiff  is  not  such 
real  party  in  interest  is,  in  general,  a  bar  to  the  suit.  This,'^ 
he  says,  "is  certainly  so  when  the  plaintiff  is  the  assignee 
of  anything  in  action  not  negotiable,  and  the  issue  raised 
by  an  answer  setting  up  such  defense  would  be  simply  whether 
the  plaintiff  was,  upon  the  proof,  the  real  party  in  interest." 
(Pomeroy's  Code  Remedies,  3A  ed.,  sec.  66,  p.  91.)  The 
Giselman  case,  106  CaL  651,  [40  Pac.  8],  Philbrook  ▼. 
Superior  Court,  111  CaL  31,  [43  Pac.  402],  and  Iowa  and  Cal. 
Land  Co.  v.  Hoag,  132  Cal.  627,  [64  Pac.  1073],  are  cases 
where  the  court  was  able  to  say  that  the  judgment  against  the 
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nominal  party  plaintiff  would  protect  the  defendant  from  an 
action  upon  the  same  demand  by  another,  as  well  as  also  to 
give  to  the  defendant  the  opportunity  to  assert  all  defenses 
and  counterclaims  available  to  hiuL 

Plaintiif  claims  error  in  allowing  defendant  to  plead  plain- 
tiff's  bankruptcy  by  way  of  amendment  to  the  answer.  This 
amendment  was  offered  after  both  parties  had  rested  but 
before  the  cause  was  submitted.  There  had  been  some  evi- 
dence admitted  relating  to  the  bankruptcy  to  show  that  plain- 
tiff had  not  included  the  property  in  question  or  any  interest 
in  it  in  his  schedule,  but  the  adjudication  had  not  been 
pleaded  in  bar  of  the  action.  The  amendment  was  to  ac- 
complish this  object,  and,  we  think,  it  was  within  the  discre- 
tion of  the  court  to  allow  it. 

It  appears  from  the  bill  of  exceptions  "that  after  the  trial 
of  the  above-entitled  case  and  before  entry  of  judgment  there- 
in the  plaintiff  duly  made,  served  and  filed"  a  notice  of  mo- 
tion to  amend  his  complaint.  The  proposed  amendment  in- 
troduced the  following  new  issue:  that  in  consideration  of  the 
improvements  made  by  plaintiff  upon  the  said  land,  **the  said 
Hartman  then  and  there  agreed  to  devise  and  bequeath  the 
above-described  realty  to  plaintiff,  and  fix  it  so  that  the  plain- 
tiff should  have  the  same  upon  the  death  of  the  said  William 
Hartman."  This  amendment  was  utterly  inconsistent  with 
the  cause  of  action  counted  upon  and  with  the  claim  pre- 
sented against  the  estate.  It  was  not  error  to  refuse  the 
amendment. 

The  judgment  is  afBrmed. 

Hart,  J.y  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eonrt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
tha  supreme  court  on  February  24,  190S. 
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[Qt.  No.  396.    Third  Appellata  District.— December  30,  1907.] 

STOCKTON  LUMBER  COMPANY,  Appellant,  v.  WILL- 
LAM  C.  SCHULER  et  al..  Respondents. 

FCHUEGLOSUBB   OV   MBOHANIGB'   LIKNS — LiSN    UPON    FUND   DePOSITBD   IM 

CouBT— Equity  Cass— Jurisdiction  of  Supbkicb  Goubt— Tbansteb. 
An  action  for  the  foreclosure  of  mechanics '  liens  is  a  case  in  eqnitj, 
although  the  liens,  bj  order  of  the  court,  are  to  be  paid  out  of  a 
fund  deposited  in  court  bj  the  owner  of  the  property;  and  such 
ease  appealed  to  this  court  must  be  transferred  to  the  supreme  court, 
which  has  original  Jurisdiction  thereof,  under  section  4  of  article 
YI  of  the  eonstitutioii. 

TRANSFER  to  Supreme  Court  of  cause  appealed  from  the 
Superior  Court  of  San  Joaquin  County.  Frank  EL  Smith, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Budd  &  Thompson,  for  Appellant 

Nieol  &  Orr,  for  William  C.  Schuler,  Respondent 

R.  C.  Minor,  for  Stockton  Planing  Mill,  Resi>ondent 

HART,  J. — This  is  a  suit  to  foreclose  certain  liens  of  ma- 
terialmen and  for  a  decree  of  court  that  the  property  upon 
which  the  liens  were  filed  be  sold  and  said  liens  be  satisfied 
out  of  the  proceeds  of  said  sale.  There  are  several  distinct 
actions  and  the  court  below,  in  accordance  with  section  1195 
of  the  Code  of  Civil  Procedure,  made  an  order  consolidating 
them.    The  appeal  is  direct  to  this  court. 

We  are  of  the  opinion  that  the  suit  is  one  in  equity,  and 
should,  therefore,  under  section  4  of  article  VI  of  the  constitu- 
tion, have  been  appealed  directly  to  the  supreme  court. 

The  complaints  allege  that,  for  reasons  therein  specified, 
the  contract  between  the  owner  of  the  property  and  the  con- 
tractor is  void,  and  also  aver  that  the  plaintiffs  duly  filed  and 
caused  to  be  recorded  liens  upon  the  building  for  their  re- 
spective claims.  The  twenty-five  per  cent  of  the  amount  of 
T  CaL  App.— XT 
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the  contract  price  was  reserved  by  the  owner  of  the  property 
until  after  thirty-five  days  after  the  completion  and  accept- 
ance of  the  building,  and,  upon  the  filing  of  the  complaints 
herein,  he  deposited  said  sum  in  court  to  be  distributed  to  the 
lienholders  according  as  the  court  might  so  adjudge. 

The  court  found  that  the  contract  between  the  owner  and 
contractor  was  valid,  and  rendered  and  caused  to  be  entered 
a  judgment  that  the  lien  claimants  were  entitled  to  a  lien 
upon  the  fund  deposited  in  court,  but  not  upon  the  property, 
and  ordered  the  money  so  deposited  to  be  distributed  accord- 
ingly. 

Appellant  was  probably  in  doubt  as  to  whether  the  proceed- 
ing was  an  action  at  law  or  a  suit  in  equity,  hence  appealed 
directly  to  this  court  But,  as  already  suggested,  we  have 
no  doubt  that  the  proceeding  is  one  calling  for  equitable  relief, 
and  that  it  is  our  duty  to  transfer  the  case  to  the  supreme 
court 

It  is  so  ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Qy.  No.  450.    Second  AppeHata  District. — ^December  81, 1907.] 

CHRISTIAN    BERTELSEN,    Appellant,  v.  LENA    BER- 
TELSEN,  Respondent 

AonoN  TO  Establish  Trust  in  Reai/tt— Outs  of  Monkt— Psopertt 
OF  Defendant — Support  of  Finding. — In  an  action  to  establish  a 
trust  in  real  propertj  aUeged  to  be  purchased  with  plaintiff's  money, 
it  is  held  that  there  is  ample  evidence  to  support  the  finding  that 
the  sums  of  monej  paid  to  defendant  bj  the  plaintiff  were  in  the 
nature  of  a  gift,  and  that  the  proceeds  of  the  monej  InTcsted  in  real 
propertj  in  defendant's  name  became  the  defendant's  property. 

Tiw— EviDKNCE  —  Plaintiff's  Intentions  —  Habiclbss  Ebbobt— Mebb- 
tbioious  Bslations  of  Pabtiss— Beusf  to  Plaintiff  not  Psbmis- 
SIBLB.— The  court  erred  in  refusing  to  permit  the  plaintiif  to  tes- 
tify as  to  his  intentions  when  he  gave  the  money  to  the  defendant^ 
and  in  permitting  her  to  retain  title  to  the  real  property,  but  suck 
•rror  is  harmless   where  it  appears  that  when  the  money  was  gives 
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and  the  title  taken  in  defendant's  name  without  objection,  the  par- 
ties were  living  in  meretricious  relations,  and  the  payments  were  in 
eonsideration  of  a  continued  course  of  prostitution.  In  such  case, 
the  trial  court  was  precluded  from  granting  relief  to  the  plaintiff, 
and  its  dutj  was  to  leave  the  parties  where  it  found  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  granting  a  new  trial. 
Charles  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

P.  S.  McNutt,  for  Appellant 

The  trust  is  a  resulting  one,  arising  from  the  furnishing 
of  the  consideration  by  the  plaintiff.  (Civ.  Code,  sec.  853; 
2  Story's  Equity  Jurisprudence,  sec.  1201;  Hidden  v.  Jordan, 
21  Cal.  99;  Bayles  v.  Baxter,  22  Cal.  575;  Millard  v.  Hatha- 
way,  27  Cal.  119;  Thomas  v.  Jameson,  77  Cal.  91,  19  Pac. 
177;  Somer  v.  Overhulser,  67  Cal.  237,  7  Pac.  645;  Beach  on 
Trusts  and  Trustees,  sees.  150,  151,  152 ;  Flint  on  Trusts  and 
Trustees,  sees.  68,  177 ;  Lufkin  v.  Jakeman,  188  Mass.  528,  74 
N.  E.  933.)  The  court  erred  in  refusing  to  allow  plaintiff  to 
testify  as  to  his  intentions  as  to  the  matter.  (Pritchard  v. 
Hirt,  39  Hun  (N.  T.),  378;  Barnhart  v.  Fulkerth,  93  Cal. 
407,  29  Pac.  50;  Ward  v.  Ward,  59  Conn.  188,  22  Atl.  149.) 

Davis,  Bush  &  Willis,  and  Byron  C.  Hanna,  for  Respondent. 

The  finding  against  a  trust  cannot  be  set  aside  where  the 
evidence  is  conflicting  according  to  the  well-settled  rule. 
{Myers  v.  Great  Western  Ins.  Co.,  104  Cal.  381,  38  Pac.  82; 
Estate  of  Sylvester,  105  Cal.  189,  38  Pac.  648;  Soberanes  v. 
Soberanes,  106  Cal.  1,  39  Pac.  39,  527;  Miller  v.  Kehoe,  107 
Cal.  340,  40  Pac.  485;  Simons  v.  Webster,  108  Cal.  16,  40  Pac. 
1056.)  A  contract  tainted  with  the  vice  of  illegality  or  im- 
morality cannot  form  the  basis  of  judicial  relief,  either  at  law 
or  in  equity.  {Santa  Clara  Valley  etc.  Co.  v.  Hayes,  76  Cal. 
390,  9  Am.  St  Hep.  211, 18  Pac.  391;  Valentine  v.  Stewart,  15 
CaL  887;  Arger  v.  Duncan,  50  Cal.  327;  Kreamer  v.  Earl, 
91  CaL  118,  27  Pac.  735;  Morrill  v.  Nightingale,  93  Cal.  458, 
27  Am.  St.  Eep.  207,  28  Pac.  1068 ;  Buck  v.  City  of  Eureka, 
109  CaL  522,  42  Pac.  243;  Chateau  v.  Singla,  114  Cal.  94,  55 
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Am.  St.  Rep.  63,  45  Pac.  1015;  De  Leonis  v.  Walsh,  140  CaL 
182,  73  Pac.  813;  Ballerina  y.  Ballerina,  147  CaL  545,  82  Pae. 
199 ;  Wright  v.  Bindskopf,  43  Wis.  348.) 

ALLEN,  P.  J. — Action  to  have  a  trust  declared  in  certain 
real  property.  Findings  and  judgment  for  defendant  Ap- 
peal from  the  judgment  and  an  order  denying  a  new  triaL 

The  record  in  this  case  illustrates  the  truth  of  an  old  adage. 
It  appears  that  the  defendant  was  a  San  Francisco  manicure, 
and  plaintiff  a  mature  man  of  means  living  at  Los  Angeles. 
They  met  in  San  Francisco  and  the  first  night  of  their  meet- 
ing resulted  in  illicit  cohabitation.  Plaintiff  was  so  impressed 
with  defendant's  charms  that  he  at  once  insisted  upon  her 
removal  to  Los  Angeles.  She,  as  subsequent  events  disclose, 
was  principally  charmed  with  his  financial  standing.  The 
parties  resumed  their  illicit  relations  in  Los  Angeles  and  con- 
tinued so  to  do  for  more  than  a  year,  during  which  time 
plaintiff  gave  defendant  at  first  $700,  with  which  to  buy  a 
rooming-house.  This  money  was  so  expended,  and  shortly 
thereafter  defendant,  having  title  and  possession  of  the  room- 
ing-house, exchanged  the  same  for  Los  Angeles  real  estate, 
taking  the  title  thereto  in  her  own  name.  This  she  did  with- 
out any  protest  upon  the  part  of  plaintiff,  who  had  knowledge 
of  the  transaction.  Afterward  plaintiff  gave  her  an  addi- 
tional $860,  with  which  to  buy  another  rooming-house.  This 
defendant  purchased  in  her  own  name,  and  in  like  manner 
traded  the  same  for  more  real  estate,  taking  the  title  thereto 
in  herself.  Plaintiff  seems  to  have  acquiesced  in  all  these 
trades,  and  at  all  times  to  have  had  knowledge  of  the  condition 
of  the  title.  Afterward,  in  1901,  the  parties  concluded  to 
marry,  which  they  did,  and  after  living  together  as  man  and 
wife  for  three  years  separated.  Plaintiff  never  made  claim 
to  the  property  until  after  the  separation,  yet  now  seeks  the 
aid  of  a  court  of  equity  to  have  the  real  estate  standing  in  the 
name  of  defendant  charged  with  a  trust  in  his  favor. 

We  think  the  court  properly  refused  the  relief.  We  would 
not  be  inclined,  even  if  the  findings  that  the  sums  of  money 
paid  defendant  were  in  the  nature  of  a  gift  were  not  entirely 
supported  by  the  evidence,  to  disturb  the  judgment  The 
whole  transaction  seems  to  have  for  its  basis  payments  in  con- 
sideration of  a  continued  course  of  prostitution.    But^  aside 
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from  this,  there  is  ample  evidence  to  support  the  finding  that 
the  sums  paid  defendant  by  plaintiff  were  in  the  nature  of  a 
gift,  from  which  it  follows  that  the  proceeds  of  such  money 
beeama  the  defendant's  property. 

It  is  insisted,  however,  that  the  court  erred  in  its  refusal 
to  permit  the  plaintiff  to  testify  as  to  his  intentions  when  he 
gave  her  the  money,  and  his  intentions  in  permitting  her  to 
retain  title  to  the  real  property.  It  is  true  that  in  this  the 
court  erred.  "Under  our  system,  where  all  persons  (practi- 
cally) may  testify,  a  witness  may  be  examined  as  to  the  in- 
tent with  which  he  did  a  certain  act,  where  that  intent  is  a 
material  thing  in  the  action."  {Bamhari  v.  Fulkerth,  93 
Cal.  499,  [29  Pac.  50] ;  Kyle  v.  Craig,  125  Cal.  114,  [57  Pac. 
791].)  But  we  think  the  error  was  harmless;  for  if  the  court 
had  received  such  evidence  and  given  it  due  weight,  the  effect 
could  not  have  been  to  change  the  judgment.  The  facts  and 
circumstances  under  which  the  payments  were  made  preclude 
either  party  from  being  relieved  in  connection  therewith. 
The  duty  of  the  court  was,  as  by  it  determined^  to  leave  the 
parties  where  it  found  them. 

Judgment  and  order  affirmed. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  24,  1908. 


[CSt.  No.  454.    Second  Appellate  Distriet.— December  81,  1907.] 

R.  B.  IBBETSON,  and  MAUDE  R.  IBBETSON,  Respond- 
ents,  V.  W.  R.  PEAIRSON,  Appellant 

liKASX  FOB     TSRM   OF   YeABS— AcHON    FOB   BXNT— BiQHT   OF  LbSSBI  TO 

OaoFs — TiBMS  OF  LxASE— Appointment  of  Bechvib — ^Wamt  of 
Jurisdiction. — ^Where  the  only  cause  of  ECtion  stated  in  a  com- 
plaint bj  a  lessor  against  a  lessee  for  a  term  of  years  Is  for  cash 
rent  due,  and  it  is  not  alleged  that  anj  lien  or  interest  in  the  crops 
is  reserved  to  the  lessor,  or  that  anj  right  of  re-entrj  or  forfeiture 
is  provided  in  the  lease  for  conditions  broken,  the  whole  crop  be- 
longs to  the  lessee,  and  mars  allegations  that  defendant  did  not» 
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as  agreed,  irrigate  and  cultivate  the  whole  land,  that  he  broke  a 
stipulation  not  to  sell  anj  part  of  hia  crops  without  written  con- 
sent of  the  lessor,  that  the  growing  crops  require  attention,  and  that 
defendant  is  insolvent,  do  not  confer  jurisdiction  upon  the  eourt  to 
make  an  ex  parte  order  appointing  a  receiver  to  care  for,  harvest 
and  sell  the  crops,  and  such  order  must  be  reversed  upon  appeal. 

APPEAL  from  an  order  of  the  Superior  Court  of  Orange 
County,  appointing  a  receiver.    Z.  B.  West,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Varid  &  Hannon,  for  Appellant 

J.  W.  MacDonald,  and  Victor  Montgomery^  for  Respond* 
ents. 

ALLEN,  P.  J. — ^Appeal  by  defendant  from  an  order  ap- 
pointing a  receiver. 

The  complaint  alleges  that  on  December  6,  1906,  plaintiffs 
leased  to  defendant  certain  premises  described  for  the  period 
of  five  years  from  November  1,  1906,  for  a  rental  of  $9,000, 
payable  $450  May  1,  1907,  $900  August  1,  1907,  and  the  re- 
mainder  in  quarterly  installments  of  $450  each.  That  by  the 
terms  of  the  lease  defendant  was  to  plant  the  whole  of  said 
premises  in  certain  annual  crops  and  to  irrigate  and  cultivate 
the  same;  that  if  he  should  fail  to  so  plant  or  irrigate  such 
crops  plaintiffs  were  entitled  to  give  him  five  days'  notice  so  to 
do.  It  was  further  provided  that  no  part  of  the  crops  should 
be  sold  without  plaintiffs'  written  consent  It  is  further 
averred  that  defendant  made  default  in  planting  and  irrigat- 
ing certain  portions  of  the  premises,  and  in  the  pa3nnent  of  the 
first  installment  of  rent;  and,  in  addition,  sold  about  $800 
worth  of  growing  crops  without  plaintiffs'  consent.  That 
plaintiffs  have  given  the  five  days'  notice  specified  because 
of  the  failure  to  plant  and  irrigate.  That  the  growing  crops 
now  on  a  part  of  said  premises  require  attention ;  that  irriga* 
tion  and  cultivation  is  necessary ;  that  defendant  is  insolvent, 
having  no  property  other  than  the  growing  crops  subject  to 
execution ;  and  the  prayer  is  for  judgment  for  the  $450  rent, 
for  damages  for  waste,  for  restitution,  and  for  the  appoint- 
ment of  a  receiver. 
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The  lower  court  made  an  ex  parte  order  appointing  a  re- 
ceiver to  care  for,  harvest  and  sell  the  crops,  and  to  hold  the 
proceeds  until  the  further  order  of  the  court.  From  this 
order  defendant  appeals  under  subdivision  3,  section  939,  Code 
of  Civil  Procedure. 

The  only  cause  of  action  stated  in  the  complaint  is  one  to 
recover  the  sum  of  $450  rent  due.  It  is  properly  conceded 
by  respondents  that  the  action  is  not  in  ejectment.  This 
is  evident  when  we  consider  that  the  allegations  necessary 
in  such  an  action  are  wanting.  No  lien  is  reserved  in  the  lease 
upon  the  crops,  and  the  landlord  has  no  lien  for  rent  reserved. 
(Hitchcock  V.  Hassett,  71  Cal.  333,  [12  Pac.  228].)  No  in- 
terest or  property  in  the  crop  was  reserved  by  the  lease,  but 
the  rental  was  expressly  stipulated  to  be  in  cash,  and  it  fol- 
lows that  the  products  of  the  soil  became  the  property  of  the 
lessee.  The  mere  stipulation  that  the  lessee  will  not  sell  prop- 
erty which  belongs  to  him  without  the  consent  of  the  landlord 
gives  the  latter  no  lien  thereon.  No  right  of  re-entry  is  re- 
served. No  conditions  are  provided  for  forfeiture.  The  rent 
being  in  cash  and  plaintiffs  having  no  lien  or  present  interest 
in  the  crops,  no  injury  could  result  to  plaintiffs  from  the  fail- 
ure of  the  tenant  to  care  for  his  own. 

The  court  was  without  jurisdiction,  under  the  allegations 
of  the  complaint,  to  appoint  a  receiver,  and  the  order  is  re- 
versed. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 
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[Ctf,  No.  443.    Second  AppeHate  Distriet. — Janoarf  t,  1908.] 

SAN  DIEGO  REALTY  COMPANY,  Appellant,  v.  JOHN  H. 
McGINN  et  al.,  Defendants;  LOU  J.  HEISLER,  Be- 
spondent 

FOBBGLOSUBB  OF  MOBTOAQB — SkBTICB  UPON  GE4NTEB  OV  MOBTOAOOl  ST 

Publication — Settzko  Asidb  Default — ^Plba  or  Statute  or  Liia- 
TATiONS. — In  an  acdon  to  foreclose  a  mortg;age,  where  the  grantee 
of  the  mortgagor,  whose  deed  was  recorded  before  the  commenoe- 
ment  of  the  action,  was  made  a  necessary  party  defendant,  but  was 
served  with  summons  onlj  by  publication  as  an  alleged  nonresident, 
and  her  application  to  set  aside  the  judgment  bj  default,  in  order 
to  plead  the  statute  of  limitations  as  a  defense  to  the  action,  was 
timeljr,  under  section  478  of  the  Code  of  Civil  Procedure,  the  court 
properly  allowed  her  application,  upon  an  affidavit  that  she  was  at 
all  times  a  resident  of  the  state,  and  had  at  no  time  been  absent 
therefrom  more  than  three  months,  and  the  presentation  of  a  verified 
answer  at  the  hearing  setting  up  such  defense. 
Id. — ^ArriDAViT  or  Mxbits — ^Vebifieo  Answeb — ^Pbbsentation  at  Hbabp 
INO. — A  verified  answer  setting  up  a  sufficient  defense  is  a  sufficient 
affidavit  of  merits,  and  where  there  is  no  rule  of  court  to  the  con- 
trary, such  answer  may  be  presented  at  the  hearing  of  the  applie»> 
Hon  to  set  aside  the  default. 

APPEAL  from  an  order  of  the  Superior  Court  of  San  Diego 
County,  setting  aside  a  judgment  by  default  N.  H.  Conklin, 
Judgei 

The  facts  are  stated  in  the  opinion  of  the  court 

Collier,  Smith  &  Hoff,  for  Appellant 

The  statute  of  limitations  is  not  an  answer  to  the  merits. 
{People  V.  Rains,  23  Cal.  127;  Carr  ▼.  Dawes,  46  Mo.  App. 
351;  Marx  ▼.  Hilsendegen,  46  Mich.  338,  9  N.  W.  439;  Stat^ 
▼.  Jennings,  10  Ark.  428;  Thompson  v.  AppUck,  2  Cranch 
C.  C.  46 ,  Fed.  Cas.  No.  13,939 ;  Reed  v.  Clark,  3  McLean,  480, 
Fed.  Cas.  No.  11,643.) 

Mills  &  Hizer,  for  Respondent 

A  grantee  of  the  mortgagor  has  the  right  to  plead  the 
statute  of  limitations.  {McCarthy  v.  White,  21  Cal.  495, 
82  Am.  Dec.  754;  Barter  y.  Babel,  36  CaL  11;  Wood  v.  Good- 
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fellow,  43  CaL  185;  Cal.  Bank  ▼.  Brooks,  126  Cal.  19,  59 
Pac.  302;  Brandenstein  v.  Johnson,  140  Cal.  31,  73  Pac.  744; 
Frates  v.  Sears,  144  Cal.  249,  77  Pac.  905;  Ward  v.  DeOca, 
120  Cal.  102,  52  Pac.  13.)  Under  the  statute  applicable 
here,  it  is  sufBcient  that  a  legal  defense  be  shown  by  the 
grantee  of  the  mortgagor^  who  was  not  personally  liable  as 
such. 

ALLEN,  P.  J. — Appeal  from  order  setting  aside  the  de- 
fault of  respondent  Heisler  and  permitting  the  filing  of  an 
answer  to  the  merits  of  the  action,  from  which  order  plain^i 
tiff  appeals. 

The  action  was  brought  to  foreclose  a  mortgage  executed  by 
defendant  McGinn  on  June  27, 1894,  to  secure  certain  promis- 
lory  notes  and  interest  coupons  attached.  The  complaint, 
which  was  filed  July  5,  1905,  averred  that  all  of  the  defend- 
ants other  than  the  mortgagor,  including  respondent,  claimed 
some  interest  in  the  premises  as  purchaser,  etc.,  but  that  the 
same  were  subordinate  to  the  said  mortgage.  Further,  that 
ill  of  said  defendants  are  nonresidents  and  none  of  them  have 
been  within  the  state  of  California  since  the  execution  and 
recordation  of  such  mortgage.  An  affidavit  to  obtain  an  or- 
der for  publication  of  sunamons  was  filed,  in  which  it  was 
averred  that  respondent  was  a  resident  of  Cook  county, 
niinois,  and  that  her  postoffice  address  is  Chicago,  in  said 
county.  An  order  for  publication  was  made  and  the  sunmions 
duly  published.  An  affidavit  showing  that  a  copy  of  the  com- 
plaint and  summons  was  mailed  to  the  respondent  at  Chicago, 
Illinois,  was  also  filed.  Thereupon,  on  November  9,  1905,  the 
clerk  entered  the  default  of  defendants,  and  on  the  same  day 
a  decree  of  foreclosure  was  entered.  Thereafter,  on  August 
9,  1906,  respondent  served  upon  plaintiff  a  notice  that,  upon 
an  affidavit,  a  copy  of  which  was  served  therewith,  she  would 
move  the  court  on  a  day  named  to  set  aside  such  judgment  and 
all  subsequent  proceedings,  and  for  leave  to  answer  upon  the 
merits,  and  that  said  motion  would  be  heard  upon  an  affidavit, 
the  files  of  the  case,  and  a  verified  answer  of  defendant,  to  ba 
exhibited  on  the  hearing  of  said  motion.  Respondent  at  tha 
hearing  of  said  motion,  in  support  thereof,  offered  an  affidavit, 
attached  to  notice,  which  showed  that  she  was  at  the  dat^ 
thereof,  and  had  been  at  all  times  since  January,  1894,  a  resi- 
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dent  of  California,  and  that  she  had  not  during  said  time 
been  absent  from  the  state  more  than  three  months.  The  veri- 
fied answer  produced  upon  the  hearing  alleged  her  residence 
as  in  the  afTidayit  stated,  and,  further,  that  the  mortgagor  con- 
veyed to  her  the  premises  described,  in  December,  1894,  and 
such  deed  was  duly  entered  of  record  in  San  Diego  county  in 
February,  1895;  that  she  had  continuously  since  that  date 
been  in  possession  of  the  said  premises  and  now  owned  and 
was  in  possession  of  the  same.  She  further  averred  that  plain, 
tiff'g  action  was,  at  its  commencement,  barred  by  sections  337, 
339  and  343  of  the  Code  of  Civil  Procedure. 

The  court  upon  the  hearing  of  said  motion  granted  the  same 
upon  condition  of  the  payment  of  $20  as  her  costs  therein, 
which  sum  was  paid  by  respondent,  and  such  answer  filed. 

The  deed  under  which  respondent  claimed  title  being  re- 
corded before  maturity  of  the  note  determines  her  right  to  be 
a  party,  and  her  right  to  plead  the  statute  in  defense.  {FU- 
ipini  V.  Trobock,  134  Cal.  446,  [66  Pac.  587].)  The  answer 
containing  matter  constituting  a  defense  was,  of  itself,  an  affi- 
davit of  merits.  {Merchants'  etc.  Co.  ▼.  Los  Angeles  etc.  Co., 
128  Cal.  622,  [61  Pac.  277].)  ^'Statutes  of  limitation  have 
become  rules  of  property,  .  .  .  and  are  favored  in  law.*' 
{Nichols  V.  Randall,  136  Cal.  432,  [89  Am.  St.  Rep.  153,  69 
Pac.  26] .)  It  being  made  to  appear  to  the  court  that  a  neces- 
sary party,  and  one  without  whose  presence  a  decree  of  fore- 
closure could  not  be  entered,  had  not  been  personally  served 
with  process,  and  that  her  application  to  be  heard  in  her  de- 
fense was  timely,  and  that  she  had  such  a  defense  as  would 
bar  recovery  if  filed  within  time  allowed  after  due  service,  the 
court  very  properly,  under  the  authority  of  section  473  of  the 
Code  of  Civil  Procedure,  made  the  order  of  which  complaint 
is  made.  It  is  insisted,  however,  by  appellant  that  a  rule  of 
court  was  violated  at  the  hearing.  This  is  not  made  to  appear. 
The  record  discloses  that  on  August  9th  notice  of  the  motion, 
to  which  was  attached  the  affidavit  of  respondent  to  be  used  on 
the  hearing,  was  served  upon  plaintiff.  The  rule  of  court 
invoked  does  not  require  service  before  presentation  of  the 
pleadings  which  are  to  be  used  on  the  hearing,  even  should 
such  pleadings  serve  as  an  affidavit  of  merits. 

We  find  no  error  in  the  record,  and  the  order  is  affirmed. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 
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[GSt.  No.  416.    Third  Appellate  District.— January  2,  1908.] 

JOHN  T.  GRANT,  Respondent,  v.  SUNSET  TELEPHONE 
AND  TELEGRAPH  COMPANY,  Appellant 

NiOLioENCB — Maintenance  or  Out  Wire  on  Boadway — ^Review  upom 
Defendant's  Appeal — Inferences  Favorable  to  Plaintiff.^- 
Upon  appeal  bj  the  defendant,  in  determining  the  question  of  its 
negligence  in  maintaining  a  guj  wire  on  a  roadway,  to  plaintiff's 
injury,  this  court  must  consider  the  case  on  the  inferences  most 
fayorable  to  the  plaintiff's  contention  for  which  there  is  any  sub- 
stantial support  in  the  evidence. 

Ia. — ^WlRB    ON    BOADWAT    LEADING    TO    DEPOT— ImPLDBD    INVITATION    OF 

Plaintiff. — Where  there  is  evidence  showing  that  the  guy  wir« 
was  placed  in  a  clearly  defined  and  regularly  traveled  roadway  lead- 
ing to  a  railroad  depot,  and  that  plaintiff  was  using  the  same  to 
go  to  the  depot  with  his  wagon  to  meet  his  wife  in  the  evening  when 
injured  thereby,  the  reasonable  inference  ia  that  he  was  there,  not 
as  a  licensee,  but  on  the  implied  invitation  of  the  railroad  company. 

Id. — ^EviDENCS  OF  Defendant's  Negligbncs. — In  the  light  of  the  evi- 
dence most  favorable  to  the  plaintiff,  it  must  be  held  that,  under 
the  circumstances,  the  defendant  was  negligent  in  placing  and  main- 
taining the  guy  wire  within  the  line  of  travel  without  anything  to  at- 
tract the  attention  or  observation  of  one  approaching  thereon  in  the 
dark,  and  when  such  an  accident  as  in  the  case  at  bar  was  likely  to 
oecor. 

Id.— Duty  or  Defendant. — It  is  no  answer  to  the  liability  of  the  de- 
fendant for  his  negligence  that  he  owed  no  duty  to  the  plaintiff. 
He  is  bound  so  to  use  his  property  as  not  to  injure  another,  and 
must  practice  ordinary  care  in  the  use,  and  not  be  reckless  or  in- 
different to  human  life  or  safety. 

Id. — Long  Maintenance  of  Wire  without  Injury  Immaterial. — ^The 
long  maintenance  of  the  wire  without  previous  injury  is  of  no  im- 
portance, BO  far  as  plaintiff  is  concerned,  where  he  had  no  knowledge 
of  its  existence,  and  where  giving  full  credence,  as  we  must,  to  his 
testimony,  the  case  is  the  same  as  though  the  accident  had  occurred 
the  day  after  the  wire  was  located. 

b.— Contributory  Negligence— Suppoafr  of  Finding.— Feld,  that  the 
eourt  was  justified  in  finding  that  there  was  no  contributory  negli- 
gence of  the  plaintiff;  that  he  acted  as  any  ordinarily  prudent  man 
would  be  expected  to,  under  the  circumstances,  seeing  what  he 
saw,  and  knowing  what  he  knew,  and  that  it  would  be  unrea- 
sonable to  expect  him  to  make  diligent  investigation  to  ascertain 
whether  there  was  any  invisible  obstruction  which  he  had  no  rea- 
son to  believe  existed. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Tolo 
County,  and  from  an  order  denying  a  new  trial.  J.  F.  Elli- 
son, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Pillsbury,  Madison  &  Sutro,  and  Arthur  C.  Huston,  for  Ap- 
pellant. 

Defendant  owed  plaintiff  no  duty,  as  he  was  a  mere  licensee. 
{Sweeney  v.  Old  Colony  dk  Newport  E,  R.  Co.,  10  Allen,  372, 
87  Am.  Dec.  644;  SchnUcU  t.  Bauer,  80  Cal.  568,  22  Pao.  256; 
Kennedy  v.  Chase,  119  Cal.  641,  63  Am.  St.  Rep.  153,  52  Pac 
83;  Orundel  r.  Union  Iron  Works,  141  Cal.  564,  75  Pac.  184; 
Means  v.  Southern  Cal.  Ry.  Co.,  144  Cal.  473,  77  Pac.  1001; 
Parker  ▼.  Portland  Publishing  Co,,  69  Me.  173,  31  Am.  Rep. 
262;  RyoTi  ▼.  Towar,  128  Mich.  463,  92  Am.  St.  Rep.  483,  87 
N.  W.  644;  Morgan  ▼.  Penn.  R.  R.  Co.,  19  Blatchf.  239,  7 
Fed.  78;  Evansville  A  T.  E.  R.  R.  Co.  t.  Griffin,  100  Ind. 
221,  50  Am.  Rep.  783 ;  Gordon  t.  Cummings,  152  Ma8s.  513, 
23  Am.  St.  Rep.  846,  25  N.  E.  978,  9  L.  R.  A.  640;  Hector  v. 
Boston  Electric  Light  Co.,  161  Mass.  558,  37  N.  E.  773,  25 
L.  R.  A.  254;  McAlpin  r.  Powell,  70  N.  Y.  126,  26  Am.  Rep. 
655;  Woolwine's  Admr.  ▼.  Chesapeake  &  0.  R.  R.  Co.,  36  W. 
Va.  329,  32  Am.  St.  Rep.  859,  15  S.  E.  81,  16  L.  R.  A.  273; 
Weldon  v.  Philadelphia  W.  d  B.  R.  R.  Co.,  2  Penne.  (Del.) 
1,  43  Atl.  156,  160;  1  Thompson  on  Negligence,  sec.  1050.) 
The  plaintiff  was  guilty  of  contributory  negligence  and  can- 
not recover.  {Perry  v.  City  of  Cedar  Falls,  87  Iowa,  315,  64 
N.  W.  225;  Smith  v.  City  of  Jackson,  106  Mich.  136,  63  N.  W. 
982;  McOraw  t.  Friend  etc.  Lumber  Co.,  120  Cal.  574,  52 
Pac.  1004;  6  Thompson  on  Negligence,  sec.  7851;  Church  t. 
Village  of  Howard  City,  111  Mich.  298,  66  Am.  St.  Rep.  396, 
69  N.  W.  651;  Arey  ▼.  City  of  Newton,  148  Mass.  598, 12  Am. 
St.  Rep.  604,  20  N.  E.  327;  Skeggerud  v.  Minneapolis  Ry.  Co., 
38  Minn.  56,  35  N.  W.  572.) 

E.  A.  Bridgford,  and  Hudson  Grant,  for  Respondent 

Appellant's  cases  are  not  in  point  upon  the  facts  appearing 
in  the  record.  The  defendant  owed  the  duty  not  to  place 
dangerous  obstructions  in  the  roadway.  {Carskaddon  t.  MiUs, 
6  Ind.  App.  22,  31  N.  E.  559;  Morrow  t.  Sweeney,  10  Ind. 
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App.  626,  31  N.  E.  187 ;  Izlar  v.  Manchester,  57  S.  C.  332,  35 
S.  B.  583;  Vm  Praag  v.  Gale,  107  Cal.  438,  40  Pac.  555; 
Haack  ▼.  Brooklyn  etc.  Co.,  87  N.  Y.  Supp.  816,  93  App.  Div. 
491 ;  Phillips  v.  Library  Co.,  55  N.  J.  L.  307, 27  Atl.  479 ;  Camp^ 
heil  ▼.  Boyd,  88  N.  C.  129,  43  Am.  Rep.  742 ;  Crogan  v.  Schiele, 
53  Conn.  186,  55  Am.  Rep.  91,  1  Atl.  899,  5  Atl.  673.) 
Plaintiff  was  using  the  established  roadway  to  the  depot  by 
implied  invitation.  (Gulf,  C.  dk  8.  F.  Ry.  Co.  v.  Williamg, 
21  Tex.  Civ.  App.  469,  51  S.  W.  653;  Pompovio  v.  New  York, 
N.  H.  &  Hartford  R.  R.  Co.,  66  Conn.  528,  50  Am.  St.  Rep. 
124,  34  Atl.  491,  32  L.  R.  A.  530-534;  Corhy  v.  Eiil,  4  Com. 
B.,  N.  S.,  556.) 

BURNETT,  J.— The  action  was  instituted  to  recover  dam- 
ages for  personal  injuries.  The  plaintiff  prevailed  and  from 
the  judgment  and  order  denying  the  motion  for  a  new  trial 
defendant  appealed. 

It  appears  from  the  complaint  that  defendant  constructed 
and  maintained  in  the  city  of  Woodland  a  certain  guy  wire 
or  cable,  at  or  near  the  point  where  Lincoln  avenue  intersects 
the  western  boundary  of  the  depot  grounds  of  the  Southern 
Pacific  Company;  that  along  the  western  boundary  of  said 
depot  grounds  is  a  spur  or  switch  track,  and  Lincoln  avenue 
erosses  this  at  right  angles  extending  easterly  across  said 
grounds;  that  said  grounds  are  open  and  uninclosed;  that 
prior  to  the  accident  defendant  erected  a  telephone  pole  at 
or  near  the  south  side  of  said  Lincoln  avenue  at  the  point  of 
its  intersection  with  the  western  boundary  of  the  said  depot 
grounds,  upon  which  pole  it  strung  its  wires,  and  for  the  pur- 
pose of  "staying''  the  aforesaid  pole  erected  a  second  pole 
about  eighty-three  feet  distant  in  a  northeasterly  direction, 
both  of  said  poles  being  within  the  exterior  limits  of  said 
Lincoln  avenue;  that  the  said  guy  wire,  being  about  three- 
eighths  of  an  inch  in  diameter,  extended  from  a  point  near  the 
top  of  the  first-mentioned  pole  to  the  top  of  the  second  and 
thence  in  a  general  northeasterly  direction  to  the  ground  at  a 
point  about  twenly-five  feet  from  the  foot  of  the  said  second 
pole  and  on  the  grounds  of  the  said  Southern  Pacific  Com- 
pany where  said  guy  wire  was  attached  to  some  object  unknown 
to  plaintiff  entirely  under  the  surface  of  the  earth.  At  the 
time  of  the  erection  of  said  poles  and  guy  wire,  and  for  more 
than  five  yean  prior  thereto  and  at  the  time  of  the  aceident» 
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there  was  *'an  open,  well-traveled  roadway  leading  in  a  nortli- 
easterly  direction  from  the  said  intersection  of  Lincoln  avenue 
with  the  spur  or  switch  track  aforesaid,  across  the  said  depot 
grounds  to  the  depot  buildings  of  said  Southern  Pacific  Com- 
pany; that  said  guy  wire  was  not  attached  to  any  post  or  other 
visible  obstruction  at  the  point  where  it  entered  the  ground, 
which  point  was  within  the  limits  of  said  traveled  roadway." 
As  the  plaintiff,  on  his  way  to  the  depot  to  meet  his  wife 
coming  in  on  the  train^  was  driving  a  horse  attached  to  a  two- 
wheeled  cart  along  said  roadway,  and  not  knowing  of  the  erec- 
tion or  location  of  said  guy  wire,  and  being  unable  to  see  the 
same,  he  collided  therewith  and  was  thereby  tiirown  with 
great  force  to  the  ground  and  seriously  injured. 

It  is  assumed  by  both  parties  throughout  the  argument  that 
the  measure  of  defendant's  duly  and  liability  in  the  premises 
is  the  same  as  would  be  that  of  the  Southern  Pacific  Company 
if  the  latter  had  directly  erected  and  maintained  said  poles 
and  guy  wires  instead  of  authorizing  defendant  to  do  so,  and 
we  shall  consider  the  case  upon  this  assumption.  But  it  is 
insisted  by  appellant  that  defendant  cannot  be  held  responsible 
for  the  injury  for  the  following  reasons:  ''1.  There  was  no 
contractual  relation  between  plaintiff  and  defendant;  2.  The 
defendant  owed  the  plaintiff  no  duty  whatever;  3.  The  de- 
fendant did  not  violate  any  duly  it  owed  plaintiff;  and  4.  The 
plaintiff  was  guilty  of  contributory  negligence." 

It  is  obvious,  however,  that  the  first  proposition  is  inconse- 
quential, as  there  is  no  contention  of  any  contractual  relation 
between  the  parties,  and  the  second  ground  is  involved  in  the 
third.  The  position  of  appellant,  therefore,  upon  which  main 
reliance  is  placed,  may  be  considered  as  a£Srmed  in  the  said 
third  and  fourth  propositions. 

In  the  consideration  of  the  question  whether  defendant  vio- 
lated any  duty  it  owed  to  plaintiff,  in  other  words,  whether  it 
was  properly  chargeable  with  negligence  as  contemplated  by 
the  law  and  the  decisions  of  the  courts,  appellant  seems  to  have 
ignored  the  rule  of  practice,  well  established,  that  we  must 
consider  the  case  in  the  light  of  the  inferences  most  favorable 
to  plaintiff's  contention  for  which  there  is  any  substantial 
support  in  the  evidence. 

Appellant  makes  a  very  common  mistake  in  assuming  that 
its  theory  of  the  facts  must  be  accepted  as  the  basis  for  the 
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judgment  of  this  court,  notwithstanding  there  is  a  decided  con- 
flict in  the  evidence  as  to  some  important  questions,  and  it  is 
clear  that  our  conclusion  must  be  vitally  affected  by  the  con- 
sideration  whether  we  accept  as  true  the  testimony  support- 
ing plaintiff's  theory  or  that  in  favor  of  the  theory  advanced 
by  defendant 

For  the  purpose  of  this  decision  the  following  must  be  ac- 
cepted as  facts  established  by  the  evidence:  The  whole  space 
between  the  spur  track  and  a  certain  tree  mentioned  in  the  evi- 
dence is  eovered  by  a  clearly  defined  and  regularly  traveled 
roadway;  that  within  this  space  is  located  the  said  guy  wire 
with  which  plaintiff  collided ;  that  this  roadway  has  been  used 
openly  and  continuously  by  a  large  number  of  people — in  fact, 
by  everyone  who  had  occasion  to  use  it,  for  fifteen  or  twenty 
years.  It  was  the  common  route  of  travel  for  persons  going 
from  the  southern  part  of  the  city  of  Woodland  to  the  depot. 
Plaintiff  had  used  it  for  twenty  years  and  it  was  his  habit 
to  go  that  way  to  the  depot  On  the  evening  of  the  accident 
after  dark  he  was  driving  as  usual,  intending  to  go  to  the 
depot  to  meet  his  wife,  when  the  wheel  of  the  cart  was  caught 
by  the  guy  wire  and  plaintiff  was  thrown  out.  Plaintiff  waa 
watching  where  he  was  going ;  he  was  driving  with  his  usual 
care  and  he  was  a  very  careful  driver;  he  had  never  seen  the 
guy  wire  and  he  did  not  know  it  was  there ;  he  supposed  the 
road  was  in  the  same  condition  as  that  in  which  it  had  been 
for  many  years,  except  that  he  saw  the  pole  to  which  the  wire 
was  attached,  but  he  could  not  see  the  wire  itself,  and  he  was 
driving  on  the  particular  part  of  the  road  near  the  tree  to 
which  he  had  been  accustomed  for  many  years  on  account  of 
it  being  higher  ground  than  that  farther  west. 

Under  these  circumstances,  must  it  be  said  as  a  matter  of 
law  that  defendant  violated  no  duty  it  owed  to  plaintiff,  or, 
in  other  words,  was  not,  in  legal  contemplation,  guilty  of  neg- 
ligence t 

Appellant  makes  a  distinction — which  is  recognized  by  the 
authorities — ^between  the  case  of  one  invited  over  a  way  where 
mn  accident  occurs  and  that  of  a  mere  licensee.  In  the  former 
case  a  higher  degree  of  care  is  required  and  a  stricter  rule  of 
responsibility  is  applied  in  favor  of  the  one  injured  than  in 
the  latter  instance. 

Again,  in  many  of  the  decisions  great  importance  is  at- 
tached to  the  question  whether  the  party  injured  is  or  is  not 
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in  pursuit  of  some  business  with  the  party  of  whose  negligence 
complaint  is  made. 

In  the  ease  at  bar  plaintiff  is  entitled  to  whatever  favor  may 
|)e  shown  to  a  party  so  engaged  on  account  of  his  business  at 
the  depot  and  defendant's  relation  to  the  said  Southern  Pacific 
Company. 

Considering  the  manner  in  which  said  roadway  had  been 
used  for  so  many  years  without  objection  and  without  ever 
having  been  obstructed  until  the  said  guy  wire  was  placed  as 
aforesaid,  the  more  reasonable  view  is  that  plaintiff  was  there 
not  as  a  mere  licensee,  but  in  consonance  with  an  implied  in- 
vitation of  the  Southern  Pacific  Railroad  Company.  But 
whether  one  position  or  the  other  be  correct  in  the  light  of  the 
evidence  most  favorable  to  plaintiff,  it  cannot  be  held,  we 
think,  that  there  is  no  support  for  the  conclusion  that  under 
the  circumstances  defendant  was  negligent  in  placing  and 
maintaining  the  guy  wire  within  the  line  of  travel  without 
anything  to  attract  the  attention  or  observation  of  one  ap- 
proaching in  the  dark  and  when  such  an  accident  aa  in  the 
case  at  bar  was  likely  to  occur. 

It  is  no  answer  to  say  that  defendant  owed  no  duty  to  plain- 
tiff. 

The  general  principle  is  applicable  that  one  must  use  his 
property  so  as  not  to  injure  another.  He  must  at  least  prac- 
tice ordinary  care  in  the  use  of  his  properly  and  not  be  reck- 
less or  indifferent  to  human  life  or  safety. 

It  is  clear  that  the  case  would  be  entirely  different  if  the  guy 
wire  had  been  placed  within  an  inclosure  or  outside  of  the  line 
of  travel.  The  ordinarily  prudent  and  cautious  person  of  aver- 
age intelligence,  seemingly,  would  anticipate  such  an  accident, 
and  moved  by  just  solicitude  for  the  welfare  of  others  which 
the  law  enjoins  would  have  located  the  wire  differently  or, 
as  was  afterward  done,  have  placed  a  piece  of  timber  near 
the  wire  so  as  to  attract  attention  and  lead  to  the  discovery  of 
the  obstruction. 

The  case  would  be  no  different  in  principle  if  defendant  had 
stretched  a  barbed  wire  or  dug  a  ditch  across  a  part  of  the 
traveled  way,  although  the  danger  of  accident  might  have  been 
somewhat  increased. 

It  is  true  that  the  wire  had  been  maintained  for  some 
eighteen  months  before  plaintiff  was  injured,  and  consequently 
during  that  time  there  had  been  no  travel  over  this  particular 
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part  of  the  road,  but  this  is  of  no  importance,  as  far  as  plain- 
tiff is  concerned,  if  he  had  no  knowledge  of  the  change  nor  of 
any  circumstance  to  put  him  upon  inquiry.  Giving  full 
credit,  as  we  must,  to  the  testimony  of  plaintiff,  the  case  is 
just  the  same  as  though  the  accident  had  occurred  the  day 
after  the  wire  had  been  located. 

Again,  we  think  it  is  equally  clear  that  the  court  was  jus- 
tified in  finding  that  there  was  no  contributory  negligence  on 
the  part  of  plaintiff.  He  acted  as  any  ordinarily  prudent  man 
would  be  expected  to  act  under  the  circumstances,  seeing  what 
be  saw  and  knowing  what  he  knew.  He  observed  the  pole 
and  avoided  it  The  presence  of  the  pole,  however,  would 
earry  no  intimation  that  a  guy  wire  was  attached  to  it  The 
general  knowledge  and  observation  of  the  average  man  would 
not  lead  him,  from  the  fact  of  proximity  to  a  telephone  pole, 
to  suspect  the  imminence  of  danger  of  contact  with  a  wire  an- 
chored  to  the  ground.  It  would  certainly  be  unreasonable  to 
expect  him  to  make  diligent  investigation  to  ascertain  whether 
there  was  any  invisible  obstruction  which  he  had  no  reason  to 
believe  existed. 

Among  a  large  number  of  cases  we  cite  a  few  to  illustrate 
the  view  taken  of  similar  questions  by  different  courts  of  last 
resort 

In  Sweeny  v.  Old  Colony  etc.  B.  R.  Co.,  10  Allen  (Mass.), 
368,  [87  Am.  Dec.  644],  the  supreme  court  of  Massachusetts 
said:  *'The  general  rule  or  principle  applicable  to  this  class 
of  cases  is,  that  an  owner  or  occupant  is  bound  to  keep  his 
premises  in  a  safe  and  suitable  condition  for  those  who  come 
upon  and  pass  over  them,  using  due  care,  if  he  has  held  out 
any  invitation,  allurement  or  inducement,  either  express  or 
implied,  by  which  they  have  been  led  to  enter  thereon.  .  •  . 
The  gist  of  the  liability  consists  in  the  fact  that  the  person  in- 
jured did  not  act  merely  for  his  own  convenience  and  pleasure, 
but  from  motives  to  which  no  act  or  sign  of  the  owner  or  oc- 
cupant contributed,  but  that  he  entered  the  premises  because 
he  was  led  to  believe  that  they  were  intended  to  be  used  by 
visitors  or  passengers,  and  such  use  was  not  only  acquiesced 
in  by  the  owner  or  person  in  possession  and  control  of  the 
premises,  but  that  it  was  in  accordance  with  the  intention 
and  design  with  which  the  way  or  place  was  adapted  and  pra» 
pared  or  allowed  to  be  so  used." 
T  CaL  App.— 18 


Digitized  by  VjOOQ IC 


274    Grant  v.  Sunset  Tblbphonb  etc.  Co.     [7  CaL  App. 

In  Carskaddon  v.  Mills,  5  Ind.  App.  22,  [31  N.  E.  559], 
it  is  held  by  the  appellate  court  of  Indiana,  as  stated  in  the 
syllabus:  "Where,  after  allowing  the  public  to  drive  across 
his  lot  from  one  street  to  another  for  several  years,  the  owner 
stretched  a  barbed  wire  across  the  track  without  other  notice 
that  the  license  to  use  the  road  was  terminated,  he  is  liable 
for  an  injury  from  the  wire  to  a  horse  driven  over  such  road 
after  dark." 

In  Morrow  v.  Sweeny,  10  Ind.  App.  626,  [38  N.  B.  189], 
the  same  court  said:  "When  the  owner  induces  another  to 
come  upon  his  lands,  he  thereby  assumes  the  obligation  of  mak- 
ing them  reasonably  safe,  and  of  protecting  such  person  so 
induced  to  enter  thereon  from  unseen  dangers;  but  the  law 
will  not  infer  that  the  injured  party  was  induced  to  enter, 
except  the  facts  are  sufficient  to  show  an  express  or  implied 
invitation.  Mere  acquiescence  or  failure  to  object  is  not  suffi- 
cient to  sustain  such  an  inference.  It  is  alleged  in  the  com- 
plaint, however,  that  from  the  time  the  appellant  oonmienced 
to  improve  his  property  and  erected  the  fence  complained  of, 
a  well-defined  road  which  was  almost  continuously  traveled 
by  the  public  extended  across  his  lot.  Whether  he  knew  from 
actual  observation  that  the  public  were  in  the  habit  of  lo 
driving  is  immaterial,  for  if  there  was  a  well-defined  way 
across  the  lot  indicating  that  the  public  were  in  the  habit  of 
driving  across  there  he  was  bound  to  take  notice  of  it.  True, 
if  the  public  had  not  used  the  way  for  a  sufficient  length  of 
time  or  under  such  circumstances  as  to  create  a  highway  by 
user,  appellant  had  the  right  to  forbid  the  further  use  and 
to  fence  his  property,  but  he  must  not  do  so  in  a  manner  cal- 
culated to  injure  those  who  attempt  to  continue  to  drive  across 
without  any  knowledge  of  the  revocation  of  the  existing  priv- 
ilege or  that  a  barrier  had  been  erected.  Had  the  fence 
erected  by  appellant  been  of  such  a  character  that  persons 
driving  across  the  lot  must  have  seen  it,  he  could  not  be  made 
to  answer  for  any  injury  resulting  therefrom;  but  to  stretch 
across  a  way  used  by  the  public  a  barbed  wire,  which  in  it- 
self cannot  be  seen  after  dark,  without  anything  to  warn  the 
traveler  of  its  existence,  is  equivalent  almost  to  a  desire  to  do 
injury." 

In  Izlar  v.  Manchester  dk  A,  B.  Co.,  57  S.  C.  332,  [35  S.  B. 
683],  it  is  held  by  the  supreme  court  of  South  Carolina  that 
*' Where  plaintiff  started  in  the  night  to  defendant's  passenger 
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station  to  meet  his  wife  and  daughter,  and  was  injured  by 
falling  over  an  embankment  left  near  the  way  leading  to  the 
passenger  station  by  the  defendant  when  grading  the  grounds, 
the  company  was  liable  for  the  injury,  since  it  was  its  duty 
to  keep  the  grounds  leading  to  the  station  in  a  reasonably  safe 
condition.'' 

To  the  same  effect  is  the  decision  of  the  supreme  court  of 
Michigan  in  the  case  of  McKone  v.  Michigan  Cent  B.  Co.,  51 
Mich.  601,  [47  Am.  Rep.  596, 17  N.  W.  74]. 

In  Phillips  V.  Library  Co.  of  Burlington,  55  N.  J.  L.  307, 
[27  Atl.  478],  it  is  declared  by  the  court  of  errors  and  ap- 
peals of  New  Jersey  that  '*  A  person  entering  premises  of  right 
or  by  invitation,  expressed  or  implied,  and  using  a  path  which 
for  many  years  had  been  used  with  the  acquiescence  of  the 
owner  is  not  precluded  from  recovering  damages  for  an  in- 
jury caused  by  a  danger  placed  by  the  owner  across  the  path, 
solely  on  the  ground  that  the  owner  had  provided  another 
way  that  was  safe  and  might  have  been  used  by  the  plaintiff. 
In  such  a  ease  it  is  a  question  of  fact  whether  the  path  taken 
by  the  plaintiff  has  by  its  accustomed  use,  with  the  knowledge 
of  the  defendant,  become  a  way  which  by  its  use  and  appear- 
ance indicated  a  way  that  persons  so  using  the  premises  were 
invited  to  use.*' 

In  Beck  v.  Carter,  68  N.  T.  284,  [23  Am.  Rep.  175],  it  it 
said  that  **  Where  the  owner  of  land  expressly  or  by  implica- 
tion invites  others  to  come  upon  his  land,  if  he  permits  any- 
thing in  the  nature  of  a  snare  to  exist  thereon,  which  results 
in  injury  to  one  availing  himself  of  the  invitation,  and  who 
at  the  time  is  exercising  ordinary  care,  such  owner  is  answer- 
able for  the  consequences.'' 

In  Lundeen  v.  Livingston  Electric  Light  Co.,  17  Mont.  32, 
[41  Pac.  995],  it  is  held  by  the  supreme  court  of  Montana  that 
*'a  guy  wire  running  from  a  telegraph  pole  across  a  street  to 
a  post  four  or  five  feet  above  the  ground  and  two  feet  from 
the  sidewalk  is  an  obstruction  to  the  free  and  ordinary  use  of 
said  street,"  and  defendant  was  held  liable  for  the  injuries 
caused  to  plaintiff  by  being  thrown  to  the  ground  in  conse- 
quence of  her  horse  running  away  and  coming  into  contact 
with  the  wire. 

In  Oraves  v.  Thomas,  95  Ind.  361,  [48  Am.  Rep.  727],  it 
is  held  that  **when  the  public  have  by  permission  traveled  on 
foot  for  years  over  an  open  lot^  it  is  the  duty  of  the  owner, 
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upon  making  an  excavation  in  the  path^^ay,  with  a  view  to 
erecting  a  building,  to  put  some  guard  or  warning  for  public 
protection,  and  a  failure  to  do  so  gives  a  right  of  action  to  one 
who,  without  fault,  is  injured  thereby.*' 

In  Brovm  v.  Stevens,  136  Mich.  311,  [99  N.  W.  13],  it  is 
held  by  the  supreme  court  of  Michigan  that  *'a  customer  told 
that  he  would  find  what  he  wanted  in  the  back  part  of  the 
store,  and  who  in  walking  back  fell  into  an  open  trap  door 
in  the  middle  of  the  floor  space  provided  for  the  use  of  cus- 
tomers and  around  which  persons  were  standing,  not  having 
been  warned,  was  not  guilty  of  contributory  negligence, 
though  he  might  have  seen  the  opening  had  he  looked,  he 
having  a  right  to  rely  upon  the  safety  of  the  floor." 

In  Texas  &  P.  Tel  Co.  v.  Prince,  36  Tex.  Civ.  App.  462, 
[82  S.  W.  327],  the  Texas  court  of  civil  appeals  says:  "There 
is  nothing  whatever  to  indicate  negligence  on  appellee's  part, 
although  he  testified  that  he  might  have  seen  the  wire  had  he 
been  looking.  But  there  is  nothing  in  the  evidence  indicat- 
ing that  appellee  should  reasonably  have  contemplated  an  ob- 
struction of  the  character  met  with.  It  certainly  cannot  be 
affirmed  that  a  party  is  guilty  of  negligence  because  of  a 
mere  failure  to  closely  scrutinize  the  sidewalks  of  a  city." 

In  Brush  Electric  Lighting  Co.  v.  KeUey,  126  Ind.  220, 
[25  N.  E.  812],  the  supreme  court  of  Indiana  held  that  "the 
failure  of  a  traveler  to  notice  in  the  daytime  an  electric  light 
wire  on  the  sidewalk,  over  which  he  stumbled  and  f  ell,  is  not 
contributory  negligence  as  a  matter  of  law." 

In  Brusso  v.  City  of  Buffalo,  90  N.  T.  679,  it  is  declared 
that  "a  person  desiring  to  cross  on  foot  a  cily  street,  either 
in  the  night  or  daytime,  is  not  confined  to  a  crossing,  but  has 
a  right  to  assume  that  all  parts  of  the  street  are  reasonably 
safe,  and  he  may  cross  at  any  point  that  suits  his  convenience 
without  being  liable  to  the  imputation  of  negligence." 

Appellant  cites  a  large  number  of  cases  which,  it  is  claimed, 
are  opposed  to  the  views  herein  expressed,  but  an  examination 
of  them  shows  that  they  are  easily  distinguishable  in  their 
facts  from  the  case  at  bar.  We  refer  specifically  only  to  those 
decided  by  our  own  supreme  court. 

In  Peters  v.  Bowman,  115  CaL  345,  [56  Am.  St.  Rep.  106, 
47  Pae.  113,  598],  it  is  held,  as  stated  in  the  syllabus,  that 
"The  owner  of  a  vacant  lot  upon  which  a  pond  of  water  has 
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aeexunnlated  by  reason  of  an  embankment  erected  by  the  city 
in  the  grading  of  a  street,  preventing  the  flow  of  surface  water 
from  the  lot,  owes  no  duty  to  trespassers  to  keep  the  water 
from  accumulating  upon  the  premises,  nor  to  keep  the  lot 
guarded  against  trespasses  by  children,  and  is  not  liable  for 
the  death  of  a  child  from  drowning  in  the  pond  while  tres- 
passing in  the  lot." 

This  is  in  harmony  with  the  generally  recognized  doctrine 
U:at  with  certain  exceptions,  to  which  the  Peters  case  does  not 
belong,  the  owner  of  property  owes  no  duty  to  trespassers  ex- 
cept to  abstain  from  wanton  injury. 

There  was  no  evidence  of  negligence  of  defendant  in  the 
case  of  Oeorge  v.  Los  Angeles  Ry.  Co.,  126  CaL  359,  [77  Am. 
St  Bep.  184,  58  Pac.  819],  and  the  plaintiff  was  clearly  guilty 
of  contributory  negligence.  It  could  not  be  said  that  defend- 
ant was  culpable  in  leaving  on  the  track  certain  ^'trailing 
cars"  with  the  brakes  properly  set,  and  the  facts  furnish  no 
analogy  to  the  case  before  us. 

Lofius  V.  De  HaA,  133  GaL  214,  [65  Pac.  379],  also  in- 
volved  the  case  of  a  trespasser,  and  besides,  it  was  properly 
held  that  the  act  of  a  third  parly  was  the  proximate  cause  of 
the  injury. 

In  Douglas  v.  Southern  Pacific  Co.,  151  CaL  242,  [90  Pac. 
638],  the  employee  took  the  dangerous  way,  knowing  that  it 
was  dangerous,  when  a  safe  way  had  been  provided.  Hence 
at  was  justly  held  that  he  was  guilty  of  contributory  negligence 
as  a  matter  of  law. 

He  voluntarily  assumed  the  risk,  whereas  a  vital  point  in 
the  case  at  bar  is  that  plaintiff  believed  and  had  reason  to 
believe  that  the  way  was  safe,  and  it  was  rendered  unsafe  by 
reason  of  an  invisible  obstruction  placed  there  by  defendant 

It  is  said  in  the  Douglas  case,  supra:  ''To  undertake  to  pass 
through  the  planing-mill  when  it  was  in  full  movement — its 
planers,  saws  and  other  machinery  in  operation ;  trucks,  push 
carts^  tables,  benches,  lumber  and  materials  occupying  prac- 
tically the  entire  null,  with  no  distinct  passageway  through 
it,  and  such  ways  as  there  were  so  blocked  that  one  would  have 
to  pick  a  devious  or  uncertain  route  over  or  around  permanent 
and  temporary  obstructions — ^waa  so  obviously  attended  with 
risk  and  danger  as  not  to  be  open  to  discussion  on  that  point." 

The  case  would  be  in  point  here  if  plaintiff  had  known  thai 
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the  way  he  was  traveling  was  dangerous  on  aceount  of  the 
guy  wire. 

Some  other  points  are  made  by  appellant  which  do  not  de- 
mand, as  we  view  them,  extended  notice. 

The  demurrer  to  the  amended  complaint  was  properly  over- 
ruled ;  no  prejudicial  error  was  committed  by  the  court  in  its 
rulings  upon  questions  of  evidence;  the  findings  cover  all  the 
material  issues;  and  whether  an  action  might  have  been  main- 
tained or  not  against  the  Southern  Pacific  Company  or  against 
it  and  the  defendant  jointly  we  are  satisfied  that  there  is 
sufficient  evidence  to  uphold  the  judgment  against  appellant 
(Barrett  v.  Third  Ave.  Ry.  Co,,  45  N.  T.  631.) 

The  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.»  concurred. 


[dy.  No.  441.    Second  Appellate  Distriet. — Tanuarj  S,  1908.) 

WILBUR  F.  HEDSTROM  and  VACY  STEER  HEDSTROM, 
Respondents,  v.  UNION  TRUST  COMPANY  and  C. 
LEONARDT,  Appellants. 

AonoN  FOB  Damages  bt  Lessees — ^Fall  of  Building  into  Ezoava- 
TiON — ^Nkoligent  Tbbspass — ^Amendment  to  Confobm  to 
Proofs — Cause  of  AonoN  Unchanged. — In  an  action  for  damages 
by  lessees  for  injury  to  their  property  and  business  from  the  fall 
of  one  side  of  the  building  leased  into  an  ezcayation  made  by  de- 
fendants on  adjoining  land,  caused  by  their  remoyal  of  shores  and 
braces  placed  to  support  the  wall  and  land  by  agreement  between 
defendants  and  plaintiff's  lessor,  and  by  picking  bricks  out  of  the 
wall  on  plaintiff's  land  to  make  niches  therein,  to  carry  out  the 
plans  and  specifications  of  a  building  to  be  erected  on  the  adjoining 
land,  an  amendment  to  the  complaint  allowed  to  eonform  to  the 
proofs  without  changing  the  cause  of  action,  but  merely  to  make  the 
allegations  more  specific,  each  complaint  being  sufficient  to  sustain  a 
finding  of  negligent  trespass,  eommitted  by  both  defendants  appeal- 
ing, does  not  constitute  sueh  an  amended  pleading  as  defendants 
were  entitled  to  demur  to  or  answer  as  matter  of  right 

Id. — Showing  Bequibed  fbom  Defendants. — If  defendants,  by  rea- 
son of  such  amendment,  claim  to  be  deprived  thereby  of  an  op- 
portunity to  present  material  evidence,  upon  an  application  there- 
for,  they  must  show  that  they  were  misled  by  ity  or  prevented 
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from  introduciDg  eyidence  to  rebut  that  upon  which  the  amend- 
Bent  is  based,  and  that  if  the  case  be  reopened,  thej  will  be  able 
to  present  testimonj  to  overcome  such  evidence. 

I9.^EV1DBNGI — ^DePTR    OF    BSTAININO    WaLL    OF    IiBSSOft— C^OMPLIANCS 

WITH  CiTT  Obdinancb. — ^Evidence  was  admissible  to  show  that  the 
retaining  wall  of  the  lessor  was  built  to  the  depth  required  by 
the  city  ordinance,  and  was  a  sufficient  retaining  wall  to  that 
depth;  and  the  citj  ordinance  was  admissible  in  connection  with 
■ueh  evidence  to  show  such  compliance. 

III. — ^liOWEB  Extension  bt  Adjoining  Owneb — Adoption  of  Wall  am 
Sufficient. — Where  the  owner  of  the  adjoining  land  extended  the 
retaining  wall  to  a  lower  depth,  to  make  it  part  of  the  wall 
erected  by  it,  and  as  additional  support  of  the  lessor's  land,  it 
adopted  his  retaining  wall  as  sufficient  for  the  purposes  for  which 
it  was  built  and  when  it  was  extended  as  a  sufficient  retaining 
wall  for  all  purposes. 

Sd.— I>nTT  of  Adjoining  Owneb  to  Suppobt  Wall  and  Land — Suf- 
FORT  BT  Lbssob. — ^It  was  the  duty  of  the  owner  of  the  adjoining 
land  making  a  lower  excavation  than  that  required  by  the  dty 
ordinance  to  support  the  wall  and  land  of  the  lessor;  and  the 
fact  that  the  lessor  had  taken  precautions  to  have  his  wall  and 
land  supported  did  not  release  the  adjoining  owner  from  the 
duty  so  imposed  upon  him  by  section  832  of  the  Civil  Code. 

]d«— Negligent  Trespass — Suppobt  of  Finding. — ^Where  the  evidence 
clearly  establishes  that  the  contractor  employed  by  the  owner  of 
the  adjoining  land  was  guilty  of  negligent  trespass  upon  the 
land  occupied  by  the  plaintiffs,  and  also  clearly  shows  that  such 
trespass  was  made  in  accordance  with  the  plans  and  specifica- 
tions required  by  the  owner  of  the  adjoining  land,  it  is  sufficient 
to  support  a  finding  that  the  negligent  trespass  was  committed  by 
both  parties. 

Id. — Segondabt  Evidence — Contents  of  Lost  Lease. — ^Where  it  ap- 
pears that  the  lease  made  to  the  plaintiffs  was  lost,  and  could 
Bot  be  found  after  diligent  search,  the  testimony  of  the  attor- 
ney   who  drew  the  lease  was  admissible  to  prove  its  contents. 

Id. — ^Impbopeb  Opinion  Evidence. — ^A  question  addressed  to  a  wit- 
ness as  to  whether  the  taking  out  of  the  bricks  would  weaken  the 
wall,  though  not  properly  subject  to  the  objection  that  it  called 
for  expert  evidence,  was  properly  overruled  on  the  ground  that 
it  called  for  opinion  evidence,  not  expert,  as  to  matters  of  com- 
mon observation,  which  would  admit  of  but  one  answer. 

APPEALS  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  from  orders  denying  motions  for  a  new  trial, 
and  from  orders  denying  motions  to  strike  an  amended  com- 
plaint from  the  files.    Waldo  M.  York,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Lloyd  W.  Moultrie,  for  Union  Trust  Company,  Appellant 

The  work  was  done  by  an  independent  contractor,  and  the 
owner  is  not  responsible  for  the  negligence  of  his  employees. 
(From  y.  McDonald,  122  Cal.  400,  55  Pac.  139;  Lauthan  y. 
Hmves,  138  CaL  116,  70  Pac  1065.) 

John  W.  Kemp,  and  Kemp  ft  Collier,  for  C.  Leonardt 

The  duty  of  lateral  support  extends  only  to  the  soil  of  the 
adjacent  proper^,  and  not  to  buildings  situated  on  it.  (Ciy. 
Code,  sec.  832 ;  Sidlivan  y.  Zeiner,  98  Cal.  346,  348,  33  Pac. 
209;  Aston  y.  Nolan,  63  Cal.  269,  272;  Moody  y.  McLellan, 
39  Ala.  45,  84  Am.  Dec.  770;  Thurston  y.  Hancock,  12  Mass. 
220,  7  Am.  Dec.  57;  Ketcham  y.  Newman,  141  N.  Y.  205,  36 
N.  B.  197;  Northern  Trans.  Co.  y.  Chicago,  99  U.  S.  635.)  It 
was  the  duty  of  the  plaintiffs  to  keep  their  own  building  shored 
up,  and  it  was  negligence  not  to  do  so.  {Lasala  y.  Holhrook, 
4  Paige,  169,  25  Am,  Dec.  524 ;  Aston  y.  Nolan,  63  Cal.  269, 
278;  First  Nat.  Bank  y.  VUlegra,  92  Cal.  96,  99,  28  Pac.  97.) 

Bernard  Potter,  and  Frank  James,  for  Respondents. 

The  eyidence  is  sufficient  to  sustain  the  finding  of  negligent 
trespass  by  both  appellants,  in  picking  into  the  wall  belonging 
to  the  building  occupied  by  plaintiffs  for  appellants'  express 
purposes.  (Dunton  y.  Niles,  95  Cal.  495,  30  Pac.  762;  Oreen 
y.  Berge,  105  Cal.  52,  45  Am.  St.  Rep.  25,  38  Pac.  539;  2 
Jaggard  on  Torts,  666 ;  28  Am.  ft  Eng.  Ency.  of  Law,  552,  566, 
567,  569,  570;  8  Sutherland  on  Damages,  sees.  1010,  1015, 
1025;  Buskirk  y.  Strickland,  47  Mich.  389,  11  N.  W.  210; 
Ketchum  y.  Newman,  116  N.  Y.  422,  22  N.  E.  1052;  Marion 
y.  Johnson,  23  La.  Ann.  597 ;  Stevens  y.  Brown,  14  IlL  App. 
173 ;  Bradley  y.  New  York  etc.  R.  R.  Co.,  21  Conn.  294 ;  Bass 
y.  West,  110  Ga.  698,  36  S.  E.  244,  245;  Williams  y.  Fischer, 
60  Mo.  198;  1  Cyc  of  Law  &  Proc.  782.) 

TAGGART,  J. — ^This  is  an  action  to  recoyer  damages  for 
injury  to  plaintiffs'  property  and  business  caused  by  one  side 
of  the  building  occupied  by  them  falling  into  an  excayation 
in  the  adjoining  land  belonging  to  one  of  the  defendantSL 
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Judgment  was  for  plaintiffs  and  against  the  defendants 
Union  Trust  Company  and  C.  Leonardt  Several  appeals  are 
presented  by  these  defendants  from  the  judgment,  from  an  or- 
der denying  their  respective  motions  for  a  new  trial,  and  from 
an  order  denying  their  several  motions  to  strike  from  the 
files  the  second  amended  complaint  filed  by  the  plaintiffs.  A 
judgment  of  nonsuit  was  granted  as  to  the  defendants  Bamish 
&  Marsh,  from  which  no  appeal  was  taken. 

Plaintiffs  conducted  a  manicuring  and  hair-dressing  parlor 
and  store  in  a  one-story  brick  building  belonging  to  I.  W. 
Hellman,  situated  on  a  lot  fronting  on  Fourth  street  in  the 
city  of  Los  Angeles.  The  defendant  Union  Trust  Company, 
which  was  the  owner  of  the  lot  adjoining  to  the  west,  con- 
templating the  erection  of  a  ten-story  brick  building  on  its 
lot,  notified  Hellman  of  its  intention  to  make  an  excavation 
for  a  cellar  and  foundation  for  said  building  upon  its  prem- 
ises, and  in  due  time  proceeded  to  make  such  excavation  to  a 
depth  varying  from  seventeen  to  twenty  feet  along  the  bound- 
ary line  between  said  lots.  By  an  ordinance  in  force  at  the 
time  in  said  city  the  standard  depth  of  foundations  for  brick 
buildings  was  fixed  at  eleven  feet,  and  Hellman  employed  the 
defendant  C.  Leonardt  to  construct  a  supporting  wall  to  that 
depth  for  the  side  of  the  building  occupied  by  plaintiffs.  The 
defendant  Union  Trust  Company  employed  Leonardt  to  ex- 
tend and  continue  said  supporting  wall  to  the  full  depth  of 
the  excavation  made  by  it  for  its  cellar  and  foundation. 
When  finished  this  supporting  wall  was  shored  up  and  sus- 
tained by  certain  braces  and  shores  placed  against  it  by  Leon- 
ardt under  his  contract  with  Hellman  and  by  an  agreement 
with  the  Trust  Company.  This  was  the  only  retaining  wall 
provided  to  prevent  the  soil  of  the  Hellman  lot  or  the  build- 
ing thereon  from  falling  into  the  excavation. 

The  plans  and  specifications  for  the  Union  Trust  Company 
building  caUed  for  three  cement  foundation  piers  and  foot- 
ings therefor,  which  footings  were  to  project  four  and  one- 
half  inches  beyond  the  east  line  of  said  building,  and  were 
each  to  be  twelve  inches  in  height  and  twelve  feet  long.  De- 
fendant Leonardt  was  employed  by  the  trust  company,  as  a 
contractor,  to  construct  these  footings  and  piers.  While  his 
employees  were  engaged  in  such  construction  the  shores  and 
braces  supporting  the  Hellman  wall  were  removed,  and  some 


Digitized  by  VjOOQ IC 


282  Hkdstbom  v.  Union  Tbust  Co.    [7  CaL  App. 

of  these  employees  were  engaged  in  picking  brieks  oat  of  the 
waU  and  making  niches  for  the  purpose  of  inserting  the  foot- 
ings of  the  cement  piers  for  the  Union  Trust  Company  build- 
ing,  when  the  wall  and  side  of  the  Hellman  building  fell  into 
the  excavation  and  thereby  eanaed  the  injury  to  plaintiff's 
business  and  stock  of  goods  for  which  damages  are  asked. 

The  findings  upon  which  the  judgment  rests  are,  that  the 
allegations  of  the  second  amended  complaint  are  true,  and  that 
the  wall  did  not  fall  on  account  of  the  carelessness  or  neg- 
ligence of  Hellman  or  the  plainti£b.  There  are  also  two 
special  findings  to  the  effect  that  the  wall  did  not  fall  by  rea- 
son of  defective  plumbing  or  leaky  water,  drain  or  waste  pipes 
on  the  Hellman  premises.  The  conclusions  of  law  of  the  trial 
court  are  that  the  acts  of  said  defendants  Leonardt  and  Union 
Trust  Company  were  the  proximate  causes  of  the  falling  of 
said  wall,  and  that  said  acts  were  trespasses  upon  the  Hellman 
premises  and  were  carelessly  and  negligently  done  and  per- 
formed. 

The  second  amended  complaint  was  filed  by  leave  of  the 
court  after  the  evidence  had  closed,  the  cause  submitted  for 
decision  and  the  opinion  of  the  court  been  delivered,  but  be- 
fore the  filing  of  findings  or  judgment  Both  defendants 
against  whom  the  judgment  was  rendered  thereafter  filed  and 
served  demurrers  to  said  complaint,  and  moved  to  strike  it 
out  on  the  grounds  that  it  was  filed  without  notice  to  defend- 
ants, was  not  served  on  them,  was  without  authority  of  law, 
and  that  it  changed  the  material  issues  in  said  cause,  and  that 
defendants  had  no  opportunity  to  be  heard  on  the  issues  so 
made.  These  demurrers  were  overruled  and  motions  denied, 
and  thereafter  the  defendant  Leonardt  filed  an  answer  to  said 
second  amended  complaint. 

In  support  of  the  appeals  from  the  order  denying  the  mo- 
tions to  strike  out,  appellants  contend  that  the  complaint  upon 
which  the  action  was  tried  counted  upon  negligence  alone, 
while  the  complaint  upon  which  the  findings  rest  alleges  a 
trespass  as  well  as  negligence.  The  record  does  not  sustain 
this  contention.  The  second  amended  complaint  merely  al- 
leges with  more  certainty  and  detail  the  matters  contained  in 
the  first  amended  complaint.  Neither  alleges  a  trespass  in 
terms.  The  first  alleges  the  removal  by  the  defendants  of  the 
shores  and  braces^  of  the  dirt  from  about,  and  the  bricks  in 
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fhe  walL  The  second  states  the  size  of  the  niche  made  in  the 
wall  by  the  removal  of  the  brick,  the  purpose  for,  and  the 
manner  in  which,  the  bricks  were  removed,  and  that  it  was 
done  pursuant  to  the  plans  and  specifications  for  the  Union 
Trust  Company  building.  The  allegations  of  either  would 
support  a  finding  of  trespass  against  both  defendants,  and  the 
same  evidence  might  be  introduced  to  sustain  either  complaint. 

The  amendment  was  made  in  order  that  the  allegations  and 
proof  might  confomu  Where  the  variance  between  pleading 
and  proof  is  not  material  the  court  may  direct  the  fact  to 
be  found  according  to  the  evidence,  or  may  order  an  im- 
mediate amendment.  (Code  Civ.  Proc,  sec.  470,)  A  vari- 
ance is  material  only  when  it  has  misled  the  adverse  party  to 
his  prejudice  in  maintaining  his  action  or  defense  on  its  merits 
(see.  469),  and  becomes  a  failure  of  proof  when  the  allega- 
tions are  not  proved  in  their  general  scope  and  meaning. 
(Sec.  471.)  Under  section  470,  pleadings  may  be  amended 
without  terms,  under  469  upon  terms,  while  under  471  the 
variance  is  fataL 

In  cases  coming  under  section  470  amendments  to  the  plead- 
ing should  not  only  be  allowed  but  required,  and  it  is  proper 
to  do  this  at  any  stage  of  the  action.  It  is  timely  when  the 
court  has  heard  all  the  evidence  and  argument  and  given  the 
cause  due  consideration.  Upon  discovering  a  variance  it 
should  order  the  pleading  amended  before  making  its  find- 
ings or  judgment  {Hancock  v.  Board,  140  Cal.  554,  562,  [74 
Pac  44].)  If  the  adverse  party  is  denied  the  opportunity  to 
present  material  evidence  upon  any  issue  by  reason  of  such 
amendment,  he  should  apply  to  the  court  to  have  the  case  re- 
opened that  he  may  introduce  such  evidence  and  have  the  bene- 
fit of  it  (Jackson  v.  Jackson,  94  CaL  462,  [29  Pac.  957].) 
Upon  such  an  application  he  must  show  that  he  was  misled 
by  or  prevented  from  introducing  evidence  to  rebut  that  upon 
which  the  amendment  was  based,  and  that  if  the  case  be  re- 
opened he  will  be  able  to  present  testimony  tending  to  over- 
come such  evidence.  (Firebaugh  v.  Burbank,  121  Cal.  193, 
[53  Pac.  560].)  Amendments  of  this  character  are  not  made 
for  the  purpose  of  framing  issues  for  the  trial,  but  to  supply 
technical  defects,  or  upon  the  supposition  that  issues  which 
have  been  tried  are  within  the  allegations  of  the  pleadings 
when  such  is  not  the  case.     {McDaugald  v.  Argonaut,  117  CaL 
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95,  [48  Pac.  1021].)  It  is  apparent,  then,  that  the  second 
amended  complaint  was  not  such  an  amended  pleading  as 
defendants  were  entitled  to  demur  to,  or  answer  as  a  matter 
of  right,  as  the  issues  therein  presented  were  deemed  to  have 
already  been  tried. 

This  view  of  the  second  amended  complaint  sustains  the 
findings  and  judgment,  so  far  as  they  are  based  upon  it,  and 
supports  the  ruling  of  the  trial  court  in  denying  the  defend- 
ant Union  Trust  Company's  motion  for  a  nonsuit 

Appellants  contend  that  when  Hellman  assumed  the  build- 
ing of  the  eleven-foot  foundation  wall  in  accordance  with  the 
city  ordinance  introduced  in  evidence,  he  thereby  relieved  the 
Union  Trust  Company  of  its  obligation  to  use  the  care  and 
take  the  precautions  to  sustain  the  land  of  Hellman  that  are 
required  by  section  832  of  the  Civil  Code ;  that  Hellman  con- 
structed a  wall  which  was  insufficient  as  a  retaining  wall, 
and  the  negligence  which  caused  the  injury  to  plaintiffs  was 
that  of  the  landlord  and  not  the  negligence  of  defendants. 
Had  nothing  else  been  done  to  sustain  the  Hellman  property, 
and  the  Union  Trust  Company  been  misled  as  to  the  sufficiency 
of  the  Hellman  wall  as  a  protection,  and  relied  upon  it  en- 
tirely as  all  the  precaution  necessary  to  be  taken,  some  ques- 
tion might  arise  as  to  the  estoppel  of  Hellman  and  his  tenants 
to  claim  damages  from  the  trust  company.  But  this  was  not 
the  case;  the  trust  company,  apparently  accepting  the  Hell- 
man wall  as  a  sufficient  foundation  under  the  ordinance,  ex- 
tended it  six  to  nine  feet  deeper  and  relied  upon  it  as  a  retain- 
ing wall.  If  it  were  too  flimsy  for  a  retaining  wall  at  eleven 
feet  in  depth,  it  certainly  did  not  become  less  so  by  the  exten- 
sion which  was  admittedly  the  act  of  appellants. 

Respondents  claim  that  the  eleven-foot  wall  was  not  built 
for  a  retaining  wall,  but  as  a  foundation  to  comply  with  the 
building  regulations  of  the  city  requiring  an  eleven-foot 
foundation  under  all  brick  buildings.  Architect  Morgan  tes- 
tified that  it  was  sufficient  either  for  foundation  or  as  a  re- 
taining wall  to  that  depth.  When  the  Union  Trust  Company 
made  it  a  part  of  the  wall  erected  by  it  as  a  precautionary 
measure  under  section  832  to  sustain  Mr.  Hellman 's  land,  it 
adopted  the  Hellman  wall,  not  only  as  sufficient  for  the  pur- 
pose for  which  it  was  built,  to  wit,  to  support  the  building, 
but  also  when  taken  with  the  wall  constructed  by  the  trust 
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eompanj  as  a  sufScient  retaining  wall  for  all  purposes.  That 
Hellman  took  measures  to  support  his  building  with  a  proper 
foundation  did  not  release  the  trust  company  from  the  duty 
imposed  upon  it  to  support  Hellman 's  land. 

The  city  ordinance  was  admissible  in  this  connection  to 
show  a  compliance  with  the  building  regulations  of  the  city 
by  Mr.  Hellman.  It  need  not  be  considered  as  a  rule  of  dam- 
ages, and  we  do  not  deem  it  necessary  to  pass  upon  the  power 
of  the  city  council  to  pass  a  law  on  that  subject 

There  was  evidence  to  support  the  finding  that  both  of  the 
appellants  were  guilty  of  a  negligent  trespass.  The  imme- 
diate causes  of  the  collapse  of  the  wall  were  the  removal  of 
the  shores  and  braces  placed  against  the  wall  by  the  order  of 
Mr.  Hellman 's  architect  and  the  picking  out  and  removal  of 
the  bricks  from  it  by  Leonardt's  employees.  The  architect 
testified  that  it  was  intended  that  the  braces  should  remain 
against  the  wall  as  a  precaution  so  long  as  they  were  working 
and  digging  by  the  side  of  it,  putting  in  the  footings  for 
the  piers  of  the  Union  Trust  Company's  building.  The 
braces  were  removed  three  or  four  days  prior  to  the  accident, 
but  when  the  wall  fell  an  employee  of  Leonardt  was  hammer- 
ing the  bricks  from  the  foot  of  the  Hellman  wall  with  a  pick 
to  a  depth  of  six  inches,  according  to  one  witness.  Twenty- 
four  or  forty-eight  hours  prior  to  the  accident  Leonardt  was 
notified  that  the  braces  had  been  removed  and  was  requested 
to  replace  them.  They  were  not  against  the  wall  at  the  time 
the  collapse  came.  The  evidence  clearly  shows  the  liability 
of  the  defendant  Leonardt 

That  of  the  defendant  Union  Trust  Company,  as  said  by 
the  trial  court  in  denying  its  motion  for  a  nonsuit,  depends 
upon  whether  or  not  Leonardt,  as  an  independent  contractor, 
was  carrying  out  his  contract  with  it  when  he  was  removing 
the  bricks  from  Hellman 's  wall,  and  thereby  committing  a 
trespass.  The  witness  Smith,  upon  whose  testimony  the  court 
relied  in  making  this  ruling,  testified  that  the  footings  of  the 
cement  piers  were  put  in  in  accordance  with  the  plans  and 
specifications  of  the  Union  Trust  Company's  building,  and 
that  the  pier  which  was  completed  at  the  time  of  the  acci- 
dent projected  four  and  one-half  inches  beyond  the  building 
line  of  the  trust  company.  At  that  time  he  stated  he  did  not 
know  whether  it  was  on  the  Hellman  line  or  not    Later  when 
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recalled  by  the  defendants  he  testified  that  the  footings  of  the 
Hellman  wall  extended  four  inches  over  the  trust  company's 
line,  and  that  he  was  putting  the  trust  company's  footings 
four  and  one-half  inches  into  the  Hellman  wall.  The  court 
stated  in  ruling  that  its  ruling  on  the  motion  for  a  nonsuit 
was  based  upon  the  fact  that  the  footings  extended  four  and 
one-half  inches  on  the  Hellman  property.  This  statement  of 
fact  by  the  court  was  unchallenged,  and  we  think  the  in- 
ference supported  by  the  evidence  of  architect  Parkinson  and 
others.  There  is  evidence  to  sustain  the  finding  that  the  four 
and  one-half  inch  niches  cut  in  the  Hellman  wall  to  acconmio- 
date  the  footings  of  the  Union  Trust  Company's  piers  were 
cut  at  the  instance  of  the  defendant  Union  Trust  Company, 
and  that  they  constituted  a  trespass  upon  the  property  of 
Hellman  to  that  extent.  The  picking  of  these  bricks  from 
the  wall  at  a  time  when  there  were  no  braces  to  support  the 
wall  warranted  a  finding  of  negligence  and  disregard  of 
proper  precaution  after  notice  given.  The  record  would  sup- 
port a  finding  that  the  proximate  cause  of  the  accident  was 
the  picking  and  removal  of  these  bricks  alone. 

There  was  a  conflict  in  the  testimony  as  to  whether  there 
was  any  faucet  or  water-pipes  at  the  south  end  of  the  Hell- 
man building,  and  the  wetness  of  the  earth  near  the  excava- 
tion may  have  been  the  result  of  the  breaking  of  either  drain, 
sewer  or  water  pipes,  or  all  of  them,  at  the  time  of  the  acci- 
dent There  is  evidence  to  support  the  finding  that  the  fall- 
ing of  the  wall  was  not  due  to  leaky  pipes,  drains  or  waste- 
pipes  on  the  Hellman  property,  and  therefore  the  finding 
will  not  be  disturbed  by  this  court. 

It  was  not  error  to  admit  the  testimony  of  the  witness 
Graves  as  to  the  contents  of  the  lease  from  Hellman  to  plain- 
tiffs. One  of  the  plaintiffs  testified  that  they  were  in  pos- 
session of  the  premises  under  a  written  lease,  but  that  the  lease 
had  been  lost,  and  he  gave  the  details  of  his  efforts  to  find  it. 
Mr.  Oraves  was  the  attorney  who  drew  the  lease,  and  he  was 
competent  to  testify  to  its  contents. 

While  the  city  ordinance  prescribing  the  depth  of  founda- 
tions for  brick  buildings  and  declaring  a  rule  of  damages 
was  considered  admissible  for  the  first  purpose  only,  we  do 
not  think  its  admission  could  in  any  manner  have  prejudiced 
the  case  of  defendantSi  as  the  findings,  so  far  as  they  affect 
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the  Union  Trust  Company,  are  framed  upon  the  theory  of  a 
trespass  committed  by  it. 

The  question  addressed  to  the  witness  Smith,  whether  or  not 
the  taking  out  of  the  bricks  from  the  foot  of  the  Hellman 
wall  *' would  in  any  manner  weaken  the  wall/'  was  hardly 
open  to  the  objection  which  was  sustained,  that  "it  is  calling 
for  expert  testimony."  We  think,  however,  the  court  was  cor- 
rect in  rejecting  the  testimony,  but  it  should  have  been  upon 
the  ground  that  it  called  for  opinion  evidence  which  was  not 
expert  There  could  have  been  but  one  answer  to  the  question, 
and  common  observation  would  have  supplied  that.  The  ob- 
jection to  the  other  question  propounded  to  the  same  witness 
was  properly  sustained. 

No  prejudicial  error  appearing  in  the  record,  the  judgment 
and  orders  appealed  from  are  affirmed. 

Allen,  P.  J^  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  2,  1908. 
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PAUL  C.  HARLAN,  Appellant,  v.  OSCAB  C.  SCHULZB. 

Bespondent 

H01iXSTEAl>— DXCLABATIOM    BT    WlTB    FOB    JoniT    BSNEriT— YaLIDITT— 

Usx  BT  WmB  roB  Pbostitution — ^Husband's  Knowledob  not 
Shown. — ^Wbere  a  homestead,  compriBing  a  dwelling  of  four 
rooniB  on  a  dtj  lot,  with  nBual  outbuildings,  purchased  by  the 
husband  in  the  wife's  name,  was  declared  by  her,  in  valid  form,  for 
their  joint  benefit,  it  inured  to  the  benefit  of  the  husband  as 
well  as  the  wife;  and  its  Talidity  is  neither  affected  hy  the  fact 
that  the  husband,  who  is  not  shown  to  have  anj  other  place  of 
nsidenee,  was  absent  part  of  the  time  in  the  course  of  his  em- 
ployment, nor  by  the  fact  that,  during  his  absence,  without  any 
showing  of  knowledge  on  his  part,  the  home  was  used  by  the 
wife  for  purposes  of  prostitution,  and  was  so  used  by  her  when 
tlie  homestead  was  declared. 
In, — CoNSTBUcnoir  of  Hombstkab  Aer — ^Personal  Qualifications  not 
D«— The  homestead  aet  prescribes  no  personal  qualifiea- 
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tions  touching  the  moral  character  of  the  elaimant,  ajid  does  not 
undertake  to  exclude  the  viciouB,  the  eriminal  or  the  immorml  from 
the  protection  given  hy  it. 

Id. — CBIMK — OONSTRUOTION  OF  PXNAL  OODX — ^PROPEKFT  NOT   FOBFKITSD. 

If  living  in  a  house  of  prostitution  is  a  erime  under  section  815 
of  the  Penal  Code,  jet  in  view  of  section  677  of  the  same  code  a 
conviction  therefor  could  not  have  the  effect  to  work  an/  for- 
feiture of  property   not  ezpreeslj  imposed  bj  law. 

Id.— Personal  Character  of  Wife  as  Claimant. — The  personal  char- 
acter or  conduct  of  the  wife  as  claimant  of  the  homestead,  how- 
ever immoral,  cannot  be  inquired  into  and  made  the  test  of  her 
right  to  claim  a  homestead  for  the  joint  benefit  of  herself  and 
husband. 

Id. — ^Valid  Claim  of  Homestead — ^Incidental  Use  for  Prostitxttion. 
Where  the  claim  of  the  homestead  is  valid  on  its  face,  and  there 
is  nothing  therein  to  indicate  that  it  is  to  be  used  for  any  other 
purpose  than  as  a  residence  for  husband  and  wife,  the  incidental 
use  bj  the  wife  of  the  home  for  purposes  of  prostitution  does 
not  destroy  the  right  to  the  homestead. 

Id^ — ^Transfer  of  Homestead. — ^The  wife,  In  whom  the  title  was 
vested,  could  not  convej  the  homestead,  and  her  moral  character 
cannot  affect  that  question.  The  homestead  can  onl/  bo  trans- 
ferred bj  the  joint  deed  of  husband  and  wife. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Solano 
County.    L.  O.  Harrier,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Paul  C.  Harlan,  Appellant^  in  propria  persona^ 

Oeo.  A.  Lamont,  for  Respondent 

CHIPMAN,  P.  J.— Action  to  quiet  title.  The  land  in  oon- 
trover^  is  a  certain  lot  situated  in  the  town  of  Dixon,  Solano 
county.  The  complaint  is  in  the  ordinary  form  of  an  action 
to  quiet  title.  Defendant  denies  the  averments  of  the  com- 
plaint and  avers  that  at  the  time  the  action  was  commenced 
he  was  the  owner  in  fee  of  the  premises.  It  is  further  averred 
that  on  November  3, 1904,  one  Josephine  Quick  was  the  owner 
of  the  land,  and  on  that  day  conveyed  the  same  to  Albert 
Manning,  who  on  November  9^  1904,  conveyed  the  same  to 
defendant.  The  answer  then  sets  forth  that  plaintiff  claims 
title  through  a  deed  dated  December  2,  1905,  from  said  Josa> 
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phine  Quick  and  William  Quick,  her  husband;  avers  that 
Josephine  Quick,  on  October  5,  1901,  filed  ''a  pretended 
declaration  of  homestead  which  declaration  is  claimed  by 
plaintiff  to  be  a  valid  homestead  declaration";  that  plaintiff 
took  said  deed  with  notice  of  said  deed  to  said  Manning; 
that  at  the  time  said  pretended  homestead  was  filed  ''the 
house  upon  said  premises  was  not  suitable  for  the  dwelling 
of  a  family  and  was  not  a  dwelling,  but  was  a  place  of  busi- 
ness, to  wit,  a  house  of  prostitution." 

The  court  made  the  following  findings  of  fact :  That  at  the 
commencement  of  the  suit  plaintiff  was  not  the  owner  of  the 
premises;  that  at  that  time  defendant  was  the  owner  in  fee 
thereof;  that  said  Josephine  Quick  was  the  owner  in  fee 
simple  of  the  land  on  November  8,  1905,  and  on  that  day  con- 
veyed the  same  to  said  Manning,  who  sold  and  conveyed  the 
same  to  defendant  on  November  9,  1905 ;  that  plaintiff  claims 
title  under  deed,  dated  December  2,  1905,  "made  by  William 
Quick  and  Josephine  Quick,  husband  and  wife";  that  at  the 
time  of  its  execution  plaintiff  had  actual  notice  of  the  pre- 
vious grants  by  Josephine  Quick  to  Manning  and  by  Manning 
to  defendant;  that  on  October  4,  1901,  said  Josephine  " exe- 
cuted and  acknowledged  in  proper  form,  and  on  October  5, 
1901,  recorded  ...  a  declaration  of  homestead  on  said  real 
property";  that  at  that  time  "she  was  a  married  woman  and 
was  the  wife  of  William  Quick,  the  only  other  member  of  the 
family,  and  was  residing  upon  the  said  real  property,  but  her 
family  did  not  then  reside  upon  said  real  property  and  that 
the  following  recital  in  said  declaration  of  homestead  was 
untrue,  to  wit:  'I  do  now,  at  the  time  of  making  this  declara- 
tion, actually  reside  with  my  family  on  the  land  and  premises 
hereinafter  described';  and  that  all  other  recitals  contained 
in  said  declaration  of  homestead  were  true."  The  court 
further  found  that,  at  the  time  of  the  execution  of  the  home- 
stead, October  4,  1901,  "in  physical  character,  the  dwelling- 
house  situated  on  said  real  property  was  capable  of  being  used 
as  a  human  habitation  and  residence  and  was  actually  so  used 
by  said  Josephine  Quick  on  said  October  4,  1901,  but  was  in- 
capable of  being  a  home,  by  reason  of  being  a  house  of  prosti- 
tution; and  that  by  reason  of  the  carrying  on  of  said  unlawful 
business  of  prostitution  in  said  dwelling-house,  the  before  de- 
scribed declaration  of  homestead  executed  on  October  4,  1901, 
f  CaL  App.— 19 
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was  of  no  force  or  effect,  and  was  invalid  and  void."  For 
like  reason  the  court  found  that  the  house  on  the  premises 
"was  not  suitable  for  the  dwelling  of  a  family  and  was  not 
such  dwelling,"  but  **was  a  house  of  prostitution." 

As  conclusions  of  law  the  court  found  that  said  premises 
could  not,  on  October  5,  1901,  be  selected  as  a  homestead  and 
the  declaration  of  homestead  was  void,  and  that  plaintiff  is 
entitled  to  no  relief.  Judgment  was  thereupon  entered  for 
defendant,  from  which  plaintiff  appeals  on  bill  of  exceptions. 

All  the  findings  of  fact  adverse  to  plaintiff  are  challenged 
for  insufiiciency  of  facts  to  support  them.  The  undisputed 
evidence  was  that  at  the  time  the  homestead  was  declared 
the  fee  simple  title  to  the  lot  was  in  Josephine  Quick;  that 
she  and  her  husband  first  rented  the  property  and  were  living 
on  it  when  her  husband  bought  it  and  the  deed  was  made  to 
Mrs.  Quick ;  that  she  was  then  the  wife  of  William  Quick  and 
that  they  both  resided  at  that  time  on  the  premises;  that  the 
husband  worked  away  from  his  home  at  times  for  different 
persons  in  the  neighborhood,  but  made  the  premises  his  home 
and  had  no  other;  that  the  family  consisted  of  Quick  and  his 
wife.  A  copy  of  the  homestead  declaration  is  in  the  record 
and  conforms  in  all  respects  to  the  requirements  of  the  stat- 
ute and  on  its  face  is  valid.  The  declaration,  among  other 
things,  stated:  ''I  declare  that  I  have  not  heretofore  made 
a  declaration  of  homestead;  and  I  declare  that  my  husband 
has  not  heretofore  made  a  declaration  of  homestead;  and  I, 
therefore,  make  this  declaration  for  the  joint  benefit  of  myself 
and  husband." 

Mrs.  Quick  testified:  *' There  were  three  buildings  upon 
this  property ;  a  house ;  a  woodshed  and  a  closet.  In  the  house 
there  were  four  rooms ;  Mrs.  Crandall,  my  servant,  made  a  bed- 
room out  of  the  front  room,  next  to  that  was  a  sitting-room, 
then  my  bedroom  and  then  a  kitchen.  Those  were  all  the 
rooms  in  the  house.  They  were  used  by  each  one  of  us  as  part 
of  our  home  at  that  time.  I  resided  there ;  that  was  the  only 
home  I  had.  My  husband  resided  there  at  that  time.  He 
worked  on  the  electric  light  line;  sometimes  he  went  away 
from  Dixon  to  his  work,  at  other  times  he  worked  around  near 
Dixon.  All  the  rooms  were  convenient  for  use  by  Mr.  Quick 
and  myself  as  a  home."  The  property  cost  originally  $125 
and  was  estimated  in  the  homestead  declaration  to  be  worth 
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$300.  Defendant  testified  that  he  paid  Manning  $200  for  it. 
The  evidence  that  the  house  was  used  as  a  house  of  prostitu- 
tion was  mostly  hearsay  and  circumstantial,  and  was  based 
upon  the  character  of  the  people  going  to  and  coming  from 
the  place  and  the  character  of  women  occasionally  seen  there. 
There  was  no  evidence  that  women  resided  in  the  house  and 
were  engaged  with  Mrs.  Quick  in  carrying  on  the  business  of 
prostitution,  or  that  any  persons  resided  there  other  than 
as  testified  by  Mrs.  Quick.  One  of  the  witnesses  testified:  **I 
do  not  know  whether  it  was  a  place  of  business  or  merely  the 
rendezvous  of  people.'*  Another  witness  testified:  **I  don't 
know  of  my  own  knowledge  that  the  business  of  prostitution 
was  going  on  in  there,  but  from  others;  I  concluded  so  from 
the  fact  that  certain  men  from  around  town  were  going 
there."  Defendant  testified:  *'Mrs.  Quick  was  living  in  that 
bouse  across  the  street  from  me;  it  seemed  to  be  her  home 
so  far  as  I  knew;  it  was  capable  of  being  used  as  a  residence, 
and  was  at  that  time  the  home  of  this  woman."  Much  of 
the  testimony  related  to  the  character  of  the  house  some  time 
after  the  homestead  was  declared. 

Appellant  makes  the  point  that  his  objection  to  the  testi- 
mony introduced  to  prove  prostitution  by  common  reputation 
should  have  been  sustained  and  that  section  315  of  the  Penal 
Code,  as  amended  in  1905,  which  permits  the  keeping  of  a 
house  of  ill-fame  to  be  proved  by  common  repute,  is  not  ret- 
roactive and  did  not  warrant  the  introduction  of  such  proof 
of  acts  occurring  long  prior  to  the  amendment;  that  the  sec- 
tion did  not  make  reputation  competent  proof  of  the  use  of  a 
house  for  the  purposes  of  prostitution;  that  while  the  **ill- 
fame"  (or  evil  notoriety)  of  a  house  may  be  shown  by  hear- 
say, the  use  of  the  house  for  prostitution  must  be  established 
as  a  fact.  (Citing  State  v.  EaberU,  72  Iowa,  138,  [33  N.  W. 
461].)  We  think,  however,  there  was  evidence  sufficient  to 
justify  the  inference  that  at  the  time  the  homestead  was  de- 
clared persons  visited  the  house  for  purposes  of  prostitution, 
although  there  was  no  witness  of  the  act  itself  being  com- 
mitted. We  prefer  to  deal  with  the  specific  ground  upon  which 
the  court  based  its  decision  that  the  homestead  was  invalid, 
rather  than  consider  the  alleged  errors  in  admitting  testimony. 
Indeed,  this  is  the  only  ground  urged  by  respondent  in  support 
of  the  findings  and  judgment 
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''The  homestead  consists  of  the  dwelling-house  in  which  the 
claimant  resides,  and  the  land  on  which  the  same  is  situated, 
selected  as  in  this  title  provided.'*  (Civ.  Code,  sec.  1237.) 
The  declaration  must  contain,  when  made  by  the  wife,  ''that 
her  husband  has  not  made  such  declaration,  and  that  she  there- 
fore makes  the  declaration  for  their  joint  benefit.  2.  A  state- 
ment that  the  person  making  it  is  residing  on  the  premises, 
and  claims  them  as  a  homestead."  There  is  no  pretense  that 
the  husband  had  a  residence  elsewhere,  and  both  he  and  his 
wife  testified  that  at  the  time  the  homestead  was  declared 
neither  of  them  had  any  other  residence,  but  that  this  property 
was  their  only  residence  and  as  to  the  wife  the  court  found 
that  she  resided  on  the  premises.  The  statute  requires  only 
that  the  ''claimant"  shall  show  residence.  The  temporary  ab- 
sence of  the  husband,  his  employment  away  from  his  home,  in 
the  absence  of  any  showing  that  he  had  taken  up  a  residence 
elsewhere,  would  not  prevent  the  wife  from  securing  the  bene- 
fits of  the  homestead  act  for  herself  and  husband.  (See  0am- 
beiie  v.  Brock,  41  CaL  78;  Skinner  v.  Eallf  69  CaL  195,  [10 
Pac.  406].)  Once  created  the  homestead  "can  be  abandoned 
only  by  a  declaration  of  abandonment,  or  a  grant  thereof,  ex- 
ecuted and  acknowledged."  (Civ.  Code,  sec.  1243;  Simonsan 
V.  Burr,  121  Cal.  582,  [54  Pac.  87] ;  Freiermuth  v.  Sieigleman, 
130  Cal.  392,  [80  Am.  St  Bep.  138,  62  Pac  615],  and  cases 
there  cited.) 

We  do  not  understand  respondent  to  controvert  these  propo- 
sitions. It  is  said  in  his  brief : ' '  The  home  that  homestead  laws 
were  made  to  protect  is  the  home  of  decency  and  respectability, 
where  a  man  and  his  wife  may  live  without  reproach  and  their 
children  raised  without  shame."  It  is  furthermore  claimed 
that  the  premises  were  "primarily  a  place  of  business  and 
could  not  be  selected  as  a  homestead."  (Citing  Laughlin  v. 
Wright,  63  Cal.  113 ;  McDoweU  v.  His  Creditors,  103  Cal.  264, 
[42  Am.  St.  Rep.  114,  35  Pac.  1031] ;  Beronio  v.  Ventura 
County  L.  Co.,  129  Cal.  232,  [79  Am.  St  Hep.  118,  61  Pac. 
958].) 

The  ideal  home  which  respondent  describes  is  greatly  to  be 
desired,  but  does  the  law  make  it  a  prerequisite  to  claiming  the 
benefit  of  a  homestead?  So  far  as  is  disclosed  by  the  home- 
stead act  no  personal  qualifications,  touching  the  moral  char- 
acter of  the  claimant,  are  prescribed.    Nor  does  the  statute  on- 
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dertake  to  exclude  the  vicious,  the  criminal  or  the  immoral 
from  the  protection  given  by  it,  or  to  deprive  them  from  the 
shelter  intended  thus  to  be  thrown  around  the  family,  how- 
ever unworthy.  The  right  to  declare  a  homestead  on  one's 
home  is  in  no  wise  dependent  upon  right  living.  If  we  may 
inquire  into  one  species  of  immorality,  why  not  into  all ;  and 
where  can  a  just  line  of  discrimination  be  drawn  t  There  may 
be  irreconcilable  differences  between  husband  and  wife;  they 
may  be  oonmiitting  acts  of  cruelty  toward  each  other  at  times 
unbearable;  the  marriage  vow  may  be  recklessly  violated  by 
one  or  the  other;  the  children  may  be  surrounded  by  an  at- 
mosphere destructive  of  moral  health  or  growth  and  daily  wit- 
nesses of  revolting  conduct  by  their  parents,  and  yet,  we  see 
nothing  in  the  law  that  would  prohibit  such  a  family  from  pro- 
tecting itself  by  a  valid  homestead.  The  homestead  is  as  much 
for  the  benefit  of  the  husband  (and  children  where  there  are 
any)  as  for  the  wife,  and  there  is  not  the  slightest  evidence  in 
this  case  that  the  husband  was  a  party  or  had  knowledge  of 
the  conduct  of  his  wife  and  the  uses  she  made  of  their  home  in 
his  absence.  Judge  Baldwin  said  in  Lies  v.  De  Diablar,  12 
CaL  328:  ''The  adultery  or  abandonment  by  the  wife  did  not 
divest  the  property  of  the  character  of  homestead.  .  .  .  We  do 
not  see  that  the  statute  has  made  the  crime  of  adultery,  or 
abandonment,  or  desertion  by  the  wife  of  the  husband,  or  of 
the  family,  a  cause  of  defeating  or  impairing  her  right.'* 

Prince  v.  Hake,  75  Wis.  638,  [44  N.  W.  825],  was  an  action 
to  restrain  the  sheriff  from  selling  on  execution  certain  lots 
which  constituted  the  homestead  of  plaintiff's  intestate,  Ma- 
honey,  when  the  judgment  was  recovered.  The  answer  al- 
leged "by  way  of  avoidance  of  Mahoney's  homestead  right, 
that  at  the  time  of  docketing  such  judgment,  the  only  build- 
ing upon  the  lots  in  question  used  as  a  residence  was,  and  ever 
since  has  been,  a  bawdy-house — an  open  and  notorious  house 
of  prostitution — ^used  and  kept  as  such  by  Mahoney,  and  well 
known  to  be  such  by  him  and  his  family ;  also  that  during  all 
that  time  Mahoney  sold  liquors  upon  said  lots  without  any  li- 
cense,  and  contrary  to  law."  The  court  on  appeal  directed 
that  the  demurrer  to  the  answer  be  sustained.  Speaking  of 
the  effect  of  the  homestead  the  court  said :  ''This  exempted  the 
property  from  sale  on  execution  for  his  debt,  no  matter  to  what 
other  uses  he  put  it^  or  that  he  used  it  for  criminal  purposes^ 
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or  committed  crime  upon  it.  The  statute  exempts  from  seizure 
and  sale,  on  execution,  a  certain  quantity  of  land  owned  and 
occupied  by  any  resident  of  the  state  as  a  homestead.  The 
exemption  is  unqualified.  No  exception  is  made  against  an 
occupant  who  conducts  an  unlawful  business,  or  conunits  crime 
upon  such  premises,  and  the  courts  have  no  authority  to  inter- 
polate such  an  exception  therein.  The  law  provides  the  pun- 
ishment which  may  be  inflicted  upon  a  person  convicted  of  the 
crimes  with  which  Mahoney  is  charged,  but  the  forfeiture  of 
his  homestead  right  is  no  part  of  such  punishment.  ...  In 
the  present  case  the  right  to  the  exception  does  not  depend 
upon  the  business  in  which  Mahoney  was  engaged,  but  upon 
his  ownership  and  occupancy  of  the  premises  as  his  home. 
Surely  the  vilest  of  criminals  out  of  prison  may  have  a  home.'* 
In  discussing  the  subject  Mr.  Freeman  says:  **If,  however, 
we  concede  that  the  dishonest  are  not  worthy  the  benefits  of  the 
exemption  laws,  it  still  seems  that  we  should  not,  as  judges, 
enforce  our  peculiar  ideas  until  they  had  met  the  supreme  ap- 
proval of  the  legislature.  Judges  ought  not  to  pronounce  sen- 
tence where  the  law  has  provided  no  penalty.  Besides,  it 
must  be  remembered  that  one  of  the  chief  objects  of  these 
laws  is  to  protect  and  provide  for  the  debtor's  family,  and 
that  this  object  would  be  partially  subverted  by  making  the 
benefit  of  the  law  depend  upon  the  character  of  the  debtor.*' 
It  was  said  in  Vandall  v.  league,  142  Cal.  471,  [76  Pac.  35] : 
''While  the  husband  and  wife  are  living  the  homestead  can  be 
destroyed  only  by  the  joint  act  of  both  husband  and  wife"; 
and  speaking  of  the  operation  of  a  general  statute  (of  which 
the  homestead  statute  is  an  example)  the  court  said:  ''It  must 
be  applied  generally  and  in  all  cases  where  exception  to  its 
operation  is  not  specifically  made. "  We  are  unable  to  see  that 
any  different  rule  should  prevail  in  the  construction  of  the 
statute  authorizing  the  creation  of  the  homestead  and  in  con- 
struing that  other  part  of  the  same  statute  which  relates  to 
its  abandonment  or  its  sale  on  execution.  If  residing  in  a 
house  of  prostitution  is  a  crime,  as  suggested  by  respondent 
in  view  of  section  315  of  the  Penal  Code,  we  must  not  overlook 
section  677  of  the  same  code,  which  declares:  "No  conviction 
of  any  person  for  crime  works  any  forfeiture  of  any  prop- 
erty, except  in  cases  in  which  a  forfeiture  is  expressly  imposed 
by  law;  and  all  forfeitures  to  the  people  of  this  state,  in  the 
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nature  of  a  deodand,  or  where  any  person  shall  flee  from  jus- 
tice, are  abolished.'* 

The  remaining  question  is.  Were  the  premises  used  primarily 
88  a  place  in  which  to  carry  on  the  business  of  prostitution 
within  the  rule  laid  down  in  the  cases  cited  by  respondent! 
It  becomes  necessary  to  examine  these  cases.  In  Laughlin  v. 
Wright,  63  Cal.  113,  the  court  said:  ''The  tise  of  the  property 
IS  an  important  element  to  be  considered.  From  the  record 
in  this  case  it  appears  that  the  premises  in  question  were  used 
by  the  Wrights  (the  owners)  primarily  and  principally  as  a 
hotel  for  the  accommodation  of  the  public.  It  was  so  used  at 
the  time  of  the  filing  of  the  declaration,  and  until  August, 
1874,  when,  because  of  the  embarrassed  condition  of  their 
business,  they  left  the  hotel  and  put  it  in  other  hands.  The 
Wrights,  it  is  true,  lived  in  the  hotel  until  August,  1874,  but 
their  residence  there  was  incidental  to  the  business  of  'running 
the  hotel.' ''  In  McDowell  v.  His  Creditors,  103  Cal.  264, 
[42  Am.  St.  Rep.  114,  35  Pac.  103],  McDowell  was  an  in- 
solvent and  petitioned  the  court  to  set  apart  the  real  prop- 
er^ in  question  as  a  homestead.  The  facts  were  that  he 
erected  the  building  on  the  premises  "for  the  special  purpose 
of  boarding  and  lodging  railroad  men  and  the  public  gen- 
erally. As  first  constructed,  the  building  consisted  of  a  bar- 
room, office,  dining-room,  and  eight  sleeping-rooms,  but  dur- 
ing the  year  it  was  enlarged  somewhat.  A  large  sign  was 
placed  upon  it  designating  it  as  the  'El  Monte  Hotel,'  and  by 
that  name  it  was  advertised  in  the  newspapers  and  by  cards. 
From  the  time  of  its  completion  .  .  .  appellant  used  the 
building  primarily  as  a  hotel."  The  court  said:  "The  evi- 
dence clearly  tended  to  show  that  the  building  was  constructed 
to  be  used,  and  from  the  time  of  its  construction  it  was  used, 
primarily  and  principally,  as  a  hotel  for  the  accommodation 
of  the  public.  And  it  was  being  so  used  by  appellant  at  the 
time  he  filed  his  declaration  of  homestead.  This  being  so,  the 
ease  is  plainly  within  the  rule  declared  in  Laughlin  v.  Wright, 
63  Cal.  113."  In  Beronio  v.  Ventura  County  Lumber  Co,,  129 
Cal.  232,  [79  Am.  St.  Rep.  118,  61  Pac.  958],  it  appeared  that 
Beronio  "was  the  owner  of  the  land  involved  in  the  action, 
and  built  thereon  a  two-story  brick  building  for  the  purpose 
of  conducting  therein  a  general  merchandise  store  and  hoteL 
He  was  at  that  time  unmarried,  and  with  his  servant  conducted 
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said  business  and  hotel  until  March  29, 1886,  when  he  married, 
and  thereafter  with  his  wife  continued  to  conduct  the  business, 
occupying  a  portion  of  the  building  with  his  family  for  that 
purpose.  .  .  .  February  S,  1887,  he  executed  and  acknowl- 
edged a  declaration  of  homestead  upon  said  lot,  sufficient  in 
form,  and  the  same  was  filed  with  the  county  recorder." 
Upon  the  authority  of  Laughlin  v.  Wright  and  McDowell  v. 
His  Creditors,  it  was  held  that  the  declaration  did  not  have 
the  effect  to  impress  the  property  with  the  characteristics  of 
a  homestead. 

In  the  recent  case  of  Estate  of  Levy^  141  Cal.  646,  [99  Am. 
St.  Rep.  92,  75  Pac.  301],  Mr.  Justice  AngeUotti  discusses  the 
subject  and  reviews  the  cases  in  a  manner  to  leave  nothing 
further  to  be  desired.  The  doctrine  of  Heathman  v.  Holmes, 
94  CaL  291,  [29  Pac.  404],  is  fully  approved.  The  court,  in 
the  latter  case,  speaking  through  Mr.  Justice  McFarland,  said : 
''In  the  case  at  bar,  it  is  not  contended  by  respondents  that 
the  appellants  did  not  continue  to  reside  in  the  building  and 
make  it  their  home,  or  that  they  had  any  other  residence  or 
home.  .  .  .  But  it  is  contended  that  because  for  part  of  that 
time  they  leased  part  of  the  building,  although  residing  them- 
selves in  the  part  not  leased,  therefore  they  lost  the  right  of 
homestead.  We  cannot  concur  in  this  view.  To  do  so  would 
be  to  hold  that  appellants  lost  their  residence  without  chang- 
ing it,  and  left  their  home  without  going  away.  ...  It  would 
be  strange,  indeed,  if  the  occupants  of  a  house  could  not  use 
part  of  it  for  family  revenue,  no  matter  how  favorable  the  op- 
portunity might  be  to  do  80,  without  forfeiting  the  home  it- 
self.'* 

In  Estate  of  Levy  the  court,  referring  to  cases  cited,  said: 
''These  cases  are  all  authority  for  the  proposition  that  if  the 
building  is  the  actual  bona  fide  residence  of  a  party,  he  may 
legally  select  it  and  the  land  on  which  it  is  situated  as  a  home- 
stead, even  though,  incidentally,  a  part  thereof,  no  matter  how 
large,  may  be  used  by  him  for  other  purposes  than  the  family 
residence.  ...  In  no  case  has  it  been  decided  that  where  a 
portion  of  a  building  is  dedicated  to  residence  purposes,  and 
is  actually  occupied  by  the  claimant  as  the  home  of  himself 
and  his  family,  and  such  occupation  is  not  merely  incidental 
to  the  canying  on  of  some  business  in  other  parts  of  the  build- 
ing, the  building  and  the  land  on  which  it  is  situated  cannot 
be  legally  selected  as  a  homestead." 
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The  undisputed  testimony  was  that  llrs.  Quick  lived  upon 
the  homestead  premises  and  that  it  was  the  only  house  or  resi- 
dence she  and  her  husband  then  had ;  the  defendant  testified 
that  this  was  her  home  and  the  court  found  that  she  resided 
there.  There  is  not  a  particle  of  evidence  that  the  primary 
object  of  the  family  in  purchasing  and  occupying  the  place 
was  to  establish  and  carry  on  the  business  of  prostitution; 
that  the  residence  was  incidental  to  the  business.  On  the  con- 
trary, whatever  of  this  kind  of  business  was  carried  on  in  the 
house  was  incident  to  the  residence  of  the  family.  Unless 
we  can  say  that  this  incidental  use  destroyed  the  right  to  claim 
a  homestead  because  of  its  immorality,  we  cannot  say  that 
the  homestead  was  void.  That  the  personal  character  of  the 
claimant  or  her  personal  conduct,  however  immoral,  in  con- 
ducting her  home  can  be  inquired  into  and  alone  made  the 
test  of  her  right  to  a  homestead  we  do  not  believe.  If  she 
ean  declare  a  homestead,  though  phe  earns  a  living  in  part  and 
incidentally  by  the  art  of  millinery,  or  renting  rooms,  or  other 
legitimate  occupation,  there  is  no  law  that  would  deprive  her 
of  this  right  because  she  violated  the  seventh  commandment. 
The  cases  all  hold  that  the  statute  is  remedial  and  should  be 
given  a  liberal  construction. 

Defendant's  title  rests  upon  the  deed  of  Mrs.  Quick  who, 
as  we  have  seen,  could  not  alone  make  a  valid  conveyance. 
Plaintiff's  title,  the  homestead  being  valid,  rests  upon  the  deed 
executed  by  both  husband  and  wife  and  conveyed  the  fee. 
The  findings  to  the  contrary  are  not  supported  by  the  evi- 
dence.   The  judgment  is,  therefore,  reversed. 

Hart,  J.9  and  Burnett,  J.,  concurred 
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[C9t.  No.  409.    Third  AppeUate  District. — ^Jannarf  8,  1908.] 

STATE  COMMISSION  IN  LUNACY,  AppeUant,  v.  E.  D. 
ELDBIDOE,  Respondent. 

State  Hospital — Action  to  €k>MPEL  Support  ov  Indigent  Insane 
Son — EviDBNOS  —  Commitment  —  Jurisdiction  —  Collateral  At- 
tack.— la  an  action  hj  the  state  commission  in  lunaej  to  compel 
E  father  to  support  an  adult  indigent  insane  son  committed  to  E 
state  hospital  for  the  insane,  where  the  eommitment  showed  that 
it  was  made  upon  an  affidavit  alleging  his  insanity,  and  after  a 
medical  examination,  and  that  he  was  brought  before  the  judge 
of  the  superior  court  haying  jurisdiction  of  his  person  for  ez- 
Emination  on  e  charge  of  insanitj,  and  that  upon  testimonj 
heard  he  was  adjudged  insane,  and  ordered  confined  in  such  statE 
hospital,  it  was  error  to  exclude  such  commitment  from  eridenoe, 
upon  a  collateral  attack  thereupon  hj  the  defendant,  because  it 
did  not  show  affirmativelj  that  he  was  served  with  a  warrant  of 
arrest,  or  with  notiee  of  the  charge  upon  which  he  was  to  be  ei* 
Emined. 

lE. — Peesumption  upon  Collateral  Attack. — ^As  against  a  collateral 
attack  upon  the  commitment,  it  will  be  presumed,  where  the  con- 
trarj  does  not  appear  upon  the  face  of  the  proceedings,  that  the 
eourt  having  jurisdiction  of  the  person  adjudged  insane,  in  the 
exercise  of  its  statutory  power,  did  all  that  the  statute  requires  to 
giTe  it  jurisdiction  to  act. 

Is. — ^LiABiUTT  OF  Relatives  to  Support  Indigent  Insane — Constitu- 
tional Law. — Section  2176  of  the  Political  Code,  requiring  cer- 
tain relatives,  having  the  financial  abilitj  to  do  so,  to  support  in- 
digent insane  kindred  committed  to  a  state  hospital,  is  not  unconstitu- 
tional, as  being  special  or  class  legislation,  or  as  an  attempt  to 
take  private  property  for  public  use  without  compensation,  or  as 
imposing  an  unequal  burden  upon  one  class  and  discriminating 
In  favor  of  another  upon  whom  the  burden  is  not  cast,  or  as  im- 
posing double  taxation.  The  Uabilitj  for  such  support  rests  npon 
E  legal  as  well  as  e  natural  duty. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  triaL 
Frank  H.  Smith,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 
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n.  S.  Webby  Attorn^  Qeneral,  and  John  W.  Stetson,  for 
A.ppellant 

The  court  erred  in  excluding  the  commitment  from  evidence. 
It  was  valid  and  could  not  be  collaterally  assailed.  The  pre- 
sumption is  in  favor  of  the  jurisdiction.  (Ez  parte  Clary,  149 
Cal.  732,  87  Pac.  580;  Koehler  v.  Holt  Mfg.  Co,,  146  Cal.  335, 
338,  80  Pac.  73.)  Section  2176  of  the  Political  Code,  making 
the  father  liable  for  the  care  of  an  adult  son  confined  in  a  state 
hospital,  is  constitutional  and  is  not  subject  to  the  objection 
to  the  insanity  law  of  1897,  passed  upon  in  Ex  parte  Lam- 
bert, 134  Cal.  626,  86  Am.  St.  Bep.  296,  66  Pac.  851. 
This  statute  cannot  be  deemed  unconstitutional  as  not  re- 
quiring reasonable  and  constitutional  procedure.  {Brown  v. 
Urqukart,  139  Fed.  849;  Black's  Interpretation  of  Law,  p. 
93.)  Similar  laws  in  other  states  have  never  been  questioned 
88  to  their  constitutionality.  {Edwards  v.  Davis,  16  Johns. 
281;  Ex  parte  Hunt,  5  Cow.  284;  St&vens  v.  Cheney,  36  Hun, 
1;  De  Puy  v.  Cook,  90  Hun,  43,  35  N.  T.  Supp.  632;  WaU 
bridge  v.  Waliridgef  46  Vt.  617;  Weathersfield  v.  Montague, 
8  Cowp.  507 ;  Jasper  Co.  v.  Osbom,  59  Iowa,  208,  13  N.  W. 
104;  Superintendent  of  Poor  v.  Rahhitt,  99  Mich.  60,  57  N.  W. 
1084.)  The  law  is  not  special  legislation.  It  applies  to  all 
of  a  elass.    There  is  no  valid  constitutional  objection  thereto. 

Buck  &  Middlecoff,  for  Respondent 

The  right  to  maintain  an  action  against  the  father  for  the 
support  of  his  adult  child  is  purely  the  creation  of  the  statute. 
No  such  right  exists  at  common  law.  {Napa  State  Hospital 
V.  Flaherty,  134  Cal.  315,  66  Pac.  322;  City  of  Albany  v.  Mo 
Namara,  117  N.  T.  168,  22  N.  B.  931.)  Plaintiff  was  not  en- 
titled to  recover  because  not  proving  the  allegation  that  the 
insane  son  was  ''duly  committed"  to  the  Stockton  Insane 
Asylum.  {Portland  v.  Bangor,  65  Me.  120,  20  Am.  Rep.  681 ; 
Michaels  v.  Central  Ky.  Asylum,  118  Ky.  445,  81  S.  W.  247.) 
There  is  no  presumption  that  the  statute  was  complied  with,  or 
in  favor  of  the  commitment.  {In  Matter  of  Lambert,  134  Cal. 
630,  86  Am.  St  Rep.  296,  66  Pac.  851;  Bedell  v.  Scott,  126 
Cal.  675,  59  Pac.  210.)  In  the  case  of  In  re  Clary,  149  Cal. 
732,  87  Pac.  580,  32  Cal.  Dec.  236,  emphasis  is  placed  upon 
the  fact  that  the  commitment  showed  that  the  insane  person 
3Rras  ' '  duly  committed. ' '   The  word  *  *  duly, ' '  in  legal  parlance, 
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means  *' according  to  law."  (BroumeU  v.  Oreentoich,  114 
N.  Y.  518,  22  N.  E.  24,  4  L.  R.  A.  685.)  Section  2176  is  un- 
constitutional  (Baldwin  v.  County  of  Douglas,  37  Neb.  283, 
55  N.  W.  875,  20  L.  R.  A.  850.) 

HART,  J. — This  action  was  commenced  by  the  plaintiflP  on 
the  thirteenth  day  of  November,  1905,  for  the  recovery  of  the 
sum  of  $2,370,  alleged  to  be  due  from  the  defendant,  by  virtue 
of  the  provisions  of  section  2176  of  the  Political  Code,  for  the 
care,  support  and  maintenance  of  the  latter's  adult  son,  who 
was,  the  complaint  alleges,  at  the  age  of  thirty-four  years, 
duly  committed,  on  the  thirteenth  day  of  September,  1892,  to 
the  State  Insane  Asylum  at  Stockton.  The  trial  resulted  in 
a  judgment  for  the  defendant,  and  this  appeal  is  from  the 
order  denying  plaintiff  a  new  trial. 

There  are  only  two  questions  presented  and  discussed  by 
counsel  The  first  is  as  to  the  nding  of  the  court,  upon  the 
objection  of  respondent,  excluding  as  evidence  the  commitment 
upon  which  the  patient,  E.  E.  Eldridge,  is  held  in  custody 
by  the  superintendent  of  the  State  Hospital  for  the  Insane 
at  Stockton.  The  second  involves  an  attack  upon  the  consti- 
tutional validity  of  section  2176  of  the  Political  Code,  impos- 
ing upon  certain  designated  relatives  the  liability  for  the  sup- 
port and  maintenance  ''of  any  insane  person  in  a  state  hospital 
for  the  insane  to  which  he  has  been  or  may  hereafter  be  com- 
mitted or  transferred.*' 

The  answer,  among  other  things,  sets  up  the  statute  of 
limitations — section  338,  subdivision  1,  of  the  Code  of  Civil 
Procedure — ^in  bar  of  plaintiff's  action.  With  reference  to 
the  special  plea,  counsel  for  the  plaintiff  admitted  at  the  trial 
''that  defendant's  plea  of  the  statute  of  limitations  is  good 
and  valid  for  all  but  three  years  prior  to  the  conunenoement 
of  the  action,  and  appellant  waived  judgment  for  any  amount 
accruing  prior  to  that  time.*' 

The  medical  superintendent  of  the  Stockton  State  Hospital, 
Dr.  Asa  Clark,  was  called  as  a  witness  by  plaintiff,  and,  after 
testifying  that  E.  E.  Eldridge  had  been  an  inmate  of  the 
hospital  since  1892,  "living  there  under  the  care  of  the  in- 
stitution and  under  my  charge  as  medical  superintendent  dur- 
ing all  of  that  time,"  he  was  shown  the  document  purporting 
to  be  the  commitment  under  the  authority  of  which  the  patient 
was  detained.    Dr.  Clark  identified  the  document  and  stated 
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that  it  constituted  his  authority  for  the  custody  of  said  El- 
dridge ;  whereupon  counsel  for  plaintiff  offered  it  in  evidence 
and  the  offer  was  rejected  by  the  court  under  objection  by 
the  defendant  Thus  the  first  question  was  raised  and  is  here 
presented. 

The  document  which  the  court  refused  to  admit  in  evidence 
consisted  of  an  affidavit  by  one  C.  A.  Eldridge,  alleging  the 
insanity  of  E.  E.  Eldridge,  the  medical  examination  of  the 
doctors  appointed  by  the  court  as  the  lunacy  commission,  and 
the  order  of  commitment  by  the  court  Said  order,  which  fol- 
lows the  affidavit,  reads  as  follows: 

^'E.  E.  Eldridge,  the  person  named  in  the  foregoing  affi- 
davit, being  this  day  brought  before  me,  Judge  of  the  Superior 
Courts  County  of  San  Joaquin,  for  examination  on  a  charge 
of  insanity  and  having  heard  the  testimony  of  C.  A.  Eldridge 
and  Mrs.  E.  E.  Eldridge,  witnesses  who  have  been  acquainted 
with  the  accused  during  the  time  of  the  alleged  insanity; 
and  also  the  testimony  of  the  examining  physicians,  and  be- 
ing myself  satisfied  after  a  personal  examination  that  the  said 
E.  E.  Eldridge  is  insane  and  is  so  far  disordered  in  mind  as 
to  endanger  health,  person  or  property ;  and  is  not  a  case  of 
idiocy,  imbecility,  dementia,  or  any  class  of  incurable  and 
harmless  insanity,  nor  a  case  of  delirium  tremens;  and  being 
further  satisfied  of  the  truth  of  all  the  matters  set  forth  in 
said  physicians'  certificate,  I  do  hereby  order  him  to  be  eon- 
fined  in  the  State  Insane  A^lum  at  Stockton. 

"I  do  hereby  charge  the  Sheriff  of  San  Joaquin  County 
with  the  execution  of  this  order. 

''And  I  certify  that  the  sum  of dollars  was  found 

on  the  person  of  said  patient  at  the  time  of  h....  arrest, 

which  said is  ordered  to  deliver  to  the  Chief  Medical 

Officer  of  said  Asylum. 

"Witness  my  hand,  this  13th  day  of  Sept  1892. 

"ANSEL  SMITH, 
** Judge  of  Superior  Court" 

The  opposition  to  the  introduction  of  said  commitment  and 
the  proceedings  leading  thereto  was  upon  the  ground  that  the 
same  failed  to  show  tiiat  the  patient  had  been  "duly  com- 
mitted,'' or  not  committed  according  to  the  requirements  of 
the  statute.  In  support  of  this  position  it  was  insisted  at  the 
trial  and  here  contended  that  it  does  not  appear  from  the  pro- 
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eeedings  before  the  court  resulting  in  the  commitment  of  the 
patient  that  the  alleged  incompetent  was  served  with  a  warrant 
of  arrest  or  given  the  requisite  notice  of  the  charge  upon  which 
he  was  to  be  examined.  Therefore,  it  is  urged,  the  proffered 
evidence  was  properly  excluded  because  it  does  not  show  thaV 
the  patient  had  been  **duly  "  committed — ^that  is,  committed  in 
the  manner  required  by  the  provisions  of  the  lunacy  law. 
To  sustain  their  contention  upon  this  point  counsel  for  re- 
spondent cite  the  cases  of  In  re  Lambert,  134  Cal.  630,  [86 
Am.  St.  Rep.  296,  66  Pac  851],  McOee  v.  Hayes,  127  Cal.  336, 
[78  Am.  St.  Rep.  57,  59  Pac  767] ,  and  Bedell  v.  Scott,  126 
Cal.  675,  [59  Pac.  210]. 

We  are  of  the  opinion  that  the  refusal  of  the  court  to  allow 
the  evidence,  as  offered  by  appellant,  of  the  proceedings  and 
of  the  order  of  commitment  following  therefrom  upon  which 
the  alleged  incompetent  was  and  is  held  in  custody  as  an  in- 
sane inmate  of  the  state  hospital  constituted  error,  and,  if 
error,  it  is  obviously  highly  prejudicial,  because  the  excluded 
evidence  was  of  the  very  essence  and  the  foundation  of  plain- 
tiff's  cause  of  action.  It  may  be  conceded  that  the  power  of 
the  superior  courts  to  examine  or  try  and  commit  insane  per- 
sons to  the  hospitals  for  the  insane,  maintained  by  the  state, 
is  derivable  alone  from  legislative  enactments,  and  not  from 
the  constitution,  and,  while  the  jurisdiction  over  such  cases 
is  special,  we  are  not  prepared  to  accept  the  doctrine  that  it 
is  so  limited  as  to  deprive  proceedings  had  under  the  exercise 
of  such  power  of  the  presumption  of  their  regularity,  par- 
ticularly where  they  are  not  under  direct  attack.  There  is 
language  in  the  ease  of  In  re  Lambert,  supra,  apparently  jus- 
tifying the  contention  that  there  can  be  indulged  no  presump- 
tion in  favor  of  the  validity  of  the  proceedings  authorized  for 
the  purpose  of  an  inquisition  into  a  charge  of  insanity  against 
a  person,  and  that,  consequently,  every  material  fact  requisite 
to  give  the  court  jurisdiction  to  hear  and  determine  the  issue 
in  such  case  ''shall  be  set  forth  in  the  document  by  virtue 
of  which  the  person  is  to  be  deprived  of  his  liberty  or  estate." 
But  if  the  language  referred  to  in  that  case  may  be  subject 
to  an  interpretation  agreeably  to  the  contention  of  counsel 
for  respondent,  we  think  it  is  virtually  overruled  by  a  later 
expression  of  the  supreme  court  to  be  found  in  the  case  of 
E»  parte  Clary,  149  CaL  732,  [87  Pae.  580J.    In  that  case, 
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discussing  the  requisites  of  a  valid  commitment  under  our 
insanity  law,  Associate  Justice  Shaw,  speaking  for  the  court, 
says:  **  .  .  ,  We  do  not  mean  to  intimate,  however,  that,  upon 
a  collateral  attack,  the  absence  of  the  statement  of  a  proper 
finding  in  the  record  would  be  fatal  to  the  validity  of  the 
judgment  in  an  insanity  proceeding,  where  the  court  had  jur- 
isdiction of  the  person  adjudged  insane.'*  Thus  it  will  be 
observed  it  is  at  least  intimated  by  the  court  that,  where  the 
attack  upon  the  proceeding  is  not  direct,  it  will  be  assumed, 
where  it  does  not  wholly  so  appear  upon  the  face  of  such  pro- 
ceeding that  the  court,  in  the  exercise  of  its  statutory  power, 
did  all  that  the  statute  requires  to  give  it  jurisdiction  to  act 
The  important  distinction  between  the  commitment  in  the 
case  at  bar  and  the  one  in  the  Clary  case  is  that  in  the  latter 
it  is  stated  that  the  hearing  was  chily  had,  while  in  the  former 
the  italicized  \\  ords  are  not  employed.  These  words,  it  is  said 
by  respondent,  or  their  equivalent  in  signification,  should  have 
been  used  in  the  commitment  before  us  in  order  to  fortify  it 
against  even  collateral  attack.  The  order  of  commitment 
shows  that  an  aflSdavit,  charging  Eldridge  with  insanity,  was 
filed,  and  that  he  was  brought  before  the  judge  who  com- 
mitted him  for  examination  on  said  charge  of  insanity.  It 
also  appears  from  the  commitment  that  witnesses  were  ex- 
amined in  addition  to  the  testimony  given  by  the  examining 
physicians  as  to  the  charge.  Clearly  enough  it  appears  from 
the  commitment  that  a  hearing  or  trial  was  had  in  the  presence 
of  the  accused,  and  we  know  of  no  principle  of  law  from 
which  we  can  find  any  warrant  for  holding,  under  a  collateral 
attack,  that,  because  it  does  not  also  appear  that  the  accused 
was  arrested  in  the  manner  pointed  out  by  the  statute,  the  en- 
tire proceeding  was  irregularly  conducted  and,  therefore, 
void.  In  Bible  v.  Wisecarver  (Tenn.),  50  S.  W.  670,  referring 
to  an  attack  upon  a  proceeding  resulting  in  the  adjudication 
that  a  certain  person  was  non  compos  mentis,  it  is  said:  *'The 
main  ground  of  objection  is  that  he  had  no  notice  of  the  pro- 
ceedings against  him,  and  that  no  one  was  appointed  therein 
to  represent  him.  The  record  from  the  court  recites  that  he 
did  have  notice;  (italics  ours),  and  in  this  collateral  attack  on 
the  proceedings  we  wiU  indulge  all  proper  presumption  favor* 
able  to  the  regularity  of  the  proceedings  of  the  court,  it  being 
a  court  of  record,  and  having  jurisdiction  of  the  person  and 
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aubject  matter.*'  (See,  also,  Moffiit  v.  Moffitt,  69  HL  644; 
Propst  V.  Meadows,  13  IlL  157;  Von  Kettler  v.  Johnson,  57 
111.  109.)  We  think  the  commitment  sufiieient  for  the  pur- 
poses of  this  case,  and  should  have  been  received  in  evidence. 

The  objection  suggested  but  not  vigorously  urged  by  coun- 
sel against  section  2176  of  the  Political  Code  upon  the  ground 
that  it  is  in  violation  of  the  constitutional  inhibition  against 
special  and  class  legislation,  is  without  merit.  (Estate  of 
Yturbutru,  134  Cal.  567,  [66  Pac.  729] ;  Watt  v.  Smith,  89 
Cal.  602,  [26  Pac.  1071].)  The  claim  is  that  the  requirement 
that  certain  persons,  having  the  financial  ability  to  do  so,  are 
liable  for  the  support  of  one  of  their  indigent  kindred  ad- 
judged a  non  compos  mentis,  and  confined  in  a  state  hospital, 
imposes  upon  a  certain  class  of  private  individuals  a  burden 
not  required  to  be  borne  by  other  persons;  that  it  is  ''an  at- 
tempt to  take  private  property  for  the  public  use  without  du6 
or  any  compensation."  If  the  law  is  obnoxious  to  the  objec- 
tion tiiat  it  conflicts  with  the  constitution  it  must  be  for  the 
first  and  not  the  last  stated  reason,  for  certainly  the  payment 
of  the  expense  or  a  part  thereof,  for  the  care  and  maintenance 
of  one's  relative,  incapable  of  taking  care  of  himself,  could 
not  be  the  taking  of  private  property  for  a  public  use  without 
compensation,  since  for  the  expenditure  required  a  substantial 
equivalent  is  given  by  the  agents  of  the  state  having  manage- 
ment of  the  institution.  And,  as  to  the  proposition  of  the 
alleged  unequal  burden  imposed  upon  one  class,  thus,  as  con- 
tended, discriminating  in  favor  of  another  upon  whom  the 
burden  is  not  east,  the  answer  is,  we  think,  that  the  so-called 
unequal  burden  is  only  one  springing  from  a  natural  duty 
which,  as  to  its  performance,  the  legislature  has  recognized 
by  positive  enactment     (Civ.  Code,  sees.  38,  206.) 

But  we  are  met  by  the  argument  that,  since  the  state  hat 
taken  the  responsibility  of  caring  for  and  maintaining  those 
unfortunates,  and  for  that  purpose  imposes  upon  all  prop- 
erty owners  a  tax  for  the  support  of  the  institutions  estab- 
lished to  attain  that  object,  it  amounts  to  a  species  of  double 
taxation  to  require  individuals  who  have  relatives  in  said  hos- 
pitals to  pay  for  or  contribute  to  their  support  This  posi- 
tion proceeds,  we  are  inclined  to  think,  from  a  misconception 
of  the  real,  paramount  purpose  intended  primarily  by  the 
legislature  to    be    achieved  by    the    establishment  of  state 
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institiitioiis  for  the  care  and  maintenance  of  the  insane. 
Of  course,  one  of  the  purposes  is  no  doubt  to  protect  the  citi- 
zens against  the  violent  acts  of  such  insane  people  as  may  be 
dangerous,  and  who,  if  at  large,  would  likely  be  a  menace 
to  the  lives,  persons  and  property  of  the  citizens.  But  the 
principal  purpose  was  and  is  to  care  for  indigent  insane, 
who  in  some  cases  may  be  successfully  treated  for  the  malady, 
or,  if  incurable,  care  for  and  maintain  them  as  dependent 
persons,  themselves  without  means  or  without  relatives  having 
means  to  properly  care  for  them,  being  liable,  if  able,  under 
the  law  so  to  do.  In  other  words,  the  main  object  of  the  state 
in  the  maintenance  of  such  institutions  is  much  the  same  as 
that  of  counties  in  the  maintenance  of  hospitals  and  poor- 
houses  to  care  for  and  minister  to  the  necessities  of  the  indi- 
gent sick  and  others  unable,  through  old  age  or  other  physical 
infirmities,  to  take  care  of  themselves.  If  some  one,  having 
estate  sufficient  to  defray  the  expense  of  his  own  care  and  sup- 
port, or  having  no  estate,  but  relatives  legally  liable  for  his 
care  and  maintenance,  with  ability  to  provide  it,  were  to  go 
to  a  eounty  hospital  or  poorhouse  for  such  care  and  main- 
tenance, would  it  be  a  supportable  proposition  that,  because 
he  or  his  said  relatives  have  borne  their  proportion  of  the  gen- 
eral tax,  such  person  could  secure  the  benefit  of  such  care 
and  maintenance  without  paying  something  toward  itf  If 
such  a  proposition  could  be  maintained,  there  would  then  be 
nothing  to  interfere  with  the  filling  of  the  county  hospitals 
and  almshouses  with  persons  well  able  to  pay  for  their  own 
care,  who  would  thus,  without  cost  to  themselves,  be  main- 
tained at  public  expense — at  the  expense  of  many  other  tax- 
payers having  no  interest  in  such  institutions  further  than 
approving  by  supporting  them  as  a  proper  and  necessary 
mode  adopted  by  the  government  for  taking  care  of  those 
onable  to  take  care  of  themselves.  We  can  see  no  distinction 
in  principle  in  this  regard  between  such  county  institutions 
and  state  hospitals  for  the  insane,  and  the  argument  which 
has  been  advanced  that  in  the  latter  case  the  inmates  are  con- 
fined in  the  hospitals  without  their  consent  by  the  state  does 
not  answer  the  proposition.  The  liability  for  their  support 
rests,  as  we  have  seen,  upon  a  legal  as  well  as  natural  duty, 
and  their  forcible  detention  inures  as  much  to  their  benefit 
and  to  that  of  relatives  obliged  to  contribute  towara  ineir 
f  CaL  App.— 20 
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care  and  support  as  to  the  state.  As  is  said  in  the  case  of 
Estate  of  Yturhurru,  134  Cal.  467,  [66  Pac.  729] :  "An  in- 
sane  person  is  liable  for  the  reasonable  value  of  things  fur- 
nished to  him,  necessary  for  his  support.  (Citing  Civ.  Code, 
sec.  38.)  This  was  so  at  common  law,  when  the  necessaries 
were  furnished  by  an  individual,  and  we  have  never  seen  a 
case,  and  do  not  think  any  can  be  found,  holding  that  this 
rule  comes  in  conflict  with  any  provision  of  the  constitution 
of  this  state  or  of  any  other  state  in  the  Union.  We  see  no 
reason  why  the  same  rule  should  not  apply  to  a  state  hospital 
for  the  insane,  which  does  and  furnishes  for  the  insane  person 
only  those  things  required  by  the  law  of  the  state.  '^ 

We  find  nothing  in  any  of  the  cases  cited  by  respondent, 
with  the  possible  exception  of  Baldwin  v.  County  of  Douglas, 
37  Neb.  283,  [55  N.  W.  875],  in  conflict  with  the  conclusion 
we  have  here  reached.  There  is  certain  language  used  in  the 
case  mentioned,  not  necessary  to  a  decision  of  the  point  in- 
volved, and  which  is  therefore  mere  dictum,  indicating  that 
the  court  doubted  the  power  of  the  legislature  to  authorize 
the  collection  by  the  trustees  of  a  state  hospital  for  the  insane 
of  a  sum  of  money  from  the  estate  of  the  incompetent  or  from 
a  relative  liable  for  his  support  for  his  care  and  maintenance. 
But  the  facts  of  that  case  are  altogether  different  from  those 
of  the  case  at  bar.  The  Nebraska  statutes  require  each  county 
to  pay  for  the  care  of  its  own  insane  at  the  state  hospital, 
and  each  of  the  counties  from  which  insane  are  sent  to  the 
hospital  is  authorized  to  and  does  levy  a  special  tax  for  that 
purpose.  This  is  in  addition  to  the  general  tax  for  the  sup- 
port of  the  state  government  and  its  institutions.  It  was, 
therefore,  properly  held  that  the  law  requiring  persons  to 
pay  for  the  support  of  their  insane  relatives  in  the  hospital 
authorized,  under  such  circumstances,  double  taxation  and  was 
therefore  contrary  to  the  state  constitution. 

The  other  cases  cited,  notably  Napa  State  Hospital  v. 
Flaherty,  134  Cal.  315,  [66  Pac.  322],  and  Chicago  v.  O'Brien, 
111  IlL  532,  [53  Am.  Rep.  640],  do  not  support  the  eonten- 
tion  of  respondent.  In  the  Flaherty  case  the  constitutionality 
of  the  statute  in  question  was  not  raised,  nor  was  the  proxKwi- 
tion  gone  into.  In  discussing  the  main  question  in  that  case — 
as  to  whether  the  plaintiff  was,  under  the  statute,  the  proper 
party  to  bring  the  suit — the  learned  writer  of  the  opinion  in- 
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cidentally  uses  a  sentence  from  which  it  might  be  inferred 
that  he  was  doubtful  whether  the  right  to  exercise  the  power 
vested  in  the  superior  courts  by  section  2176,  supra,  exists. 
But  under  the  decided  cajses  and  upon  principle  we  think  the 
requirements  of  the  section  involve  only  a  valid  exercise  of 
legislative  power. 

That  the  patient  ha^  been  and  is  an  inmate  of  the  hospital 
and  insane,  and  is  and  has  been  cared  for  and  maintained 
hy  the  authorities  of  the  hospital,  the  evidence  of  the  medical 
superintendent  indisputably  shows,  and  that  the  defendant, 
his  father,  should  pay  for  his  maintenance  at  the  hospital,  it 
appearing  from  the  complaint  that  the  incompetent  has  no 
estate  or  means  of  his  own,  and  it  likewise  appearing  that  the 
defendant  is  of  sufficient  ability  to  do  so,  we  have  no  doubt 

The  order  is  reversed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  March  3,  1908,  and  the  following  dis- 
senting opinion  was  then  rendered  by  Beatty,  C.  J. : 

BEATTT,  C.  J.— I  dissent  from  the  order  denying  a  re- 
hearing of  this  cause  for  the  reason  that  there  is,  in  my 
opinion,  a  serious  question  as  to  the  constitutionality  of  an 
act  of  the  legislature  which  seeks  to  impose  the  obligation  of 
support  upon  the  father  or  mother  of  an  adult  son  who,  at 
the  instance  of  the  state,  has  been  committed  to  an  insane 
asylum  because  he  is  a  dangerous  lunatic.  The  question  as 
to  the  validity  of  the  enactment  (Pol.  Code,  sec.  2176)  is 
the  more  worthy  of  fuller  consideration  by  reason  of  a  ques- 
tion  of  construction  aifecting  its  operation  if  valid.  It  ap- 
plies only  in  case  the  father,  mother,  etc.,  is  of  "sufficient 
ability."  Who  determines  this  question  of  ability  and  by 
what  standard)  Does  it  lie  in  the  discretion  of  the  state 
board  to  sue  or  not  to  sue  according  to  their  idea  of  what 
constitutes  ability,  or  is  it  a  question  for  the  court  in  which 
the  action  is  pending  t  Or  is  it  to  be  determined  by  the  re- 
turn to  a  writ  of  execution!  In  other  words,  does  the  obli- 
gation of  support  continue  until  the  father  or  mother,  or  wife 
or  child,  has  been  stripped  of  all  his  or  her  possessions  except 
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property  exempt  from  execution,  or  has  the  court  or  commis- 
sion discretion  to  say  how  far  the  exaction  shall  be  pressed  t 
Upon  the  former  supposition  the  operation  of  the  law  would 
in  many  instances  result  in  grievous  hardship,  upon  the  latter 
its  operation  would  be  lax  or  oppressive  according  to  the 
idiosyncracies  of  the  officers,  executive  and  judicial,  charged 
with  its  enforcement.  In  short,  considering  the  great  number 
of  cases  in  which  the  present  decision  will  constitute  a  binding 
precedent,  I  think  it  should  have  received  more  thorough  con- 
sideration than  has  yet  been  given  it  before  allowing  the 
judgment  to  become  finaL 


[Civ.  No.  406.    Third  Appellate  Disirict^Jannary  4,   1908.] 

PERRY  C.  PHILLIPS,  Appellant,  v.  B.  T.  COX  and  ELISB 
ZIMMERMAN,  Respondents. 

Tax  Titlk  Undxb  Statb — Objections  Conoludkd  bt  AuTHOBirr* — 
Where  the  state  had  aequired  a  tax  title  under  a  eertifieate  of 
•ale  and  deed,  which  had  passed  from  the  state  to  defendants,  ia 
an  action  to  quiet  title,  who  had  prevailed  in  the  aetion,  all  ob- 
jections to  the  tax  title  eovered  by  the  decisions  of  the  supreme 
oourt  in  Baird  r,  Umroey  150  CaL  560,  [89  Pae.  852],  and  Boa* 
of  Lemoore  ▼.  Fulgham,  151  CaL  234,  [90  Pae.  936],  are  con- 
cluded by  the  authority  of  those  cases. 

lb. — ^BsaTALS  IN  CERTinCATB  AND  DSED  TO  StATB— SaLB  FOB  ''DbLDT* 

QUXNT  Taxes." — Eeld,  that  the  recitals  in  the  certificate  of  sale 
and  deed  to  tho  state  that  the  sale  was  for  ''delinquent  taxes,'' 
required  in  sections  3776  and  3785  of  tho  Political  Code,  were  sub- 
stantially made  as  so  required,  the  term  "delinquent"  being  used 
in  each  in  relation  to  tho  taxes  for  which  the  property  was  sold. 

IB. — PowEB  Of  Lbgislatubb  TO  Makb  Dbbd  Gonclusivb  Evidenob  or 
Bboulabitt. — ^The  legislature  had  power  to  make  the  deed  to  the 
state  conclusive  evidence  of  tho  regularity  of  all  proceedings,  whieh 
it  might  have  dispensed  with  in  the  first  instance. 

Id. — Power  to  Make  Tax  Ogllectob  Agent  to  Sell  Statb's  Titlb. — 
There  is  no  constitutional  objection  to  tho  power  of  the  legisla- 
ture to  make  the  tax  collector  tho  agent  of  tho  state  to  sail  its 
title  to  the  highest  bidder  for  cash. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
County,  and  from  an  order  denying  a  new  trial  W.  B.  Wal- 
lace, Judga» 
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The  facts  are  stated  in  the  opinion  of  the  court 

Charles  O.  Lamberson,  E.  T.  Cosper^  and  Alfred  Daggett, 
for  Appellant 

The  certificate  of  sale  untruly  stated  the  time  for  redemp- 
tion, making  it  expire  on  a  day  on  which  the  owner  was  en- 
titled to  redeem,  and  was  invalid.  A  false  recital  vitiates. 
(McKemie  v.  Brandon,  71  CaL  219,  12  Pax5.  42b;  Blackwell 
on  Tax  Tities,  sec.  769  j  Perham  v.  Kuper,  61  Cal.  332;  PoL 
Code,  sec.  3780;  Orimm  v.  O'Connell,  54  Cal.  522,  524;  Hub^ 
hell  V.  CampheU,  56  CaL  527;  Anderson  v.  Hancock,  64  CaL 
455,  2  Pac.  31 ;  Landregan  v.  Peppin,  86  Cal.  122,  24  Pac.  859; 
Hughes  v.  Camnedy,  92  Cal.  382,  28  Pac.  573;  Simmom  v. 
McCarthy,  118  Cal.  622,  50  Pac.  761.)  The  sale  was  not 
merely  for  delinquent  taxes,  but  includes  penalties,  costs  and 
charges  in  one  aggregate  item,  for  which  no  sale  is  provided, 
and  the  excess  vitiates  section  3776,  Political  Code.  {Hub- 
bell  V.  Campbell,  56  Cal.  527;  Reed  v.  Lyon,  96  CaL  501,  31 
Pac  619;  Doland  ▼.  Mooney,  79  CaL  137,  21  Pac.  436;  flfim- 
mons  v.  McCarthy,  118  Cal.  622,  50  Pac.  761.)  The  code  does 
not  make  the  deed  conclusive,  but  only  prima  facie  evidence 
of  the  facts  recited.  (PoL  Code,  sec.  3895.)  The  attempt 
of  the  legislature  to  make  the  deed  to  the  state  conclusive  evi- 
dence of  the  regularity  of  all  other  proceedings  than  those 
recited  in  section  3786  of  the  Political  Code  is  unconstitu- 
tional and  void.  (Const,  art.  I,  sec.  13;  Cooley  on  Taxation, 
pp.  355,  356;  1  Blackwell  on  Tax  Titles,  see.  640.)  Lands 
acquired  by  the  state  for  delinquent  taxes  are  lands  belonging 
to  the  state,  and  when,  as  in  this  case,  the  purchase  is  of  lands 
arable  and  suitable  for  cultivation,  the  eonstitution  absolutely 
limits  the  power  of  the  state  to  dispose  of  it  to  any  other 
person  than  an  ajctual  settler  thereon,  and  the  plaintiff  being 
an  actual  settler,  his  rights  as  a  settier  are  absolutely  pro- 
tected from  infringement  by  any  other  disposition  of  the  land 
in  derogation  of  his  rights.  (Const,  art  XYII,  sees.  2,  3 ;  FuU 
ton  ▼.  Brannan,  88  CaL  454,  26  Pao.  506;  DiUon  ▼.  Saloude, 
68  CaL  270,  9  Pac.  162;  Manley  v.  Cunningham,  72  CaL  236, 
13  Pac.  622;  Davidson  ▼.  Cucamonga  Fruit  Co,,  78  CaL  8, 
20  Pac  152;  McNee  v.  Lynch,  88  Cal.  619,  26  Pac  508;  Mo- 
Dondd  V.  Taylor,  89  Cal,  42,  26  Pac  695;  Belcher  v.  Farren, 
89  CaL  73,  26  Pac  791;  Goldberg  v.  Thompson,  96  CaL  117, 
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30  Pac.  1019;  Albert  v.  Holler,  111  Cal.  400,  43  Pac.  1104.) 
This  particular  constitutional  question  has  not  been  passed 
upon  adversely  in  any  case.  The  provisions  of  the  constitution 
are  mandatory  and  prohibitory  where  not  otherwise  declared. 
(Const.,  art.  I,  sec  22.)  No  construction  is  permissible 
against  the  express  words  of  the  constitution.  {Bourland  v. 
Eildreth,  26  Cal.  162;  Cooley  on  Constitutional  Limitations, 
3d  ed.,  pp.  55,  57,  58;  Oakland  Paving  Co.  v.  Hilton,  69 
Cal,  480,  11  Pac.  3;  Ewing  v.  Oroville  Mining  Co.,  56  CaL 
654.)  All  grants  of  state  lands  are  expressly  required  to  be 
by  patent.  (Const.,  art  V,  sec.  14.)  The  legislature  is  cer- 
tainly powerless  to  repeal  or  evade  the  limitations  of  the  con- 
stitution, nor  have  the  courts  any  such  power.  {Houghton 
▼.  Austin,  47  Cal.  646;  Sheehy  v.  Shinn,  103  Cal.  340,  37  Pac. 
893;  Parker  v.  Otis,  130  Cal.  326,  92  Am.  St.  Rep.  56,  62  Pac 
571,  927.) 

W.  W.  Houston,  and  Hannah  &  Miller,  for  Respondents. 

All  of  the  contentions  of  appellant  have  been  determined 
against  them  in  the  following  cases:  Baird  v.  Monroe.  150 
Cal.  560,  89  Pac.  352;  Bank  of  Lemoore  v.  Fulgham,  151  CaL 
239,  90  Pac.  936;  County  Bank  v.  Jacl\  148  Cal.  442,  113 
Am.  St.  Rep.  285,  83  Pac  705;  Chase  t.  Trout,  146  CaL  350, 
80  Pac.  81. 

BURNETT,  J.— This  is  an  action  to  qntef.  title.  Defend- 
ants  relied  upon  a  tax  deed  dated  June  25,  1904,  based  upon 
a  tax  sale  of  June  24,  1899.  The  land  was  scld  for  delin- 
quent state  and  county  taxes  for  the  year  1898.  Defendants 
had  judgment  from  which  and  the  order  denying  his  motion 
for  a  new  trial  plaintiff  has  appealed. 

In  his  opening  brief  appellant  assigns  many  grounds  upon 
which,  it  is  contended,  the  judgment  should  be  reversed; 
but  in  his  reply  to  respondents'  citation  of  authorities  ha 
virtually  admits  that  all  the  points  made  except  two  have  been 
decided  against  him  by  the  supreme  court  in  the  case  of 
Baird  v.  Monroe,  150  Cal.  560,  [89  Pac.  352],  and  Bank  of 
Lemoore  v.  Fulgham,  151  CaL  234,  [90  Pac  936],  determined 
after  the  said  opening  brief  was  filed. 

The  two  points  from  which  he  declines  to  recede  and  upon 
which  he  insists  in  the  closing  brief  are:  L  That  neither 
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the  certificate  of  sale  nor  the  deed  stated  that  the  property 
was  sold  for  "delinquent  taxes";  and  2.  The  statutory  provi- 
sions which  seem  to  justify  the  trial  court's  action,  to  wit, 
the  act  of  the  legislature  making  the  tax  collector's  deed  ''con- 
elusive  evidence  of  the  regularity  of  all  other  proceedings, 
from  the  assessment  by  the  assessor,  inclusive,  up  to  the  exe- 
cution of  the  deed"  and  the  legislative  attempt  "to  provide 
a  system  by  which  the  tax  collectors  of  the  counties  of  the 
state  could  grant  to  purchasers  at  public  auction  the  real  es- 
tate or  property  belonging  to  the  state  without  regard  to  its 
condition  or  character  as  being  suitable  for  cultivation  or  not" 
are  unconstitutional  and  void. 

As  to  the  first  point,  sections  3776  and  3785  of  the  Political 
Code  provide  that  the  certificate  of  sale  and  the  deed  shall 
contain  a  statement  that  the  property  "was  sold  for  delin- 
quent taxes."  "We  think  there  was  a  substantial  compliance 
with  this  requirement  of  the  law.  The  certificate  recites  the 
levy,  assessment  and  equalization  of  the  taxes,  the  amount  of 
the  tax  on  the  property;  "that  said  taxes  were  not,  and  have 
not  been,  paid,  and  at  the  time  of  sale  hereinafter  mentioned 
still  remain  wholly  due  and  unpaid";  that  on  the  day  and 
hour  fixed  for  the  sale  "all  the  property  assessed  and  delin- 
quent  as  aforesaid  (describing  it)  was  by  operation  of  law 
and  by  my  declaration  as  such  tax  collector,  sold  to  the  State 
of  California  as  purchaser,  in  pursuance  of  law  in  such  case 
made  and  provided,  for  the  amount  of  said  taxes  of  every  kind 
charged  against  said  property  and  penalties,  costs  and 
charges  .  .  .  and  I  do  further  certify  that  the  said  real  es- 
tate last  aforesaid  was  sold  for  taxes  and  subject  to  redemp- 
tion pursuant  to  the  statute  in  such  cases  made  and  pro- 
vided"; and  in  the  deed,  among  other  things,  it  is  recited  that 
"all  the  property  assessed  and  delinquent  as  aforesaid  .  •  . 
was  by  operation  of  law  and  the  declaration  of  said  tax  col- 
lector sold  to  the  State  of  California,  as  purchaser,  in  pur- 
suance of  law  in  such  cases  made  and  provided,  to  pay  said 
taxes  of  every  kind  charged  against  said  property;  •  .  .  that 
the  said  real  estate  last  aforesaid  was  sold  for  taxes  and  sub- 
ject to  redemption  pursuant  to  the  statute  in  such  case  made 
and  provided,"  etc. 

From  the  foregoing  we  think  no  one  would  have  any  diffi- 
enlty  in  determining  from  either  the  said  certificate  or  ih% 
deed  that  the  property  "was  sold  for  delinquent  taxes.'' 


Digitized  by  VjOOQ IC 


312  Phillips  v.  Cox.  [7  CaL  App. 

The  second  proposition  is  no  longer  an  open  question.  It 
has  been  set  at  rest  by  the  cases  already  cited  and  Chase  v. 
Trout,  146  CaL  350,  [80  Pac.  81],  and  County  Bank  v.  Jack, 
148  Cal.  442,  [113  Am.  St.  Rep.  285,  83  Pac.  705]. 

In  the  Bank  of  Lemoore  case,  referring  to  a  certain  memo- 
randum which  the  assessor,  by  section  3680  of  the  Political 
Code,  is  required  to  make,  the  supreme  court,  through  Mr. 
Justice  Henshaw,  said:  "This  memorandum  was  not  made. 
The  parties  paying  the  subsequent  taxes  did  not  receive  this 
notice  that  the  property  had  been  sold.  It  is  urged  that  this 
was  a  notice  which  the  law  required  to  be  given  to  the  owner 
of  the  property,  and  that  a  failure  to  give  this  notice 
amounted  to  a  deprivation  by  him  of  his  property  without 
due  process  of  law,  since  the  law  had  provided  this  means  of 
notice.  But  section  3787  of  the  Political  Code  makes  the 
deed  from  the  state  conclusive  evidence  upon  the  matter.  Of 
eourse  it  is  true  that  the  legislature  has  not  the  power  to  make 
such  a  certificate  or  deed  conclusive  as  to  any  of  the  essen- 
tials of  the  listing,  valuation,  apportionment  or  notice  (Cooley 
on  Taxation,  pp.  355,  356;  1  Blackwell  on  Tax  Titles,  sec. 
640),  but  it  can  make  the  certificate  or  deed  conclusive  as  to 
matters  or  things  which  in  the  first  instance  the  legislature 
might  not  have  required  to  be  done,  and  which  are  in  their 
nature,  therefore,  nonessentials." 

In  the  case  at  bar  no  essential  matters  were  omitted. 

Again,  in  the  same  opinion,  it  is  said:  ''It  is  perfectly  ap- 
parent from  a  reading  of  the  constitutional  provisions  touch- 
ing the  public  lands  of  the  state,  that  lands,  title  to  which 
might  thus  be  acquired  by  the  state  for  delinquent  taxes,  were 
never  within  its  contemplation,''  and  it  is  held  that  the  state 
has  full  power  to  make  the  tax  collector  its  agent  and  attorney 
in  fact  for  the  passing  of  the  legal  title. 

We  see  no  necessity  for  any  further  discussion,  and  the 
judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  eoneurredi 

A  petition  to  have  the  cause  heard  in  the  supreme  conrt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  March  2,  1908. 
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[dr.  No.  891.    Third  Appellate  District.— Janimrf  4,  1008.] 

ENNIS-BROWN  CO.,  a  Corporation,  Respondent,  v.  E.  0. 
LONG  and  THOS.  KIRK,  Jr.,  Copartners,  etc.,  Ap- 
pellants. 

Jeangi  09  Plaoi  of  Trial — Convenienoi  of  Witnesses— Snowmo 

BY    ATFTOAVITS — MaTERIAUTT — CtoNTENTS    OF    TESTIMONY — DlSGSB- 

TiON  OF  Court. — Upon  a  motion  by  the  defendants  to  change  the 
place  of  trial  for  convenience  of  their  witnesses^  the  affidavits  in 
support  of  the  motion  must  show  that  the  witnesses  are  material 
and  necessary  to  the  defendants,  and  must  state  what  is  expected 
to  be  proved  bj  them,  that  the  court  may  judge  of  their  materiality; 
and  upon  their  failure  to  state  what  the  witnesses  would  testify 
to,  the  court  did  not  abuse  its  discretion  in  denying  the  motion. 
Id^^Affidavit  in  Action  for  Breach  of  Contract — Admissibiutt  of 
Oral  Agreement — Conclusion  of  Affiant. — Where  the  change  of 
9laee  of  trial  was  sought  in  an  action  for  breach  of  contract,  a 
statement  in  an  affidavit  for  the  defendants  that  the  memorandum 
pf  the  contract  was  indefinite  as  to  its  terms  and  the  amount  of 
consideration,  and  was  subject  to  an  oral  agreement  made  part  of 
tae  transaction,  averred  merely  the  conclusion  of  the  affiant.  The 
written  memorandum  should  have  been  set  forth  so  that  the  court 
eoold  judge  whether  the  established  rules  of  law  would  admit  of 
oral  proof  to  show  that  it  was  subject  to  such  agreement,  as 
claimed. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sacra- 
mento County  refusing  to  change  the  place  of  triaL  P.  J. 
Shieldd,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  1,  Hatfield,  for  Appellants. 

W.  E.  Kleinsorge,  for  Respondent 

ClIIPMAN,  P.  J. — ^Motion  to  change  the  place  of  triaL 
Thb  action  is  for  damages  for  breach  of  an  alleged  written 
contract,  whereby  defendants  agreed  to  sell  and  plaintiff 
agreed  to  purchase  certain  900  sacks  of  beans  to  be  delivered 
at  Bradford  Wharf  No.  2,  Contra  Costa  oountj. 
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Defendant  moved  the  court  to  change  the  place  of  trial  to 
the  superior  court  of  Contra  Costa  county  on  the  ground  of 
the  convenience  of  witnesses.  The  motion  was  denied  and  de- 
fendants appeal  from  the  order. 

Defendant  Long  made  afiSdavit  that  the  alleged  transaction, 
the  subject  of  the  action,  took  place  in  Contra  Costa  county, 
and  that  affiant  was  the  only  person  on  behalf  of  defendants 
who  entered  into  any  arrangement  with  plaintiff  in  relation  to 
the  alleged  agreement;  that  one  Coggshall,  acting  as  plaintiff's 
agent,  on  October  19,  1905,  "visited  the  premises  occupied 
by  this  affiant  and  his  codefendants  on  Bradford  Island  and 
examined  said  beans  .  •  .  and  offered  to  purchase  the  same 
for  the  price  (stating  terms)  and  that  he  would  pay  •  .  •  (on 
October  22,  1905)  the  sum  of  five  hundred  dollars;  .  .  .  that 
he  would  receive  said  beans  and  pay  the  balance  of  the  pur- 
chase price  of  said  beans  at  said  Bradford  No.  2,  on  or  before 
October  25,  1905 ;  and  that  if  he  did  not  make  such  payment 
of  $500.00  within  the  time  mentioned  and  receive  and  pay 
for  all  of  said  beans  as  stated  above  affiant  and  his  cotenants 
were  to  be  released  from  all  obligations  to  sell  said  beans  to 
plaintiff."  It  is  then  stated  that  plaintiff  failed  to  make 
said  payments  or  any  thereof.  *'That  there  was  present  hav- 
ing personal  knowledge  of  the  terms  and  conditions  of  said 
proposed  sale  of  said  beans  the  following  persons,  each  of 
whom  heard  the  terms  and  conditions  of  said  proposed  sale, 
to  wit  (naming  three  persons  residents  of  Contra  Costa 
County) ";  that  affiant  resides  at  Stockton  "and  that  by  rea- 
son of  his  business  arrangements  it  is  much  more  convenient 
for  him  to  attend  the  trial  of  this  action  at  the  county  seat 
of  Contra  Costa  County  than  elsewhere";  that  defendant 
Kirk  is  a  resident  of  Los  Angeles  and  that  it  is  "equally 
as  convenient  for  said  Kirk  to  attend  the  trial  ...  at  Contra 
Costa  County  as  it  is  in  the  county  seat  of  Sacramento 
County/'  (A  later  affidavit  stated  that  Kirk's  residence  is 
now  in  San  Francisco.)  It  is  also  stated  that  one  Hansel- 
man,  a  resident  of  Contra  Costa  county,  is  a  necessary  wit- 
ness for  defendants  in  the  case,  but  it  is  not  shown  what  he 
would  testify  to.  It  is  then  stated:  "That  a  memorandum  of 
agreement  to  sell  said  beans  was  entered  into  in  writing  be- 
tween plaintiff  and  affiant,  but  that  said  memorandum  was 
indefinite  as  to  the  terms  and  the  amount  of  consideration 
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and  was  subject  to  the  agreement  made  part  of  the  transaction 
touching  the  payments  hereinabove  set  forth." 

In  a  counter-afflidavit,  E.  S.  Brown,  president  of  plaintiff 
corporation,  denies  that  said  Long  is  the  only  one  of  defend- 
ants  who  entered  into  said  agreement  with  plaintiff;  admits 
the  agency  of  Coggshall  and  that  he  made  the  purchase  alleged, 
but  denies  that  Coggshall  agreed  to  make  the  payments  as  al- 
leged in  the  affidavit  of  said  Long;  denies  on  information  and 
belief  the  allegations  in  Long's  idSSdavit  as  to  the  presence  of 
certain  named  persons  when  said  contract  was  made,  and 
on  information  and  belief  denies  the  allegations  as  to  their 
residence  and  also  as  to  its  being  more  convenient  for  defend- 
ant Long  to  attend  the  trial  at  Contra  Costa  county  than  at 
Sacramento.  ''Denies  that  said  memorandum  of  agreement 
to  sell  said  beans  was  indefinite  as  to  its  terms  and  the  amount 
of  consideration,  and  denies  that  the  same  was  subject  to 
the  agreement  made  part  of  the  transaction  touching  the  pay- 
ments as  set  forth  in  said  affidavit  of  defendant  E.  0.  Long." 
The  affidavit  then  states  the  names  of  several  witnesses  who 
reside  at  Sacramento,  and  states  what  it  is  expected  to  be 
proved  by  them,  including  the  making  of  said  contract,  the 
market  value  of  said  beans  at  the  nearest  place  to  said  Brad- 
ford wharf  at  the  time  said  beans  were  to  be  delivered,  and  the 
damage  sustained  by  plaintiff  by  the  failure  of  defendants 
to  deliver  said  beans  in  accordance  with  the  contract  set  forth 
in  plaintiff's  complaint 

Defendant  Long  replied  by  affidavit  denying  some  of  the 
statements  of  affiant  Brown  and  reiterating  many  of  the  facts 
stated  in  his  first  affidavit.  Defendant  Eark  also  made  affi- 
davit to  some  of  the  facts  stated  by  defendant  Long  in  his 
affidavit  to  which  he  refers  as  to  what  the  Contra  Costa 
oonnly  witnesses  will  testify  to. 

Defendants  and  their  counsel  filed  a  statement  admitting 
defendants'  failure  to  deliver  the  beans  as  agreed  and  that  the 
market  value  of  the  beans  at  Bradford  wharf  was  the  price 
agreed  upon  and  that  the  beans  could  not  have  been  procured 
for  a  less  price  at  any  time;  ''and  this  admission  as  to  the 
value  and  failure  to  deliver  is  made  to  avoid  the  necessity  of 
plaintiff  producing  any  of  the  witnesses  mentioned  in  the 
affidavit  of  E.  S.  Brown  for  the  purpose  of  showing  the  value 
mnd  character  of  the  beans  involved  in  this  controven^." 
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Other  matters  are  set  forth  in  the  several  affidavits,  but  the 
foregoing  is  sufficient  for  present  purposes. 

The  motion  is  made  under  subdivision  3,  section  897  of  the 
Code  of  Civil  Procedure.  Defendants  seek  to  support  their 
motion  principally  upon  the  ground  that  certain  persons  were 
present  when  Coggshall  and  defendant  Long  entered  into  the 
agreement  and  that  they  reside  in  Contra  Costa  county,  where 
it  would  be  more  convenient  for  them  to  attend  upon  the  trial 
as  witnesses  than  at  Sacramento.  The  affidavit  fails  to  state 
what  these  witnesses  would  testify  to.  The  statement  that 
they  were  personally  present  and  had  ''personal  knowledge 
of  the  terms  and  conditions  of  said  proposed  sale  .  .  .  and 
heard  the  terms  and  conditions"  does  not  imply  that  they 
would  testify  to  defendants'  version  of  the  contract  Non 
constaif  but  that  they  would  testify  against  defendants. 
The  only  ground  upon  which  defendants  could  successfully 
urge  the  convenience  of  these  witnesses  is,  that  they  are  ma- 
terial and  necessary  to  support  defendants'  contention,  and 
unless  they  so  show  in  support  of  their  motion  it  would  be 
properly  denied.  To  show  that  they  were  material  witnesses 
for  defendants  the  trial  judge  should  be  informed  of  what 
they  would  testify  to.  {Cook  v.  Pendergast,  61  Cal.  72,  77.) 
In  Orant  v.  Bannister,  145  Cal.  219,  [78  Pac.  653],  speaking 
of  a  similar  motion,  it  was  said:  "If  the  court  below  had 
denied  the  motion  we  would  attach  little  importance  to  such 
affidavits,  had  defendant  appealed."  In  that  case  the  affi- 
davit read:  ''That  all  the  witnesses  in  the  case  who  are  neces- 
sary or  material  to  the  trial  thereof,  except  the  plaintiff, 
reside  in  said  Tuolumne  county."  In  Cook  v.  Pendergast 
the  court  said:  "The  affidavits  should  state  what  is  expected 
to  be  proved  by  the  witnesses,  that  the  court  may  judge  (in 
view  of  the  issues)  of  their  materiality."  The  rule  is  in 
every  view  reasonable  and  entails  no  hardship  upon  the  mov- 
ing party.  The  discretion  of  the  court,  exercised  under  the 
subdivision  cited,  will  not  be  reviewed  except  for  its  abuse. 
We  cannot  say  that  the  court  abused  its  discretion  in  view  of 
the  fact  that  defendants  failed  to  inform  the  court  what  the 
witnesses  named  would  testify  to. 

It  was  stated  in  Long's  affidavit  that  the  written  contract 
"was  indefinite  as  to  the  terms  and  the  amount  of  considera- 
tion*"   This  is  but  the  inclusion  of   affiant    The  written 
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memorandum  should  have  been  set  forth  so  that  the  court 
could  judge  whether  or  not  its  terms  were  indefinite  and 
whether,  under  established  rules  of  law,  the  contract  would 
admit  of  oral  proof  to  show  that  it  was  ''subject  to  the  agree- 
ment made  part  of  the  transaction,"  as  claimed  by  defendants. 

The  stipulation  or  admission  of  defendants,  assuming  that 
it  accomplished  its  object  so  far  as  it  went,  does  not  reach 
the  principal  question  involved,  namely,  what  were  the  terms 
of  the  alleged  written  contract  and  how  far,  if  at  all,  these 
terms  were  modified  or  explained  by  the  alleged  parol  agree- 
ments. It  appears  from  Brown's  afSdavit  that  Coggshall 
resides  at  Grand  Island,  Sacramento  county.  Upon  appel- 
lants' showing  he  and  Long  were  the  only  parties  having 
knowledge  of  what  took  place  when  the  contract  was  entered 
into,  except  the  certain  witnesses  who,  Long  deposed,  were 
present  But  what  these  witnesses  would  testify  to  is  not 
shown.  Brown  denied  (not  on  information  and  belief)  that 
the  written  memorandum  ''was  subject  to  the  agreement  made 
part  of  the  transaction  touching  the  payments  as  set  forth  in 
said  affidavit  of  defendant  E.  0.  Long." 

It  seems  to  us  that  the  trial  court  exercised  a  discretion 
with  which  we  should  not  interfere. 

The  order  is  affirmed, 

Burnett,  J.,  and  Hart,  J.,  concurred. 


[GIt.  No.  420.    Third  Appellate  Di8triet.--Jannarf  4,  1008.] 

JAMES     DONNELLY,     Appellant,    v.     ELIZABETH    J. 
TREGASKIS,  Respondent. 

Nkw  Tbial — ^Bnx  or  Exceptions — Obdbk  Vacating  Sbttlembnt — In- 

OOBBSCTNESS  OP  BlLL — ^WaNT  OP  DILIGENCE  OP  AtTOHNET — DISCRE- 
TION— Interest  op  Justice. — The  court  has  discretion,  under  see- 
tion  473  of  the  Ck>de  of  Civil  Procedure,  to  vacate  its  order  set- 
tUng  a  bill  of  exceptions  on  motion  for  a  new  trial,  upon  applica- 
tion of  the  attorney  for  the  prevailing  party,  where  the  court  is 
satisfied  that  the  bill  as  settled  does  not  present  a  full,  true  or 
eorreet  statement  of  the  proceedings  and  evidence;  and  its  dis- 
tretioB  in  vaeating  the  order  win  not  be  interfered  with,  though 
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the  showing  of  diligence  on  the  part  of  the  attorney  for  the  pre- 
yailing  party  is  not  sufficient,  where,  under  the  eircumstanees 
shown,  the  action  of  the  eourt  onght  to  be  upheld  in  the  inter- 
est of  justice. 

APPEAL  from  an  order  of  the  Superior  Court  of  Solano 
County,  setting  aside  its  settlement  of  a  bill  of  exceptions 
on  motion  for  a  new  triaL    L.  O.  Harrier,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Paul  C.  Harlan,  for  Appellant 

Frank  R.  Devlin,  for  Respondent 

HART,  J. — This  is  an  appeal  from  an  order  of  the  superior 
court  vacating  and  setting  aside  an  order  settling  a  bill  of 
exceptions,  and  allowing  the  defendant  ten  days  in  which  to 
propose  amendments  thereto.  The  plaintiff  excepted  to  said 
order,  and  the  record  upon  said  exception  consists  of  the  affi- 
davits of  the  respective  counsel  for  the  parties. 

Prom  the  record  we  learn  that  a  suit  between  the  parties 
for  some  sort  of  equitable  relief — the  particular  relief  sought 
does  not  appear — was  tried  on  the  first  day  of  August,  1906, 
and  judgment  awarded  to  the  defendant  by  the  court  and  the 
same  entered  of  record  on  the  twenty-fourth  day  of  September, 
1906. 

The  only  question  submitted  for  determination  is:  Did 
the  court  below  abuse  its  discretion  in  making  the  order  set- 
ting aside  the  previously  made  order  settling  the  bill  of  ex- 
ceptions? The  respondent  had  failed  to  prepare,  propose 
and  serve  upon  the  attorney  for  the  appellant  any  amend- 
ments to  the  bill  within  the  ten  days  allowed  him  by  law  to  do 
so,  and  had  not  obtained  from  the  court  an  order  extending 
the  time  for  that  purpose.  The  proceeding  involving  the  mo- 
tion to  set  aside  the  order  with  which  we  are  here  concerned 
was  inaugurated  upon  the  authority  of  section  473  of  the 
Code  of  Civil  Procedure.  That  part  of  the  said  section 
through  which  respondent  seeks  relief  provides  that  the  court 
may,  *'upon  such  terms  as  may  be  just,  relieve  a  party  or  his 
l^al  representative  from  a  judgment,  or  order,  or  other  pro- 
oeeding  taken  against  him  through  his  mistake^  inadvertenoB^ 
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surprise  or  excusable  neglect;  provided  that  application  there- 
for be  within  a  reasonable  time,  but  in  no  case  exceeding  six 
months  after  such  judgment,  order  or  proceeding  was  taken." 

A  copy  of  the  bill  of  exceptions  was  served  on  counsel  for 
respondent  by  counsel  for  appellant  on  the  twentieth  day  of 
October,  1906;  no  amendments  were  proposed  and  served  on 
appellant  by  the  respondent,  and  an  order  extending  the  time 
within  which  to  propose  and  serve  amendments  to  the  bill 
was  not  obtained  nor  attempted  to  be  obtained  from  the  court 
or  by  stipulation  from  counsel.  It  is  alleged  in  appellant's 
affidavit  that  on  December  17,  1906,  ''affiant  duly  served 
upon  said  Devlin,  at  his  office,  a  written  notice  that  he 
(affiant)  would  move  the  said  Superior  Court  for  a  new  trial 
in  said  action,  on  December  23,  1906,  upon  (among  other 
things)  the  bill  of  exceptions  that  day  (December  17,  1906) 
presented  to  the  judge  of  the  Superior  Court"  This  state- 
ment is  not  directly  denied  by  counsel  for  respondent,  but  is 
controverted  only  by  inference  from  the  following  averment 
in  his  affidavit:  ''That  the  first  knowledge  affiant  had  that 
said  Harlan  was  to  urge  a  speedy  settlement  of  said  bill  of 
exceptions  was  on  the  26th  day  of  December,  1906,  when 
affiant  learned  for  the  first  time  that  said  bill  of  exceptions 
had  been  settled,  allowed  and  approved  on  the  17th  day  of 
December,  1906." 

Counsel  for  respondent  ofi^ers  as  an  excuse  for  his  neglect 
in  proposing  and  serving  amendments  to  the  bill  the  following 
reasons  set  forth  in  his  affidavit:  "That  at  the  trial  of  said 
cause,  T.  H.  Hyatt,  who  was  then  and  there  the  duly  ap- 
pointed and  acting  official  reporter  of  said  Superior  Court, 
reported  the  proceedings  and  testimony  in  said  cause  in  short- 
hand, and,  after  the  rendition  and  entry  of  said  judgment,  as 

aforesaid,  to  wit:  on  or  about  the day  of  August,  1906, 

said  reporter  was  directed  by  attorney  for  said  plaintiff,  to 
transcribe  his  shorthand  notes  into  longhand,  and  the  said 
attorney  for  said  defendant  on  or  about  the  same  date  di- 
rected said  T.  H.  Hyatt  to  transcribe  for  defendant  a  copy 
of  said  notes;  that  thereafter,  to  wit:  about  the  1st  day  of 
October,  1906,  the  said  T.  H.  Hyatt  met  with  a  violent  and 
mysterious  death  in  the  County  of  Alameda,  State  of  Cali- 
fornia; that  it  was  rumored  that,  at  the  time  of  the  death 
of  said  Hyatty  he  had  the  transcript  of  the  testimony  of  said 
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case  in  his  possession,  but  that  said  transcript  and  notes  were 
missing  when  the  remains  of  said  T.  H.  Hyatt  were  found; 
that  subsequently,  to  wit:  on  or  about  the day  of  No- 
vember, 1906,  the  said  Paul  C*  Harlan  discussed  with  the  said 
Prank  R.  Devlin  the  matter  of  the  loss  of  said  reporter's 
notes,  and,  in  such  conversation,  both  of  said  attorneys  sug- 
gested what  might  be  done  toward  ascertaining  the  where- 
abouts of  said  notes  and  transcript;  that,  in  said  conversation, 
affiant  suggested  to  said  Harlan  that  inquiry  be  made  of  the 
Coroner's  ofiBce  and  Sheriff's  office  of  said  Alameda  county  to 
ascertain  if  said  notes  and  transcript  were  subsequently  found, 
and,  at  the  conclusion  of  said  conversation,  it  was  affiant's 
opinion  and  belief,  based  upon  said  discussion,  that  it  was  the 
said  Harlan's  intention  to  make  such  inquiry;  that  the  said 
transcript  of  testimony  was  very  necessary  to  both  parties 
herein  for  the  proper  preparation  of  the  bill  of  exceptions 
and  amendments  thereto  herein,  and  it  was  the  opinion  and 
belief  of  affiant  that  he  would  later  hear  from  said  Harlan 
before  the  said  Honorable  Superior  Court  would  be  requested 
to  settle  said  bill  of  exceptions ;  that  the  said  affiant  informed 
said  Harlan  that  he  proposed  offering  amendments  to  said  bill 
of  exceptions,  and  also  informed  the  Honorable  Judge  of  said 
Superior  Court  of  his  intention  to  offer  said  amendments; 
that  the  said  Harlan  never  mentioned  or  discussed  the  said 
bill  of  exceptions  with  affiant  since  the  said  conversation  with 
reference  to  the  loss  of  said  notes  and  transcript  and  the 
efforts  to  be  made  to  locate  them." 

The  affidavit  of  respondent's  counsel  also  states:  "That  the 
said  bill  of  exceptions,  as  now  settled,  allowed  and  approved, 
does  not  set  forth  a  full,  or  true  or  correct  statement  of  the 
proceedings  and  evidence  in  said  cause,  and  defendant  could 
not  safely  proceed  to  the  hearing  of  the  motion  for  a  new 
trial  herein,  or  on  appeal,  if  appeal  became  necessaiy,  upon 
such  bill  of  exceptions,  and  it  is  the  purpose,  intention  and 
desire  of  defendant  to  offer  amendments  to  said  bill  of  excep- 
tions if  the  order  heretofore  made  settling  said  bill  of  excep- 
tions is  set  aside,  and  it  is  necessaiy  to  conserve  the  interests 
of  defendant  that  amendments  be  offered  to  said  bill  of  ex- 
ceptions, and  that  substantial  justice  cannot  be  done  between 
the  parties  herein  under  the  bill  of  exceptions  as  now  settled, 
allowed  and  approved.** 
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In  his  afSdavit  counsel  for  appellant  declares  that  in  the 
conversation  referred  to  in  respondent's  affidavit  he  informed 
counsel  for  respondent  that  the  transcript  of  the  testimony 
and  proceedings  made  by  said  court  reporter  Hyatt  would, 
if  found,  amount  to  only  about  thirty-eight  of  a  possible  fifty 
pages;  that  the  conversation  between  himself  and  respondent's 
counsel  relative  to  said  reporter's  notes  occurred  after  a  copy 
of  the  bill  of  exceptions  had  been  served  on  counsel  for  re- 
spondent; Chat  he  did  not,  either  before  or  after  said  con- 
versation, "undertake  or  promise  or  agree  with  said  Devlin 
to  search  or  inquire  for  the  notes  and  transcript  of  the  tes- 
timony and  proceedings  in  said  action  for  the  benefit  of  said 
Devlin  or  any  other  person";  that  '* affiant  did  not  say,  at 
any  time,  directly  or  indirectly,  to  said  Devlin,  that  he 
(affiant)  would  give  any  notice  or  information  to  said  Dev- 
lin concerning  the  settlement  of  said  bill  of  exceptions."  It 
is  admitted  that  in  said  conversation  counsel  for  respondent 
''did  say  something  to  the  effect  that  he  intended  to  propose 
amendments  to  said  bill  of  exceptions." 

The  inclination  of  reviewing  courts  generally  is  in  the  di- 
rection of  sustaining  an  order  of  a  trial  court  made  under 
section  473  of  the  Code  of  Civil  Procedure,  where  it  is  made  to 
appear  that  the  relief  asked,  if  granted,  will  result  in  the 
furtherance  of  justice,  if  the  facts  upon  which  the  order  is 
made  do  not  compel  an  opposite  conclusion.  With  the  whole 
record  of  the  case  before  it,  in  addition  to  the  showing  made 
by  the  affidavit  of  respondent's  counsel,  the  trial  court  was  in 
a  position  to  thoroughly  know  and  appreciate  the  situation 
and  the  circumistances  of  the  alleged  default  of  respondent 
in  not  presenting  his  amendments  to  the  bill  within  the  time 
allowed  by  law,  and  his  neglect  to  secure  either  by  stipulation 
with  his  adversary  or  from  the  court  an  extension  beyond  the 
statutory  time  within  which  to  serve  and  propose  amendments. 
In  cases  like  this,  much  must  be  left  to  the  discretion  of  the 
trial  court.  As  is  said  in  Vinson  y.  Los  Angeles  Pac.  B.  B. 
Co.,  147  Cal.  483,  [82  Pac.  53] :  "Whether  or  not  the  cir- 
cumstances of  a  particular  case  are  such  that  the  mistake  or 
inadvertence  should  be  excused  is  a  question  the  determination 
of  which  must,  of  necessity,  be  left  largely  to  the  court  to 
which  application  is  made,  and  it  is  well  settled  that  this 
eourt  will  not  interfere  with  the  exercise  of  the  discretion, 
7  CaL  App.-ai 
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except  in  a  case  where  a  clear  abuse  of  discretion  is  ap- 
parent. Particularly  is  this  so  where  the  discretion  is  exer- 
cised in  favor  of  the  granting  of  the  relief  sought,  as  such  ac- 
tion tends  to  bring  about  a  conclusion  on  the  merits,  which 
is  always  to  be  desired.*'  (Citing  O'Brien  v.  Leach,  139  Cal 
220,  [96  Am.  St.  Rep.  105,  and  note,  72  Pac.  1004].) 

It  may  be  admitted  that  the  affidavit  of  counsel  for  the  re- 
spondent averring  facts  excusing  his  neglect  does  not  of  it- 
self make  a  very  strong  showing.  It  does,  however,  state  that 
the  bill  as  settled  ''does  not  set  forth  a  full,  or  true  or  correct 
statement  of  the  proceedings  and  evidence  in  said  cause/*  and 
if  this  averment  be  true  (and  no  one  could  better  know 
whether  it  was  or  not  than  the  judge  who  tried  the  case),  then 
considerable  latitude  should  be  allowed  to  the  discretion  of 
the  court  below  to  take  such  necessaiy  authorized  steps  as 
would  make  the  contents  of  the  bill  conform  to  the  record,  so 
that  the  cause,  upon  the  motion  for  a  new  trial  or  upon  ap- 
peal, if  it  reaches  that  stage,  could  be  finally  disposed  of  on 
its  merits. 

In  O'Brien  v.  Leach,  139  Cal.  220,  [96  Am.  St.  Rep.  105  and 
note,  72  Pac.  1004],  the  court  says:  "The  court  below,  in  de- 
ciding the  motion  should  have  considered,  and  undoubtedly 
did  consider,  all  the  facts  in  the  case  as  shown  by  the  record, 
including  the  cause  of  action  set  forth  in  the  complaint,  the 
proceedings  in  applying  for  judgment,  and  the  amount  of  the 
judgment  rendered  in  favor  of  plaintiff.'^  It  is  also  said  in 
that  opinion:  "We  are  disposed  to  look  with  favor  on  the 
action  of  the  lower  court  in  setting  aside  the  judgment,  and 
to  give  to  the  defendant  the  most  favorable  possible  construc- 
tion of  the  evidence,'*  speaking  of  the  record  before  it  in- 
volving an  appeal  from  an  order  setting  aside  and  vacating 
a  default  judgment  upon  the  ground  of  the  "mistake,  in- 
advertence, and  excusable  neglect  of  the  defendant's  attor- 
ney." 

The  court  in  the  case  at  bar  evidently,  from  the  affidavit  of 
respondent  and  the  whole  record  of  the  case,  with  which,  hav- 
ing tried  it^  it  was  fully  familiar,  concluded  that  the  bill  did 
not  present  a  "full,  or  true  or  correct"  statement  of  the  pro- 
ceedings and  evidence,  and  with  sach  conclusion  we  do  not 
feel  it  liberty  to  interferes 
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It  will  no  doubt  be  apparent  to  the  profession  that  we  have 
sustained  the  order  of  the  court  below  more  upon  the  assump- 
tion that  the  judge  made  a  full  investigation  of  the  record 
of  the  case  and  upon  such  investigation  found  that  the  bill  as 
offered  and  settled  does  not  represent  the  proceedings  and 
evidence  as  they  appear  in  the  record  and  necessary  to  be 
shown  in  the  bill  in  order  that  the  cause  may  finally  be  de- 
termined upon  its  merits,  than  upon  the  showing  made  by 
counsel  for  respondent.  With  this  showing  we  do  not  hes- 
itate to  say  that  we  are  not  greatly  impressed,  for  it  is  very 
clear  that  nonaction  on  the  part  of  the  respondent  for  a 
period  of  forty-seven  days  after  a  copy  of  the  bill  had  been 
served  on  him  in  the  matter  of  proposing  amendments  dcea 
not  constitute  evidence  of  that  diligence  with  which  an  at- 
torney should  attend  to  matters,  necessarily  arising  under  the 
law,  in  causes  litigated  in  the  courts.  But,  as  suggested,  we 
have  assumed  that  there  must  have  been  considerations  grow- 
ing out  of  the  record  of  the  whole  case,  not  appearing  in  the 
record  before  us,  which  influenced  the  judge,  as  a  matter  of 
justice  not  only  to  the  victorious  party  to  the  suit  but  to  him- 
self, to  vacate  the  order  settling  the  bill. 

This  leads  us  to  suggest  that  in  appeals  from  orders  such 
as  the  one  before  us  it  would  be  a  commendable  practice,  in 
order  to  give  section  473  of  the  Code  oj!  Civil  Procedure  the 
force  and  uniform  enforcement  intended  by  the  legislature, 
for  the  judge  to  present  his  reasons  for  making  such  order, 
pointing  out  briefly  wherein  the  bill  does  not  speak  the  truth 
or  the  full  truth,  particularly  where  the  affidavits  and  other 
proceedings  upon  which  relief  is  asked  and  which  constitute 
the  record  on  the  motion  do  not  from  their  own  intrinsio 
strength  compel  favorable  action.  Rules  regulating  the  pro* 
cedure  in  the  trial  of  cases  and  prescribing  the  mode  of  tak- 
ing appeals  are  established  for  no  other  purpose  than  to  facil- 
itate, so  far  as  practicable,  the  final  disposition  of  litigation, 
and  should,  of  course,  be  uniformly  enforced,  or  at  least  so 
enforced  as  to  promote  diligence  rather  than  encourage  laxity 
and  negligence.  Therefore,  the  record  in  such  appeals  should 
be  such  as  to  enable  an  appellate  court  to  determine  for  itself, 
without  the  necessity  of  assuming  too  much,  whether  in  a 
given  case  there  has  been  excusable  neglect  by  a  party  or  his 
tttomey  for  a  failure  to  act  within  the  requirements  of  the 
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statute.  But  we  feel,  as  before  declared,  that,  under  the  cir- 
emnstances  shown  here  and  upon  the  assumption  that  the  or* 
der  of  thd  court  is  to  be  interpreted  as  a  finding  that  the  bill 
does  not  contain  a  full  and  true  statement  of  the  evidence  and 
other  proceedings,  the  action  of  the  court  ought  to  be  upheld 
in  the  interest  of  justice,  particularly  when  we  bear  in  mind 
the  undisputed  fact  that  the  reporter's  Dotes  for  the  reason 
stated  were  not  available,  and  that,  probably,  therefore,  the 
bill  was  prepared  from  memory. 

For  the  reasons  declared  in  the  foregoing  the  order  is  af* 
firmed. 

Chipman,  P.  J.,  and  Burnett^  J.,  ooncurred. 


[dr.  No.  441.    lint  AppeHatA  Difltriot— Jannaiy  9,  1908.] 

GEORGINA  H.  MELVIN,  Respondent  v.  E.  B.  &  A.  L. 
STONE  COMPANY  (a  Corporation),  and  B.  B.  STONE 
and  A.  L.  STONE,  Appellants. 

KxnSANGB — AonON  TO  ENJOm  BULSTmO  AND  UsX  OP  FUKL  OHj — ^Pl.KAI>- 
UfQ — ^DAMAOS  FROM  FUIL  OUr— SUPPLEMENTAL  GOMPLAnTT — ^DAM- 
AGES FROM  Blasting. — In  an  action  brought  to  enjoin  defend- 
ants from  blasting  near  plaintiff's  land,  so  as  to  deprive  it  of 
lateral  support,  and  from  operating  engines  near  plaintiff's  dweO- 
ing  with  fuel  oil,  emitting  offensive  odors  and  injurious  substances, 
and  for  damages  from  such  use  of  fuel  oil,  where  the  original 
complaint  alleged  no  actual  damage  from  blasting,  the  court  prop- 
erly allowed  a  supplemental  complaint,  in  aid  of  the  cause  of  ac- 
tion for  further  and  additional  relief,  alleging  that  since  the  com- 
mencement of  the  action,  defendants,  bj  blasting,  have  damaged,  in 
a  certain  sum,  the  walls  and  ceiling  of  plaintiff's  dwelling,  and 
the  furniture  and  ornaments  therein. 

In. — Findings  as  to  Damages — ^Basis  on  Plbadinos — Sufpobt  of  Find- 
XNO« — The  court  in  its  finding  as  to  damage  properly  oonsidered 
the  evidence  in  favor  of  the  damages  from  blasting  aUeged  in  the 
supplemental  complaint,  as  well  as  the  damages  from  the  ose  of 
fuel  oil  alleged  in  the  original  complaint,  and  it  is  held  that  the 
whole  evidence  is  amj^  to  sustain  ths  amooat  of  damages  fouad 
hj  ths  eouit» 
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Id. — ^Intended  XJss  or  Nuisance — Support  or  Finding. — Tha  finding 
that  defendants  intend  to  eontinue  the  use  of  fuel  oil  Ib  the  en- 
gines near  plaintiff's  residenoa,  emitting  noxious  substances,  i« 
held  supported  bj  the  evidenee,  espeeiallj  in  Tiew  of  the  answer 
of  defendants  appearing  to  insist  on  their  right  to  use  the  same. 

Ia.1 — Order  Dbnyino  New  Trial — ^Review  upon  Appeal — SurriciBNOT 
or  Complaint  and  Oobrectness  or  Judgment  not  Considered.— 
Upon  appeal  from  an  order  denying  a  new  trial,  the  suffieienej  of 
the  complaint  and  the  oorrectness  of  the  judgment  in  enjoining 
eertain  specified  acts  eannot  be  eonmdered.  Thej  are  reviewable 
onlj  upon  appeal  from  the  judgment 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County,  denying  a  new  trial.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Beed,  Black  ft  Reed,  and  B.  H.  GrifiSns,  for  Appellanti. 

O.  B.  Lukens,  for  Respondent 

HALL,  J. — ^This  is  an  appeal  from  an  order  denying  de- 
fendants' motion  for  a  new  trial 

The  first  and  probably  most  important  point  urged  for  a  re- 
versal of  the  order  grows  out  of  the  action  of  the  court  in 
allowing  plaintiff,  over  the  objection  of  defendants,  to  file  a 
supplemental  complaint 

The  action  was  brought  to  obtain  an  injunction  preventing 
defendants,  among  other  things,  from  blasting,  excavating  or 
removing  earth  or  rook  on  and  from  a  certain  block  in  the 
city  of  Oakland,  designated  as  block  70,  in  which  is  situate 
the  lot  and  dwelling-house  of  plaintiff,  so  as  to  deprive  the  lot 
of  plaintiff  of  the  lateral  and  adjacent  support  of  the  adjoin- 
ing land,  and  from  operating  engines  at  or  near  said  block 
70,  with  oil  or  other  fuel,  emitting  offensive  odors  and  injuri- 
ous substances,  and  for  damages  alleged  to  have  been  caused 
to  plaintiff's  dwelling-house  and  the  furnishings  thereof  by 
the  smoke,  soot  and  dirt  emitted  from  said  engines. 

The  original  complaint  does  not  allege  that  any  damage  had 
been  caused  to  plaintiff's  property  by  the  blasting^  excavating 
or  removal  of  earth,  but  did  allege,  in  substance,  that  defend- 
ants threaten  and  intend  to  continue  blasting,  excavating  and 
nmoving  earth  from  the  described  land,  and  if  permitted  so 
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to  do  will  impair  and  entirely  destroy  the  lateral  and  sub- 
jacent support  of  the  land  of  plaintiff.  The  supplemental 
complaint  alleges  that  by  certain  blasting  done  by  defendants 
subsequent  to  the  filing  of  the  complaint  the  dwelling-house 
of  plaintiff  was  injured  and  damaged,  and  the  walls  and  ceil- 
ings of  the  rooms  thereof  broken  and  cracked,  and  the  fur- 
niture and  ornaments  of  said  house  broken  and  destroy ed,  to 
plaintiff's  damage  in  the  sum  of  $1000,  for  which  she  asked 
judgment 

The  office  of  a  supplemental  complaint  is  to  plead  facts  ma- 
terial to  plaintiff's  cause  of  action  accruing  after  the  filing 
of  the  complaint.     (Code  Civ.  Proc,  sec.  464.) 

It  is  not  proper  to  set  forth  a  new  and  independent  cause  of 
action,  but  only  such  matters  as  may  be  consistent  with  and 
in  aid  of  the  case  made  by  the  original  complaint  ''It  is  no 
objection  to  a  supplemental  complaint  that  different  or  ad- 
ditional relief  is  asked  for.  Indeed,  the  object  of  the  sup- 
plemental complaint  is  to  obtain  additional  or  different  relief 
without  resort  to  a  new  trial."  (Jacob  v.  Larem,  98  CaL  332, 
[33  Pac.  119] ;  Baker  v.  Bartel,  6  Cal.  483.) 

In  MUler  v.  Cook,  135  111.  190,  [25  N.  E.  756],  it  is  said: 
''If  the  original  bill  is  sufficient  for  one  kind  of  relief  and 
facts  afterward  occur  which  entitle  the  complainant  to  other 
and  more  extensive  relief,  he  may  have  such  relief  by  setting 
out  the  new  matter  in  a  supplemental  bill."  (See,  also, 
Candler  v.  Petiit,  1  Paige,  168.) 

In  the  case  at  bar  the  original  complaint  charged  in  sub- 
stance that  defendants  threatened  to  do  certain  blasting  that 
would  impair  and  destroy  the  lateral  and  subjacent  support 
to  the  lot  of  land  of  plaintiff,  upon  which  was  a  dwelling- 
house  occupied  by  her  and  her  family.  Subsequently  to  the 
filing  of  the  complaint  defendants  did  the  threatened  blast- 
ing, with  the  result,  not  of  injuring  the  support  of  the  lot  of 
plaintiff,  as  she  had  feared,  but  damaging  and  injuring  the 
house  and  its  contents.  Under  these  circumstances  we  are 
unable  to  see  why  it  was  not  proper  to  permit  the  pleading  of 
this  new  matter.  It  was  not  an  independent  cause  of  action, 
but  rather  matter  consistent  with  and  in  aid  of  the  original 
eause  of  action,  and  calling  for  different  and  additional  relief. 

Appellants  also  attack  the  sufficiency  of  the  evidence  to 
sustain  certain  findings  of  the  court,  but  we  find  sufficient  evi- 
dence in  the  record  to  sustain  all  the  findings  complained  of. 
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The  court  found  that  the  house  and  its  furnishings  had  been 
damaged  and  injured  by  the  soot,  smoke  and  dirt  emitted  from 
the  engines  operated  by  defendants,  and  also  by  the  blasting 
pleaded  in  the  supplemental  complaint,  in  the  total  sum  of 
$307.50.  In  discussing  the  evidence  to  sustain  this  finding 
appellants  confine  themselves  to  the  evidence  tending  to  prove 
the  allegations  of  damage  under  the  original  complaint;  but 
the  supplemental  matter  was  properly  pleaded ;  and  when  we 
consider  the  evidence  introduced  to  sustain  the  damages  al- 
leged in  the  supplemental  complaint  as  well  as  that  tending 
to  support  the  damages  alleged  in  the  original  complaint  we 
find  ample  to  sustain  the  finding  made  by  the  court  on  this 
subject 

So,  too,  the  finding  to  the  effect  that  the  defendants  intend 
to  use  and  operate  a  steam  shovel  and  other  machinery,  emit- 
ting greasy  dirt,  soot  and  smoke,  near  to  the  residence  of 
plaintiff,  is  supported  by  the  evidence,  especially  in  view  of 
the  answer  of  appellants,  which  seems  to  insist  on  their  right 
to  use  the  same. 

The  other  matters  discussed  in  appellants'  brief  concern 
the  sufiBciency  of  the  complaint  and  the  correctness  of  the 
judgment  so  far  as  it  enjoins  defendants  from  doing  certain 
specified  acts,  and  cannot  properly  be  considered  on  an  ap- 
peal from  an  order  denying  a  motion  for  a  new  trial,  but  only 
on  an  appeal  from  the  judgment.  (Bode  v.  Lee,  102  Cal.  583, 
[36  Pac.  936] ;  Evans  v.  Paige,  102  Cal.  132,  [36  Pac.  406] ; 
Brison  v.  Brison,  90  Cal.  323,  [27  Pac.  186].) 

The  order  is  therefore  aflBrmed- 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[CIt.  No.  884.    Fint  Appellate  Distriet. — Januaiy  9,  1908.] 

GEORQINA  H.  MELVIN,  Respondent,  v.  E.  B.  &  A.  L. 
STONE  COMPANY  (a  Corporation),  and  E.  B.  STONE 
and  A.  L.  STONE,  Appellants. 

NuiSAMCX  TO  Neighbors — ^Pbivatk  Action. — ^A  nuiaanee  whieli  extends 
to  the  dwelling-boufles  of  neighbors  to  such  an  extent  as  to  ren- 
d«r  their  occupaacgr  materiaUj  oneomfortable  is  a  privata  nuisanot 
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u  to  each  party  thus  injured,  for  whieli  he  maj  haTe  hia  private 
action,  in  which  the  nuisance  maj  be  enjoined  or  abated,  aa  well 
aa  damages  recovered. 
tb. — NuiSANO*  F«OM  PuHi  OiL — Grxast  Dirt — SooT— Smok»— Offin- 
givi  ODO&--DAMA0S8 — Imjunotion. — ^Where  plaintiff's  propertj 
had  been  damaged  bj  the  operations  of  steam  engines  near  the 
same,  using  fuel  oil,  which  emitted  large  quantities  of  greasj  dirt, 
soot  and  smoke,  and  which  hj  its  offensive  odor  interfered  with 
the  comfortable  enjoyment  of  plaintiff's  dwelling,  and  the  con- 
tinued use  ef  which  would  cause  further  damage,  the  plaintiff 
may  recover  the  damages  suffered  from  such  nuisance,  and  Is  en- 
titled te  aa  injunction  to  Bostrain  the  defendants  from  continuing 
tbo  same  near  plaintiff'!  dwelling. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
TDJbdh  County.    John  Elkworth,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 


Beed,  Black  &  Beed,  and  B.  H.  Griffinsi  for  Appellants. 
O.  B.  Lukens,  for  Bespondenl 

HALL,  J. — This  is  an  appeal  from  a  judgment  awarding 
plaintiff  damages  in  the  sum  of  $307.50  and  enjoining  de- 
fendants from  operating  engines  or  machinery  within  certain 
described  limits  near  to  the  dwelling-house  of  plaintiff,  using 
fuel  oil  emitting  offensive  odors  or  greasy  diri^  soot  or  smoke 
upon  the  property  of  plaintiff. 

It  is  the  same  case  as  No.  441,  in  which  we  have  this  day 
affirmed  the  order  denying  defendant's  motion  for  a  new  trial, 
but  comes  before  us  on  a  separate  appeal  upon  the  judgment- 
roll  alone. 

Appellants  urge  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  in  that  the  nuisance 
complained  of  is  a  public  nuisance,  and  is  not  shown  by  the 
allegations  of  the  complaint  to  be  specially  injurious  to  plain- 
tiff. 

The  complaint,  among  other  things,  substantially  alleges 
that  defendants  are  and  have  been  operating  a  steam  shovel 
and  steam  engines  near  to  the  dwelling  of  plaintiff,  using  oil 
fuel  emitting  large  quantities  of  greasy  soot^  dirt  and  smoke. 
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io  as  to  interfere  with  the  comfortable  eDJ03mcient  by  plain- 
tiff of  her  said  property,  and  that  said  soot  and  smoke  havt 
damaged  and  injured  the  house  and  furniture  of  plaintiff 
in  the  sum  of  $500,  and  that  unless  defendants  be  enjoined 
from  so  operating  said  engines  and  machinery  further  damage 
and  injury  will  be  done  the  said  house  and  furniture  of  plain- 
tiff. 

The  facts  pleaded  in  this  case  bring  it  within  the  principle 
laid  down  in  Fisher  v.  Zumwalt,  128  Cal.  493,  [61  Pao.  82], 
and  followed  by  this  court  in  Meek  v.  De  Laiour,  2  Cal.  App. 
261,  [83  Pac.  300]. 

It  was  held  in  Fisher  v.  Zumwalt,  128  Cal.  493,  [61  Pac. 
82] ,  that  a  nuisance,  the  effect  of  which  extends  to  the  dwell- 
ing-houses of  neighbors  to  such  an  extent  as  to  render  their 
occupancy  materially  uncomfortable,  is  a  private  nuisance  as 
to  each  person  thus  injured,  for  which  he  may  have  his  private 
action.  In  such  action  the  nuisance  may  be  enjoined  or 
abated,  as  well  as  damages  recovered.  (Code  Civ.  Proc,  sec 
731.) 

Neither  do  we  think  that  the  injunction  should  have  been 
refused,  upon  the  ground  that  plaintiff  could  have  been  com- 
pensated by  damages.  The  court  found  that  plaintiff's  prop- 
erty had  been  injured  and  damaged,  and  also  that  large  quan- 
tities of  greasy  soot^  dirt  and  smoke  were  frequently  emitted 
from  the  engines  operated  by  defendants,  which  by  its  of- 
fensive odor  interfered  with  the  comfortable  enjoyment  by 
plaintiff  of  her  residence  and  dwelling-house,  and  that  by  the 
use  of  said  engines  there  would  be  emitted  large  quantities 
of  grea£y  smoke,  dirt  and  soot,  which  would  occasion  further 
damage  and  injury  to  the  house  and  furnishings  of  plaintiff. 

In  Wahle  v.  Beinbach,  76  111.  322,  the  court,  speaking  of 
threatened  injuries  that  may  be  enjoined,  said:  *'By  irrepar- 
able injury  is  not  meant  such  injury  as  is  beyond  the  pos- 
sibility of  repair,  or  beyond  possible  compensation  in  dam- 
ages, nor  necessarily  great  injury  or  great  damage,  but  that 
species  of  injury,  whether  great  or  small,  that  ought  not  to 
be  submitted  to  on  the  one  hand,  or  inflicted  on  the  other, 
and  because  it  is  so  large  on  the  one  hand  or  so  small  on  the 
other,  is  of  such  constant  and  frequent  occurrence  that  no  fair 
or  reasonable  redress  can  be  had  therefor  in  a  court  of  law." 
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In  Holsman  v.  Boiling  Springs  Bleaching  Co.,  14  N.  J.  Eq. 
335,  it  is  said :  ''Where  the  nuisance  operates  to  destroy  health, 
or  diminish  the  comfort  of  a  dwelling,  an  action  at  law  fur- 
nishes no  adequate  remedy,  and  the  party  injured  is  entitled 
to  protection  by  injunction." 

To  the  same  effect  are  Cleveland  v.  Citizens*  Gas  Li.  Co., 
20  N.  J.  Eq.  205,  Ross  v.  Butler,  19  N.  J.  Eq.  294,  [97  Am, 
Dec.  654],  and  Wolcoti  v.  Meleck,  11  N.  J.  Eq.  204,  [66  Am, 
Dec.  790]. 

The  judgment  in  this  case  enjoins  defendants  from  operat- 
ing engines  or  machinery,  near  to  the  dwelling-house  of  plain- 
tiff, "using  fuel  oil  emitting  offensive  odors,  or  greasy  dirt, 
soot  or  smoke  upon  the  said  property  of  plaintiff.''  This 
judgment  was  justified  by  the  facts  found.  It  was  reasonably 
necessaiy  in  order  to  protect  the  plaintiff  in  the  comfortable 
enjoyment  of  her  dwelling. 

The  judgment  is  affirmed* 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Crim.  No.  115.    First  Appellate  District. — Januarj  9,  1908.] 

THE  PEOPLE,  Respondent,  v.  EUGENE  B.  SCHMITZ, 

Appellant 

ClIMINAL  Law — APPEAIr— FiLmO  AND  SsRyici  07  Noncit--OB]>EE  lie- 
MATERIAL — AcKNOWLBDQMENT  OP  Sebvigs. — Where  the  notice  of 
appeal  is  filed  and  served  on  the  same  daj,  the  order  of  filing  and 
service,  if  contemporaneous,  is  immaterial;  and  where  the  district 
attorney  has  indorsed  upon  the  notice  of  appeal  filed  an  admission 
of  "due  service"  thereof,  ho  cannot,  contrary  to  his  written  admis- 
sion, claim  that  the  service  was  invalid  because  made  before  the 
notice  was  filed. 

I». — Time  fob  Appeal— Bendition  or  Judgment. — An  appeal  maj  be 
taken  in  a  criminal  case  under  section  1239  of  the  Penal  Code  at 
anj  time  within  ninety  days  after  the  rendition  of  the  judgment, 
and  it  is  not  premature  because  taken  after  the  rendition  of  the 
judgment,  and  before  its  entry. 

Id. — Ck)NSTBncnoN  or  Penal  Code. — The  provision  in  section  1240  of 
the  Penal  Code  that  the  notioa  of  appeal  shall  be  filed  "with  the 
elerk  of  the  court  where  the  judgment  or  order  appealed  from  is 
iiU«red|"  eannoty  whatever  its  meaning,  bv  construad  to  depzivt 
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the  defendant  of  his  atatutorj  right  to  appeal  when  th«  judgment 
ia  rendered,  whether  then  entered  or  not 

Id. — Ebsob  in  Pebemptokt  Challenge  to  Sworn  Jitbob  Without 
Cause  Shown* — After  jurors  have  been  sworn  to  trj  the  ease*  it 
was  error  for  the  eourt  to  permit  the  prosecution  to  challenge  one 
of  them  peremptorilj,  without  the  showing  of  any  cause  therefor, 
as  required  in  section  1068  of  the  Penal  Code.  Under  that  section 
the  cause  must  be  based  on  some  fact,  and  founded  upon  a  proper 
■howing  of  facta  upon  which  the  court  could  have  exercised  its  dia- 
eretion. 

Id. — Ebrob  in  Sustainino  Challenge  iob  Implied  Bl/ls— Belation- 
shif  to  Dependant  not  Shown. — It  was  error  to  sustain  a  chal- 
lenge for  implied  bias,  for  relationship  bj  consanguinity  or  affinitj 
of  a  juror  to  the  defendant  within  the  fourth  degree,  where  no 
relationship  was  shown,  and  it  appeared  that  the  juror  did  not  know 
the  defendant,  or  know  of  any  relationship  to  him. 

Id* — Objeot  op  Code  Provisions  pob  Impaneling  Jury — ^Fair  and 
Impartial  Trial. — The  code  provisions  in  regard  to  the  impanel- 
ment  of  jurors,  and  their  qualifications,  have  in  view  the  right  of 
the  defendant  to  a  fair  and  impartial  jury,  and  not  one  picked 
and  selected  by  the  prosecution.  The  rights  of  a  defendant  should 
be  carefuUy  guarded  at  every  step. 

iDw— Appointment  op  Elisor  to  Take  Charge  op  Jurt— Bight  op 
Dependant  to  be  Heard. — It  was  error  for  the  court  to  order  the 
appointment  of  an  elisor  to  take  charge  of  the  jury,  for  disqualifi- 
cation of  the  sheriff  and  coroner,  upon  ex  parte  affidavits  of  the 
prosecution  to  such  disqualification,  and  to  refuse  to  allow  the 
defendant  to  be  heard  as  to  the  f&ct  of  the  disqualification  of 
the  sheriff  and  coroner,  and  also  aa  to  the  disqualification  of  the 
elisor  by  reason  of  bias  and  prejudice  against  the  defendant 

In. — Charge  op  Extortion — ^Hearsat  Evidenob. — ^IJpon  the  trial  of 
ft  charge  of  extorting  money  from  witnesses  for  the  prosecution^ 
keepers  of  French  restaurants,  to  secure  liquor  licenses  for  them, 
which  had  been  previously  withheld,  it  was  error  to  allow  such 
witnesses  to  testify  to  hearsay  evidence,  consisting  of  conversa- 
tions between  them  in  the  absence  of  the  defendant  and  his  co- 
defendant,  as  to  the  necessity  of  employing  the  codefendant,  and 
the  amount  of  money  to  be  paid  him,  and  the  proportion  of  each. 
Hearsay  that  is  injurious  to  a  defendant  is  ground  for  reversaL 

Ik — Improper  Cross-examination  op  Dependant — ^Foundation  pob 
Bebuttal — Evidence  por  Prosecution  in  Chisp. — It  was  error 
for  the  court  to  allow  the  defendant  to  be  cross-examined  as  to  the 
receipt  of  money  from  his  eodefendant  that  had  been  obtained  from 
the  French  restaurant-keepers  to  secure  liquor  licenses  for  them, 
tonceming  which  tho  defendant  had  not  testified  in  chief,  for  the 
purpose  of  laying  an  improper  foundation  for  rebutting  evidence^ 
l^ieh  «b«  properly  part  of  the  eaao  for  the  prosecutioB  in  chief. 
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Ii>.— iMPBOPn  Limitation  or  Cftoss-BXAiiiNATioN  or  Godxvkndant.— 
Where  the  codefendant  had  withdrawn  his  plea  of  not  guilty,  and 
had  pleaded  guilty  to  the  charge  of  extortion,  and  had  testified 
in  rebuttal  that  he  had  paid  part  of  the  money  to  the  defendant, 
which  he  had  received  as  a  fee  from  the  French  restaurant-keepers, 
his  testimony  as  a  confessed  accomplice  was  not  sufficient  to  eon- 
Tict  the  defendant  without  corroboration;  and  it  was  error  to  limit 
his  cross-examination  so  as  to  exclude  the  right  of  the  defendant 
to  investigate  every  motive,  statement  and  act  on  his  part,  or  any 
other  matter  that  might  in  any  reasonable  way  have  influenced  his 
testimony,  such  as  the  inquiry  whether  he  had  not  received  a  promise 
of  immunity  for  his  testimony,  and  other  inquiries  bearing  upon  his 
innocence  of  crime,  and  upon  that  of  the  defendant.  The  broadest 
scope  of  cross-examination  should  be  allowed  in  such  cases. 

Ii>« — iNsurncncNCTT  ov  Indictment  vob  Extortion. — ^An  indictment  for 
extortion  alleged  to  havo  been  eommitted  by  unlawfully  and  felon- 
iously extorting  from  the  parties  named  in  the  indictment,  with 
>Cheir  consent,  a  specified  sum,  by  the  wrongful  use  of  fear,  in- 
duced by  threats  to  do  an  injury  to  the  property  of  the  parties 
named,  alleged  to  be  restaurant-keepers,  engaged  in  selling  at  retail 
liquors  therein,  for  which  th^  were  required  to  have  a  license 
necessary  to  the  profitable  maintenance  of  said  business,  whieh 
the  defendants  well  knew,  and  that  defendants  then  and  there  vn- 
lawfully,  feloniously,  corruptly  and  knowingly  threatened  the  said 
parties  named  that  unless  they  paid  them  the  said  sum,  and  one 
year  thereafter  a  further  sum,  the  said  parties  could  not,  and 
would  not,  obtain  said  license,  and  that  the  said  defendants  would 
prevent  them  from  carrying  on  or  conducting  said  business  of 
selling  liquors  at  retail,  is  not  sufficient  to  state  the  crime  of 
extortion,  because  it  does  not  allege  or  show  that  the  specific  injury 
threatened  was  an  unlawful  injury  to  the  property  of  the  parson 
threatened. 

Id. — OoNSTBUOTiON  OF  Statut*—' '  UNLAWFUL  Injukt.*'— Ib  thd  phrase 
''threat  to  do  an  unlawful  injury,"  etc.,  as  used  in  section  519  of 
the  Penal  Code,  providing  that  "fear  such  as  will  constitute  ex- 
tortion may  be  induced  by  a  threat  within,  (1)  to  do  an  unlawful 
injury  to  the  person  or  property  of  the  individual  threatened," 
the  word  "unlawful"  qualifies  the  injury  and  not  the  threat,  and 
imports  an  injury  which  is  contrary  to  law  or  prohibited  by  the 
law  of  the  state.  To  procure  money  by  threat  to  do  a  lawful  aet 
is  not  a  crime  under  the  statute,  whatever  moral  wrong  there 
may  be  in  obtaining  the  money. 

[BY  8UPBEMS  COUBT  OK  APPLICATION  FOB  HEABINO  IIT 

BANK.] 

Id. — Extortion  bt  Thbxat  to  Do  Unlawful  Injubt  to  Pbopbbtt^— 
To  constitute  the  crime  of  extortion  committed  by  means  of  any 
threat  to   injure  property   of  the  person  threatened,  tht  lajuiy 
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threatened  must  be  in  itself  unlawful,  irrespective  of  whether  or 
not  the  purpose  with  which  the  threat  is  made  is  to  obtain  monejr 
to  which  the  person  threatened  is  not  entitled. 

Id. — ^''Unlawful  Injury"  an  Actionablb  Wsono.-— Giving  to  the 
term  "unlawful  injury"  the  broadest  meaning  possible  under  the 
authorities,  it  can  include  no  injury  that  is  not  of  such  a  character 
that  if  it  had  been  committed  as  threatened,  it  would  have  con- 
stituted an  actionable  wrong,  for  damages  suffered,  or  a  threatened 
wrong  which  could  be  enjoined  in  equity  if  the  remedy  at  law  was 
inadequate. 

Id. — ^LiQuoB  Licenses — ^Poweb  op  Police  Gommissionebs — Legitimate 
Persuasion — Motives  Immaterial. — It  is  within  the  lawful  power 
of  the  police  eommissioners  of  San  Francisco  to  withhold  liquor 
Ueenses  from  keepers  of  restaurants  therein,  no  matter  how  great 
the  pecuniary  loss  thereby  caused  to  their  business;  and  it  is  also 
lawful  for  anyone  by  legitimate  persuasion  or  argument,  where  no 
unlawful  means  are  used  to  that  end,  to  endeavor  to  persuade  them 
to  refuse  the  licenses,  even  though  he  may  be  actuated  by  the 
malicious  intent  to  injure  the  restaurant-keepers,  and  cause  them 
pecuniary  loss. 

Id. — SurncisNOY  or  Indictment  nm  Extortion  in  Relation  to  Liquor 
License — ^Language  or  Statute  iNsurriciENT— Unlawful  Means. 
In  an  indictment  for  extortion  it  is  not  sufficient  to  use  the  lan- 
guage of  the  statute;  and  under  a  charge  of  extorting  money  to  do 
an  unlawful  injury  to  the  business  of  restaurant-keepers,  by  with- 
holding liquor  licensee  necessary  to  the  conduct  of  their  business, 
U  is  neceesary  to  show  that  unlawful  means  would  be  used  to  pre- 
Tont  the  same,  if  the  money  exacted  were  not  paid. 

iDw— Ubb  op  Unlawpul  Means  or  Undub  Inpluenob  not  PREsuMBBi 
It  cannot  be  presumed,  in  the  absence  of  any  averment,  that  unlaw- 
ful means  or  undue  influence  would  be  exercised  over  the  police 
eommissioners  to  prevent  the  liquor  licenses  necessary  to  their  bust* 
nees,  if  the  money  exacted  were  not  paid.  The  court  cannot  assume^ 
in  the  absence  of  any  averment  to  that  effect,  that  defendant 
Bchmitz  was  mayor  of  the  city,  and  in  a  position  to  exercise  power 
and  undue  influence  over  the  members  of  the  board  of  police  com- 
missioners, or  that  Buef,  his  codefendant,  was  in  practical  control 
of  the  eity  government  because  of  his  political  activity  and  influ- 
ence, or  otherwise  able  to  exert  an  undue  influence  over  the  board, 
or  that  the  use  of  unlawful  means  or  nnduo  influence  was  threat- 
0B0d,  or  that  the  purpose  and  ability  to  use  such  means  successfully 
were  perfectly  understood  by  the  parties  eoneerned,  because  of  the 
eircumstances  known  to  them. 

iDu— Absbngb  op  Ezfbbss  Thbba^— Plbadino  op  Facts.— The  abeenee 
of  an  express  avowal  of  a  threat  to  use  unlawful  means  cannot 
obviate  the  neeessilgr  of  pleading  facts  BMessazy  to  maki  the  threal 
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Id. — INBIOTMXNT  NOT  AlDBD  BT  P&ESUMPTION — ^PRESUMPTION  OF  INNO- 
CENCE.— An  indictment  must  show  on  its  face  that  a  crime  has  been 
eommitted,  and  in  no  ease  can  the  indictment  be  aided  by  inference 
«r  presumption.  The  presumptions  are  all  in  faTor  of  innocence, 
and  if  the  facts  stated  may  or  may  not  constitut*  a  orime,  tho 
presumption  is  that  no  crime  la  charged. 

Id. — Merits  or  Indictment— UNriTNBss  or  Bbstaueant-keepers  to 
Have  License  not  Considered. — The  question  of  fact  whether 
or  not  the  restaurant-keepers  wera  unfit  persons  to  have  a  license, 
or  whether  that  fact  would  be  a  good  defense  to  the  crima  of 
axtortion,  cannot  ba  considered  in  determining  the  merita  of  the 
indictment 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Campbell,  Metson  &  Drew,  John  J.  Barrett,  and  Chaa.  H. 

Fairall,  for  Appellant 

The  order  of  service  and  filing  of  the  notiee  of  appeal  on 
the  same  day  is  immaterial,  the  law  disregarding  fraction  of 
a  day.  (2  Hayne's  New  Trial  and  Appeal,  631;  Hasting* 
V.  HalUck,  10  Cal.  32;  Buffendeau  v.  Edmondson,  24  Cal.  94; 
Warner  v.  Holman,  24  Cal.  228;  Wright  v.  Ross,  26  Cal,  263; 
Boston  y.  Eaynes,  31  Cal.  107;  People  y.  Ah  Yute,  56  Cal. 
119;  Hewes  v.  CarviUe,  62  CaL  517;  Tyrrell  v.  Baldwin,  72 
Cal.  192,  13  Pac  475;  Blydenburgh  v.  Cotheal,  4  N.  T. 
418.)  The  admission  of  "due  service"  on  the  same  day  as 
the  filing  is  conclusiye.  {People  v.  Origsby,  62  CaL  482; 
Bonds  V.  Hickman,  29  CaL  461.)  In  a  criminal  case,  under 
the  present  statute,  an  appeal  may  be  taken  after  the  rendi- 
tion  of  the  judgment  and  prior  to  its  entry.  (Pen.  Code, 
sec.  1239.)  That  section  is  not  controlled  by  the  language 
of  section  1240,  that  the  notice  must  be  filed  with  the  olerk 
of  the  court  in  which  the  judgment  is  entered.  {People  v. 
Ward,  134  Cal.  301,  66  Pac.  372,  138  CaL  684,  72  Pac 
343,  141  CaL  628,  75  Pac  306;  Ward  v.  Dunne,  136  CaL 
19,  20,  68  Pac.  105;  People  v.  Lenon,  77  CaL  308,  19  Pac 
621,  79  CaL  625,  631,  21  Pac.  967;  People  v.  Vamum,  53 
CaL  630.)     Section  1240  merely  rests  on  the  presumption 
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that  the  clerk  will  do  his  duty  by  entering  the  judgment  of 
conviction  **inunediately,*'  as  required  by  section  1207, 
but  his  failure  to  do  so  cannot  affect  the  right  of  appeal 
guaranteed  by  section  1239.  The  distinction  between  the 
rendition  of  the  judgment  by  the  court  and  its  entry  by  the 
clerk  is  clear.  {In  re  Cook,  77  Cal.  227,  11  Am.  St  Hep. 
267,  17  Pac.  923,  19  Pac.  431.)  The  proper  construction 
of  section  1239  is  the  same  as  if  it  read  "by  filing  with  the 
derk  of  the  court  in  which  the  judgment  or  order  appealed 
from  is  [required  by  law  to  be]  entered  by  the  clerk." 
{Bigelow  v.  Ames,  18  Minn.  527 ;  Oriswold  v.  Edson,  32  Minn. 
436,  21  N.  W.  475;  Barzizas  v.  Hopkins,  2  Rand.  (Va.) 
276,  293.)  The  record  shows  that  the  judgment  and  order 
were  entered  on  the  same  day  with  the  appeal,  and  the  record 
cannot  be  contradicted  by  afSdavits  to  show  an  improper  tak- 
ing of  the  appeal.  {People  v.  Jordan,  66  Cal.  10,  56  Am. 
Rep.  73,  4  Pac.  773;  Boston  v.  Haynes,  31  Cal.  107;  Saiterlee 
▼.  Bliss,  36  Cal.  521;  Thompson  v.  Patterson,  54  Cal.  547; 
Boyd  V.  Barrdf  60  Cal.  289;  People  ▼.  Gough,  2  Utah,  69; 
Oolden  Fleece  etc.  Co.  v.  Cable  etc.  Co.,  15  Nev.  451 ;  State 
V.  Central  Pac.  B.  B.  Co.,  21  Nev.  101,  25  Pac  442;  Boggess 
▼.  Harris,  90  Tex.  477,  39  S.  W.  565.)  The  court  erred 
in  allowing  peremptory  challenges  to  sworn  jurors.  {Begina 
V.  Frost,  9  Car.  &  P.  129;  38  Eng.  Com.  L.  70;  1  Chitty's 
Criminal  Law,  545;  1  Archbold's  Criminal  Practice  and 
Pleading,  163;  Gearhart  v.  Jordan,  11  Pa.  St  325;  People 
V.  Hughes,  137  N.  Y.  29,  32  N.  E.  1105;  People  v.  Cor- 
penter,  102  N.  Y.  238,  6  N.  B.  584;  Kurtz  v.  State,  145 
Ind.  119,  42  N.  E.  1102;  State  v.  Lyons,  70  N.  J.  L.  635, 
58  Atl.  398;  Thorp  v.  Deming,  78  Mich.  124,  43  N.  W. 
1097;  People  v.  Dolan,  51  Mich.  610,  17  N.  W.  78; 
O'Connor  v.  State,  9  Pla.  215;  Bradham  v.  State,  41  Fla. 
541,  26  South.  730;  Mathis  y.  State,  45  Fla.  46,  34  South. 
287;  State  v.  Patrick,  3  Jones  (N.  C),  443;  Qlover  v.  WooU 
sty,  Dudley  (Ga.),  85;  State  v.  Morea,  2  Ala.  275;  State  v. 
Bunger,  14  La.  Ann.  461;  McFadden  y.  Commonwealth,  23 
Pa.  St.  12,  62  Am.  Dec.  312;  Hawkins  v.  United  States,  116 
Fed.  569,  53  C.  G.  A.  663;  United  States  v.  Watkins,  3  Cranch 
G.  C.  441,  Fed.  Cas.  No.  16,649.)  No  case  was  shown  as  re- 
quired by  the  statute.  {People  v.  Bodriquez,  10  Cal.  59 ;  Peo- 
ple ▼.  Beynolds,  16  Cal.  132;  People  v.  Scoggins,  37  Cal.  676; 
People  y.  Mortier,  58  CaL  262;  People  t.  Bemmerly,  87  CaL 
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120,  25  Pac.  266;  People  v.  Ward,  105  CaL  652,  39  Pac 
33;  People  v.  Boren,  139  Cal.  215,  72  Pac.  899;  Peoria 
D.  dk  E.  Ry.  Co.  v.  Puckett,  52  111.  App.  222;  Mayers  v.  Smith, 
25  lU.  App.  67,  121  111.  442,  13  N.  E.  216;  Ochs  v.  People, 

25  111.  App.  379,  124  111.  399,  16  N.  E.  662;  People  v. 
Bodine,  1  Edm.  Sel.  Cas.  36;  McClure  v.  State,  9  Tenn.  (1 
Yerg.)  206;  United  States  ▼.  Watkins,  3  Cranch  C.  C.  441, 
Fed.  Cas.  No.  16,649;  Montague  v.  Commonwealth,  10 
Gratt.  772;  Greer  v.  Norvill,  3  Hill  (S.  C),  263;  State  v. 
WaJiaww,  3  Stew.  454;  Draper  v.  State,  63  Tenn.  (4  Baxt.) 
246;  State  v.  Pritchard,  16  Nev.  101;  T7eIcA  v.  Triftune  Pub- 
lishing Co.,  83  MidL  661,  21  Am.  St.  Bep.  629,  47  N.  W.  562, 
11  L.  B.  A.  233.)  The  ex  parte  appointment  of  an  elisor 
to  take  charge  of  the  jury  and  the  refusal  of  the  court  to 
allow  any  counter-affidavits  was  illegal;  and  the  affidavits 
on  information  and  belief  for  the  prosecution  were  in- 
sufficient {People  V.  Smith,  1  Cal.  9;  Ex  parte  Dimmig, 
74  CaL  164,  15  Pac.  619;  Ex  parte  Spears,  88  CaL  640, 

26  Pae.  608;  People  v.  Staples,  91  Cal.  25,  27  Pac  523; 
Moore  v.  Thompson,  138  CaL  26,  70  Pac.  930.)  The 
court  improperly  admitted  hearsay  testimony  by  the  res- 
taurant-keepers. (Code  Civ.  Proc.,  sec.  1865.)  The  court 
erred  in  allowing  a  cross-examination  of  the  defendant  about 
the  receipt  of  money  for  Buef,  concerning  which  he  had  not 
testified  to  in  chief.  (Pen.  Code,  sec  1323.)  He  cannot  be 
forced  to  be  a  witness  against  himself,  without  his  consent, 
on  any  matter  outside  of  the  strict  limits  of  cross-examina- 
tion. (Pen.  Code,  sec.  688 ;  People  v.  McOungill,  41  Cal.  429 ; 
People  V.  Rozelle,  78  Cal.  93,  20  Pac  36;  People  v.  QaU 
lagher,  100  Cal.  466,  35  Pac.  80;  People  v.  Arrighini,  122 
CaL  126,  54  Pac.  591;  PeopU  v.  Morton,  139  Cal.  727,  73 
Pac  609;  People  v.  O'Brien,  66  Cal.  602,  6  Pac  695.) 
The  court  erred  in  restricting  the  cross-examination  of  the  co- 
defendant  Ruef,  as  an  accomplice.  {People  v.  Williams,  18 
Cal.  191.)  The  evidence  is  insufficient  to  justify  the  verdict, 
there  being  no  proof  of  any  threat  to  do  an  unlawful  injury 
to  the  property  of  the  restaurant-keepers.  The  indictment  is 
insufficient,  because  it  shows  no  threat  by  the  defendants  to 
do  an  unlawful  injury  to  property.  A  mere  threat  to  pre- 
vent a  liquor  license,  or  to  injure  a  liquor  business,  or  to 
injure  the  mere  right  to  acquire  property,  does  not  constitute 
a  threat  to  do  an  unlawful  injury  to  properly  within  the 
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meaning:  of  the  law  aj^ainst  extortion  or  threats.  {"Threat**: 
Black's  Law  Dictionary;  Pen.  Code,  sec.  518;  Civ.  Code,  sec. 
570.  Property:  Pen.  Code,  sec.  7,  subds.  10,  11,  12;  Rex  v. 
Sautherto^i,  6  East,  140;  Commonwealth  v.  Mosby,  163  Mass. 
291,  39  N.  E.  1030;  Carew  v.  Rutherford,  106  Mass.  1,  8 
Am.  Hep.  287;  In  re  McCabe,  29  Mont.  28,  73  Pac.  1106.) 
Mere  anticipated  profits  are  not  property,  or  a  title  to 
property.  {Jones  v.  Barmm,  217  111.  381,  75  N.  E.  505;  In 
re  Wetmore,  108  Fed.  523;  Sawyer  v.  Commonwealth,  182 
Mass.  245,  65  N.  B.  52,  59  L.  R.  A.  726;  Cleland  v.  Anderson, 
66  Neb.  252,  98  N.  W.  1075;  Hutchins  v.  Hutchins,  7  Hill, 
104;  Munn  v.  People,  69  111.  80,  91;  People  v.  Coleman,  4 
Cal.  52,  60  Am.  Dec.  581 ;  Avlanier  v.  Governor,  1  Tex.  653 ; 
Wolf  V.  Wall,  40  Ohio  St.  111.)  A  license  to  sell  liquors  is 
not  a  property  right,  but  a  mere  permission,  subject  to  re- 
striction under  the  police  power,  and  may  be  lawfully  with- 
held. (17  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  230,  236,  262; 
Foster  v.  Board  of  Police  Commissioners,  102  Cal.  483,  41 
Am.  St.  Rep.  194,  37  Pac.  763;  Ex  parte  Christenson,  85  Cal. 
208,  24  Pac.  747 ;  San  Francisco  ▼.  Liverpool  etc.  Ins.  Co.,  76 
Cal.  113,  5  Am.  St.  Rep.  425,  15  Pac.  380;  Hevren  v.  Reed, 
126  Cal.  219,  222,  58  Pac.  536;  Hippen  v.  Ford,  129  Cal.  315, 
61  Pac.  929 ;  Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup.  Ct.  Rep. 
273;  Bamett  v.  Pemiscot  County  Ct.,  Ill  Mo.  App.  693, 
86  S.  W.  575 ;  Sprayberry  ▼.  Atlanta,  87  Ga.  120, 13  S.  E.  197; 
State  V.  Circuit  Court,  50  N.  J.  L.  585,  15  Atl.  272;  La  Croix 
V.  County  Commissioners,  50  Conn.  321,  47  Am.  Rep.  648; 
McConkie  v.  Remlay,  119  Iowa,  512,  93  N.  W.  505,  508;  Mc- 
Coy V.  Clark,  104  Iowa,  491,  73  N.  W.  1050;  Guy  v.  Cumber- 
land, 122  N.  C.  471,  29  S.  E.  771;  Hargett  v.  Bell,  134  N.  C. 
394,  46  S.  E.  749;  People  v.  Waters,  23  N.  Y.  Supp.  692,  4 
Misc.  Rep.  1;  Wallace  v.  Mayor  of  Reno,  27  Nev.  71, 
103  Am.  St.  Rep.  747,  73  Pac.  528;  Martin  v.  State,  23  Neb. 
371,  36  N.  W.  554;  State  v.  Corran,  73  N.  H.  434,  62  Atl. 
1044 ;  Voight  v.  Board  of  Excise,  59  N.  J.  L.  358,  36  Atl.  686; 
Meehan  v.  Board  of  Excise,  73  N.  J.  L.  382,  64  Atl.  689; 
Metropolitan  Board  of  Excise  v.  Barrie,  34  N.  Y.  667 ;  FeU  v. 
State,  42  Md.  71,  20  Am.  Rep.  83 ;  brown  v.  State,  82  Ga.  224, 
7  S.  B.  915;  Colder  v.  Kurby,  5  Gray,  5S7;  State  v.  Harrison, 
162  Ind.  542,  70  N.  E.  BIT ;  Littleton  v.  Burgess,  14  Wyo.  173, 
82  Pac  864;  LoweU  v.  Archambault,  189  Mast.  70,  75  N.  JB^ 
7  CaL  App.— 23 
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65;  United  States  v.  Douglas,  19  D.  C.  (8  Mackey)  99; 
Raudenbusck's  Petition,  120  Pa.  St.  328,  14  Atl.  148;  Hein 
V.  Smith,  13  W.  Va.  358;  Ex  parte  Whittington,  34  Ark.  394; 
French  v.  Noel,  22  Gratt,  454;  State  v.  Northfield,  94  MiniL 
81,  101  N.  W.  1063;  Koehler  v.  Olsen,  22  N.  T.  Supp.  677, 
68  Hun,  63 ;  State  v.  McCahe,  135  Mo.  450,  58  Am.  St.  Rep. 
589,  37  S.  W.  123;  Streever  v.  Birch,  62  Hun,  298,  17  N.  Y. 
Supp.  195;  Wilkie  v.  Chicago,  188  111.  444,  80  Am.  St.  Rep. 
182,  58  N.  E.  1004.)  Inferences  of  fact  or  presumption  can- 
not aid  an  indictment.  It  must  charge  it  in  express  terms. 
(People  V.  Robles,  117  Cal.  681,  49  Pac.  1042;  People  v.  Ter- 
rill,  127  Cal.  99,  59  Pac.  836;  People  v.  Eppinger,  105  Cal. 
36,  38  Pac.  538;  People  v.  Dunlap,  113  Cal.  72,  45  Pac.  183; 
People  V.  Jones,  123  Cal.  299,  301,  55  Pac.  992;  People  v. 
Shearer,  143  Cal.  66,  69,  76  Pac.  813.)  An  "unlawful  in- 
jury" to  property  is  one  prohibited  by  law,  and  must  be  the 
subject  of  a  civil  remedy.  {People  v.  Loveless,  84  N.  Y. 
Supp.  1114;  Bishop's  New  Criminal  Law,  178;  James  v.  Sig- 
nell,  69  N.  Y.  Supp.  680,  682;  United  States  r.  O'Connor,  31 
Fed.  449,  457.)  The  indictment  only  shows  a  mere  idle  threat 
(Bancroft  v.  Bancroft  (Cal.),  40  Pac.  488.)  Where  the  in- 
dictment does  not  show  a  threat  specially  mentioned  in  section 
519,  it  shows  no  offense.  (People  v.  Choynski,  95  Cal.  640,  30 
Pac.  791.)  A  threat  to  do  a  lawful  act  cannot  be  unlawfuL 
however  bad  may  be  the  motive.  (Boyson  v.  Thorn,  98  Cal. 
578,  33  Pac.  492;  Adler  v.  Fenton,  24  How.  (U.  S.)  407; 
O'Callaghan  v.  Cronan,  121  Mass.  114;  Pickens  v.  Coal  River 
etc.  Co,,  51  W.  Va.  445,  90  Am.  St.  Rep.  819,  41  S.  E.  400; 
Ferrell  v.  State,  86  Tenn.  623,  8  S.  W.  212;  Martens  v.  Rettly, 
109  Wis.  464,  84  N.  W.  840;  Payne  v.  Western  etc.  R.  R.  Co., 
13  Lea  (Tenn.),  507,  49  Am.  Rep.  666,  674;  Streever  v.  Birch, 
62  Hun,  298,  17  N.  Y.  Supp.  195.) 

U.  S.  Webb,  Attorney  Oeneral,  W.  H.  Langdon,  District 
Attorney,  Francis  J.  Heney,  Assistant  District  Attornqr, 
Hiram  Johnson,  and  Charles  W.  Cubb,  for  Respondent 

The  court  has  no  jurisdiction  of  the  appeal  Section  1237 
of  the  Penal  Code  provides  for  an  ''appeal  from  a  final  judg- 
ment of  conviction,  and  denying  a  motion  for  new  trial." 
Section  1239  of  the  Penal  Code  merely  limits  the  time  within 
which  an  appeal  must  be  taken,  viz.:  "An  appeal  must  be 
taken  from  a  judgment  within  ninety  days  from  the  rendi* 
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tion,  and  from  an  order,  within  sixty  days  after  it  is  made.'' 
This  merely  regrulates  the  computation  of  time.  Section  1240 
regulates  the  mode  of  taking  an  appeal.  An  appeal  is  taken 
by  filing  with  the  clerk  of  the  court  in  which  the  judgment 
appealed  from  is  entered  a  notice  stating  the  appeal  from  the 
same,  and  serving  a  copy  on  the  adverse  party.  The  appeal 
should  be  dismissed,  because  the  notice  was  served  before  it 
was  filed.  (People  v.  Clark,  49  Cal.  455 ;  People  v.  Stacey, 
34  CaL  307;  People  v.  Bell,  70  Cal.  33,  11  Pac.  327;  PeopU 
V.  Lenon,  77  Cal.  308,  19  Pac.  521;  People  v.  Colon,  119  Cal. 
668,  51  Pac.  1082,  and  cases  cited.)  The  same  rule  has  pre- 
vailed under  the  former  Practice  Act,  under  which  sections 

336  and  337  held  similar  relations  to  that  of  sections  1239  and 
1240  of  the  Penal  Code,  and  the  supreme  court  held  section 

337  mandatory  as  to  the  mode  of  taking  the  appeal,  as  to 
the  order  of  filing  and  service  of  notice.     (Bryan  ▼.  Berry, 

8  Cal.  133;  Franklin  v.  Reiner,  8  Cal.  340;  Whipley  v.  MiUs, 

9  CaL  641;  Hastings  ▼.  EdLleck,  10  Cal.  31;  Buffendeau  v. 
Edmondson,  24  CaL  95;  Warner  v.  Holman,  24  CaL  228; 
Bosion  V.  Haynes,  31  CaL  107;  Foy  ▼.  Domec,  33  CaL  317.) 
The  same  rule  is  applied  in  Idaho  under  a  similar  statute. 
(Slocum  V.  Slocum,  1  Idaho,  589.)  The  admission  of  ser- 
vice by  the  district  attorney  could  not  give  the  court  juris- 
diction of  the  cause,  which  could  not  be  conferred  by  consent. 
(Estate  of  More,  143  Cal.  493,  77  Pac.  407.)  The  appeal 
should  also  be  dismissed  because  the  notice  of  appeal  was 
filed  before  entry  of  the  judgment.  The  fact  is  that  the  time 
for  appeal  elapses  under  section  1239,  at  the  expiration  of  the 
time  therein  limited;  yet,  under  section  1240  of  the  Penal 
Code,  the  appeal  is  premature  if  the  notice  is  filed  before 
entry  of  the  judgment  A  premature  appeal  is  of  no  avail. 
(Lorenz  v.  Jacobs,  53  CaL  24;  McLaughlin  v.  Dougherty,  54 
CaL  519;  Home  of  Inebriates  v.  Kaplan,  84  CaL  488,  24  Pac. 
119;  Wood  V.  Etiwanda  Water  Co,,  122  Cal.  152,  54  Pac. 
726;  BeU  v.  Staacke,  137  Cal.  307,  70  Pac,  171;  Estate  of 
More,  143  Cal.  493,  77  Pac.  407;  People  v.  Walker,  132  CaL 
137,  64  Pac.  133;  People  v.  Vamum,  53  CaL  630;  People  v. 
McNulty,  95  Cal.  594,  30  Pac.  963;  People  v.  Daniels.  105  CaL 
262,  38  Pac.  720;  People  v.  Hughes,  137  N.  Y.  29,  32  N.  B. 
1005.)  The  words  ''a  notice  stating  an  appeal  from  ths 
same,**  used  in  section  1240,  must  have  effect.  Those  words 
clearly  mean  that  the  notice  of  appeal  to  be  filed  with  tha 
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elerk  in  which  the  judgment  or  order  is  entered  must  state 
the  appeal  from  the  judgment  so  entered.  The  words  **the 
same"  clearly  refer  to  the  judgment  or  order  entered  in  the 
clerk's  office.  (People  v.  Lenon,  77  Cal.  308,  19  Pac.  521.) 
Other  sections  of  the  code  must  be  considered  in  connection 
with  section  1240,  indicating  that  it  is  intended  to  regulate 
an  appeal  from  a  judgment  entered.  (Pen.  Code,  sees.  1182, 
1207,  1213,  1243,  1245,  1246,  1258-1263.)  The  allowance  of  a 
peremptory  challenge  to  a  sworn  juror  was  in  the  discretion 
of  the  court,  and  is  not  reversible  error.  (People  v.  Durrani, 
116  Cal.  179,  48  Pac.  75;  People  v.  Montgomery,  53  CaL 
576;  People  v.  Owen,  123  Cal.  488,  56  Pac.  251;  People  v. 
Bemmerly,  87  Cal.  120,  25  Pac.  266;  People  v.  Searcey, 
121  Cal.  2,  53  Pae.  359;  People  r.  SoweU,  145  Cal.  300,  78 
Pac.  717.)  The  appointment  of  an  elisor  to  take  charge  of 
the  jury  upon  a  showing  of  disqualification  of  the  sheriff  or 
coroner  was  proper.  (People  v.  Ebanks,  117  Cal.  652,  49 
Pac.  1049;  People  ▼.  Fellowa^  122  Cal.  238,  54  Pac  830.) 
The  judgment  is  supported  by  the  evidence.  A  threat  may  be 
shown  as  fully  by  circumstances  and  acts  evincing  it  as  by 
word  of  mouth.  (Armeirong  v.  Vicksburg  8.  P.^  B.  Co.,  46 
La.  Ann.  1448,  16  South.  468;  State  v.  Brownlee,  84  Iowa, 
473,  61  N.  W.  25;  PeopU  ▼.  Eldridge,  147  CaL  782,  82 
Pac.  442;  People  v.  DannoUy,  143  Cal.  398,  77  Pac.  179.) 
The  statements  alleged  to  be  hearsay  all  referred  to  the  con- 
nection of  the  restaurant-keepers  with  Buef  as  a  codefendant 
and  conspirator  with  Schmitz,  and  they  were  admissible  as 
part  of  the  res  gestae.  (State  v.  Grant,  86  Iowa,  216,  53  N. 
W.  123;  Pacific  Live  Stock  Co.  ▼.  Gentry,  38  Or.  275,  61 
Pac.  422;  People  v.  Woods,  147  Cal.  265,  109  Am.  St.  Eep. 
151,  81  Pac  652;  People  v.  Pool,  27  Cal.  575;  People  v. 
Fahrenbach,  102  Cal.  394,  36  Pac.  678;  Code  Civ.  Proc, 
sec.  1870,  subds.  5, 6 ;  Browning  v.  State,  33  Miss.  47 ;  Pierce  v. 
State,  109  Ind.  535,  10  N.  B.  302;  State  v.  Oeder,  92  Iowa, 
767,  61  N.  W.  190;  Dyer  v.  State,  88  Ala.  225,  7  South, 
267.)  The  prosecution  was  authorized  to  lay  the  founda^ 
tion  for  impeachment  of  the  defendant.  (People  v.  Gol- 
lagher,  100  Cal.  475,  35  Pac.  80;  People  v.  EozeUe,  78  CaL 
84,  20  Pac.  36;  People  v.  Qordan,  103  Cal.  568,  37  Pac 
634;  PeopU  V.  Westlake,  124  CaL  452,  57  Pac.  465;  People 
V.  Mayes,  113  Cal.  618,  45  Pac.  860;  People  v.  Hickman, 
113  Cal.  80,  45  Pac  175;  PeopU  v.  DoU,  122  CaL  491,  68 
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Am.  St.  Rep.  60,  55  Pac.  581;  People  v.  Buckley,  143  CaL 
388,  77  Pac.  169.)  There  was  nothing  in  the  cross-examina- 
tion of  Buef  that  was  pertinent  to  his  examination  in  chief, 
or  in  any  way  affecting  any  substantial  rights  of  the  de- 
fendant by  its  exclusion.  The  indictment  is  sufficient  under 
the  code.  (Pen.  Code,  sees.  950,  960.)  It  alleges  a  threat  to 
interfere  with  the  business  of  the  restaurant-keepers,  and 
with  the  license  known  to  be  necessary  to  the  business,  which 
would  be  prevented  to  their  injury  if  the  money  extorted  was 
not  paid.  The  business  of  the  defendant  was  properly  en- 
titled to  protection.  (Words  and  Phrases,  vol.  6,  p.  5693,  and 
cases  cited;  State  v.  Chapmcm,  69  N.  J.  L.  464,  55  Atl.  94; 
Barr  v.  Trader'  Council,  53  N.  J.  Eq.  101,  30  Att.  881; 
Consolidated  Steel  etc.  Co.  v.  Murray,  80  Fed.  820;  O'Brien 
v.  PeopU,  216  IlL  354,  108  Am.  St.  Rep.  219,  75  N.  E.  108; 
Ex  parte  Steinman,  95  Pa.  St.  220,  40  Am.  Rep.  637;  O'Eara 
r.  Stack,  90  Pa.  St.  447-491;  BaiUy  v.  People,  190  HI  28,  83 
Am.  St  Rep.  116,  60  N.  B.  98;  Civ.  Code,  sees.  992,  993; 
Merchants'  Ad  Sign  Co.  v.  Sterling,  124  Cal.  429,  71  Am. 
St  Rep.  94,  57  Pac  468 ;  Trentman  v.  Wahrenlerg,  30  Ind. 
App.  304,  65  N.  B.  1057;  People  v.  Dederick,  161  N.  Y.  195, 
65  N.  E.  927;  Mapes  ▼.  Metcalf,  10  N.  D.  601^  88  N.  W. 
713,  and  cases  cited;  Monongahela  Co.  ▼.  United  States,  148 
U.  S.  312,  13  Sup.  Ct  Rep.  622;  Washburn  v.  National 
WaU  Paper  Co,,  81  Fed.  17,  26  C.  C.  A.  312.)  A  liquor 
license  issued  by  the  authorities  of  a  city  under  its  police 
laws,  and  which  may  be  transferred  subject  to  the  ordinary 
approval  of  the  authorities,  has  a  recognized  value,  and  is 
property.  (Fisher  v.  Cushman,  103  Fed.  860-864,  51  L.  R. 
A.  292;  In  re  Lyman,  160  N.  Y.  96,  54  N.  E.  577.)  A 
special  privilege  or  permit  may  have  a  property  value,  as 
matters  of  common  knowledge.  {Habenicht  v.  Lissak^  78  Cal. 
351,  20  Pac.  874;  Hyd$  v.  Woods,  94  U.  S.  623;  Sparkhawk 
V.  Yerkes,  142  U.  S.  1,  12  Sup.  Ct  Rep.  104;  PoweU  r. 
Waldron,  89  N.  Y.  330,  42  Am.  Rep.  301.)  A  threat  to  injure 
a  business  is  a  threat  to  injure  property,  within  the  law  of 
extortion.  {People  v.  Barondess,  133  N.  Y.  649,  31  N.  E.  240; 
People  V.  Hughes,  137  N.  Y.  29,  32  N.  E.  1105;  PeopU  v. 
WUzig,  4  N.  Y.  Crim.  Rep.  403;  March  v.  Bricklayers'  etc. 
Union,  79  Conn.  7,  118  Am.  St  Rep.  127,  63  Atl.  291;  Long- 
shore  Printing  Co.  v.  HoweU,  36  Or.  527,  46  Am.  St 
Sep.  640^  38  Pac  547.)     The  right  to  acquire  property  by 
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contract  or  by  labor  is  properly  entitled  to  protection, 
(Mathews  v.  People,  202  111.  389,  95  Am.  St  Eep.  241,  67  N. 
E.  28;  O'Brien  v.  People,  216  IlL  354,  108  Am.  St.  Rep.  219, 
75  N.  E.  Ill;  State  v.  Stewart,  59  Vt.  273,  9  Atl.  559;  Begina 
V.  Hewitt,  5  Cox  C.  C.  162;  UnderhiU  v.  Murphy,  117  Ky. 
640,  111  Am.  St.  Hep.  262,  78  S.  W.  482;  Erdman  v.  Mitchell, 
207  Pa.  St.  79,  99  Am.  St  Rep.  783,  787,  56  Atl.  327.)  A« 
bearing  generally  upon  the  sufficiency  of  the  indictment,  we 
cite  the  following  cases:  People  ▼.  Cadman,  57  CaL  562; 
People  V.  Tonielli,  81  Cal.  275,  22  Pac.  678;^  People  v. 
Choynski,  95  Cal.  640,  30  Pac.  791 ;  State  v.  Robinson,  85  Mo, 
195,  27  AtL  99;  State  v.  Bruce,  24  Me.  71.  An  act  may  ba 
an  unlawful  injury  or  illegal  act  when  instigated  for  un- 
lawful  and  malicious  purposes  or  ends  or  by  wrong  means. 
{Erdman  v.  Mitchell,  207  Pa.  St  79,  99  Am.  St  Rep.  783, 
787,  56  AtL  327 ;  Consolidated  Steel  dk  Wire  Co.  v.  Murray, 
80  Fed.  811;  Plant  v.  Woods,  176  Mass.  492,  79  Am.  St  Rep. 
330,  51  N.  E.  1011;  MarteU  v.  White,  185  Mass.  255,  102  Am. 
St  Rep.  341,  69  N.  B.  1085;  Walker  v.  Cronin,  107  Mass.  562; 
O'Bnen  v.  People,  216  111.  354,  108  Am.  St  Rep.  219,  76  N. 
E.  108,  and  cases  cited;  Oraham  v.  St.  Charles  Street  B.  Co., 
47  La.  Ann.  214,  49  Am.  St  Rep.  366,  16  South.  806,  27  L. 
R.  A.  416;  March  v.  Bricklayers'  etc.  Union,  79  Conn,  7,  118 
Am.  St  Rep.  127,  63  AtL  291.) 

COOPER,  P.  J.— Defendant  was  tried  and  convicted  of  the 
crime  of  extortion.  After  the  verdict  of  the  jury,  on  July  8, 
1907,  he  made  a  motion  for  a  new  trial,  which  was  denied, 
and  thereupon  the  court  pronounced  judgment,  sentencing 
him  to  the  state  prison  for  the  term  of  five  years.  There- 
after, on  the  same  day,  the  defendant  served  upon  the  district 
attorney  a  notice  of  appeal  from  the  judgment  and  from  the 
order  denying  the  motion  for  a  new  trial,  and  then  imme- 
diately filed  the  same  with  the  clerk. 

1.  The  district  attorney  moves  to  dismiss  the  appeal  in  this 
court  upon  two  grounds :  First,  that  the  notice  was  served  be- 
fore it  was  filed ;  and  second,  that  the  appeal  was  premature 
because  taken  before  the  judgment  was  entered. 

The  provisions  of  the  Penal  Code  applicable  to  the  motion 
are  as  follows. 
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"1239.  An  appeal  from  a  judgment  must  be  taken  within 
ninety  days  after  its  rendition,  and  from  an  order  within 
sixty  days  after  it  is  made." 

''1240.  An  appeal  is  taken  by  filing  with  the  clerk  of  the 
eourt  in  which  the  judgment  or  order  appealed  from  is  en- 
tered a  notice  stating  the  appeal  from  the  same,  and  serving 
a  copy  thereof  upon  the  attorney  of  the  adverse  party." 

As  to  the  first  ground,  the  statute  provides  for  filing  and  serv- 
ing the  notice,  and  there  does  not  appear  to  be  an3rthing  in  the 
statute,  and  there  certainly  is  no  reason  for  holding  that 
where  the  filing  and  serving  are  contemporaneous,  the  order  in 
which  they  are  done  is  material.  It  is  necessary  under  the 
statute  that  the  notice  be  filed  and  served,  and  if  on  the  same 
day  and  about  the  same  minute  the  notice  is  served  and  filed, 
what  difference  could  it  possibly  maket  The  statute  requires 
certain  things  to  be  done  with  the  notice,  and  the  appeal  de- 
pends upon  doing  them.  They  were  done,  and  the  order  of 
doing  them  under  the  facts  of  this  case  is  immaterial.  It 
would  strike  any  fair-minded  person  as  being,  not  only 
highly  technical,  but  without  reason,  to  hold  that  a  notice 
filed  at  10  o'clock  A.  M.  on  the  eighth  day  of  July,  1907, 
and  served  a  minute  later,  would  be  a  good  notice  and  give 
this  court  jurisdiction,  and  that  a  notice  served  at  10  o'clock 
A.  M.,  and  filed  the  next  minute  would  be  a  worthless  notice, 
and  would  not  give  the  court  jurisdiction;  and  yet  this  is 
what  the  district  attorney  asks  us  to  hold.  Counsel  have  not 
been  able  to  cite  any  case  supporting  such  contention,  and  all 
the  cases  to  which  our  attention  has  been  called  hold  that  the 
order  of  the  filing  and  service,  if  contemporaneous,  is  imma- 
terial. It  has  been  so  held  in  civil  cases  under  a  section  of 
the  Practice  Act  which  required  the  notice  to  be  filed  and 
served  {Buffendeau  v.  Edmondson,  24  Cal.  94;  Wright  v. 
Boss,  26  Cal.  262;  Hewes  ▼.  CarviUe  etc.  Co,,  62  Cal.  516) ; 
and  in  criminal  cases  the  rule  is  the  same.  (People  v.  Ah 
Tute,  56  Cal.  119;  People  v.  Jordan,  66  Cal.  10,  [56  Am.  Rep. 
73,  4  Pac.  773].) 

Not  only  this,  but  the  notice  of  appeal  has  indorsed  upon  it : 
''Due  service  of  the  above  notice  of  appeal  is  hereby  admitted 
this  8th  day  of  July,  1907.  W.  H.  Langdon,  District  A^ 
tomey."  It  would  have  been  but  fair  to  defendant  to  de- 
cline to  accept  ''due  service"  if  the  district  attorney  intended 
in  any  way  to  object  to  such  servica    Defendant  could  then 
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have  filed  and  served  the  notice,  but  the  district  attorney  will 
not  be  allowed  to  admit  due  service,  and  then,  contrary  to  his 
written  admission,  claim  that  there  was  in  fact  no  service. 
{People  V.  Origshy,  62  Cal.  482.) 

The  second  point  is  equally  without  merit.  The  appeal 
was  taken  after  the  judgment  was  rendered,  and  from  the 
order  after  it  was  made,  and  this  was  sufScient  under  the 
language  of  section  1239  of  the  Penal  Code.  It  was  not  neces- 
sary for  defendant  to  have  waited  until  the  judgment  and 
order  were  entered.  The  provisions  of  sections  1239  and  1240 
are  almost  exactly  in  the  language  of  the  provision  of  the 
Practice  Act  in  force  before  the  adoption  of  the  codes  with 
respect  to  the  time  of  taking  an  appeaL  Section  336  of  the 
Civil  Practice  Act  was  as  follows: 

''An  appeal  may  be  taken: 

''First,  From  a  final  judgment  in  an  action  or  special  pro- 
ceeding conmienced  in  the  court  in  which  the  judgment  is 
rendered  within  one  year  after  the  rendition  of  the  judgment 

"Second,  From  a  judgment  rendered  on  an  appeal  from  an 
inferior  court  within  ninety  days  after  the  rendition  of  the 
judgment 

"Third,  From  an  order  within  sixty  days  after  the  order  is 
made.'' 

It  will  be  noticed  that  under  the  Practice  Act  the  appeal 
from  the  judgment  must  have  been  taken  after  the  rendition, 
and  so  under  the  provisions  of  the  Penal  Code.  It  will  also 
be  noticed  that  under  the  Practice  Act  the  appeal  from  an 
order  must  have  been  taken  after  the  order  was  made,  and  so 
in  the  Penal  Code.  It  was  settled  by  a  long  line  of  decisions 
under  the  Practice  Act  that  the  time  for  appeal  from  a  judg- 
ment commences  to  run  from  and  may  be  taken  upon  the  ren- 
dition of  the  judgment,  and  before  its  entry. 

In  Oray  v.  Palmer,  28  Cal.  416,  it  was  said:  "Section  336  of 
the  Practice  Act  authorizes  an  appeal  to  be  taken  from  a 
final  judgment  'within  one  year  after  the  rendition  of  the 
judgment'  •  .  .  After  a  careful  review  of  these  and  other 
sections  of  the  Practice  Act  we  cannot  resist  the  conclusion 
that  the  terms  'rendition'  and  'entry'  are  used  in  different 
senses,  and  to  express  the  ideas  appropriate  to  those  words 
respectively;  and  that  there  is  a  rendition  of  a  judgment  be- 
fore it  is  actually  entered  in  the  judgment-book.  Different 
stages  of  the  proceeding  are  recognized  by  the  statute  as  in- 
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itial  points  from  which  other  proceedings  may  be  taken,  or 
other  rights  acquired.  Thus  the  right  of  appeal  attaches  and 
time  for  taking  it  commences  to  run  from  the  rendition  of  the 
judgment  by  the  court*' 

In  Peck  V.  Curtis,  81  Cal.  207,  the  court  said:  "The  judg- 
ment thus  rendered  on  the  22d  day  of  December,  1863,  was 
not  in  fact  entered  in  the  judgment-book  by  the  clerk  till 
July  25th,  1864,  some  six  months  after  its  rendition.  But  an 
appeal  from  a  final  judgment  must  be  taken  'within  one  year 
titer  the  rendition*  of  the  judgment.  (Prac.  Act,  sec.  336.) 
The  time  begins  to  run  from  the  time  the  judgment  is 
rendered,  not  from  the  time  it  is  entered.  The  rendition  and 
entry  of  a  judgment  are  entirely  different  acts — one  is  to  be 
performed  by  the  court,  and  must  be  first  in  order  of  time, 
and  the  other  by  the  derk.'*  To  the  same  effect  see  OeneUa 
y.  Belyea,  32  CaL  159;  Wagganheim  v.  Hook,  35  Cal.  216; 
Weiherhee  r.  Dunn,  36  CaL  249 ;  Webster  v.  Cook,  38  CaL  423. 

And  we  are  of  opinion  that  the  criminal  cases  that  have 
arisen  under  the  sections  of  the  Penal  Code  cited  support  the 
view  that  the  right  of  appeal  arises  immediately  upon  the 
rendition  of  the  judgment.  In  Ward  v.  Dunne,  136  Cal.  19, 
[68  Pac.  105],  the  opinion  was  written  by  the  chief  justice, 
ordering  a  peremptory  writ  of  mandate  to  compel  the  de- 
fendant as  trial  judge  to  settle  a  bill  of  exceptions.  It  was 
there  said:  "The  petitioner  was  required  to  appeal  from  the 
judgment  one  year  from  its  rendition  (Pen.  Code,  sec.  1239), 
and  to  obtain  a  stay  of  proceedings  he  must  appeal  promptly 
without  waiting  for  the  entry  of  the  judgment.'* 

The  district  attorney  contends  that  section  1240  of  the 
Penal  Code  must  mean  that  an  appeal  cannot  be  taken  until 
the  judgment  or  order  is  entered,  because  it  is  therein  pro- 
vided that  the  notice  of  appeal  must  be  filed  "with  the  elerk 
of  the  court  in  which  the  judgment  or  order  appealed  from  is 
entered."  The  language  is  not  the  best  that  could  have  been 
employed  by  the  legislature,  but  the  meaning  does  not  appear 
doubtfuL  The  place  where  the  notice  must  be  filed  was  the 
main  thing.  The  words  "is  entered*'  are  used  in  the  sense 
of  "required  to  be  entered,**  or  "where  the  law  requires  it  to 
be  entered.**  Even  if  the  words  are  not  clear  as  to  their 
meaning,  we  could  not  for  this  reason  deprive  a  defendant  of 
his  right  to  appeal  after  the  "rendition"  of  the  judgment. 
The  construction  contended  for  would  be  contrary  to  the 
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practice  in  criminal  cases  in  regard  to  appeals  as  understood 
by  the  profession  for  half  a  century.  It  would  be  contrary  to 
the  view  expressed  by  the  chief  justice  in  Ward  t.  Dunne, 
herein  quoted. 

Counsel  for  respondent  cite  People  v.  Lenon^  77  Cal.  308,  [19 
Pac.  521],  which  they  claim  is  directly  in  point.  In  that 
case  no  judgment  appeared  in  the  record,  which  of  course 
was  necessary  in  order  to  review  the  judgment  on  appeal. 
The  opinion  states:  '^But  the  notice  of  appeal  is  from  Hhe 
judgment  rendered  against  him  on  the  fourteenth  day  of 
May,  1888.'  The  minutes  of  the  court  for  that  day  show  a 
continuance  of  the  case  until  the  16th  of  the  same  month." 
It  does  not  appear  that  any  judgment  was  ever  rendered  in 
that  case,  and  hence  it  has  no  bearing  on  the  question  here. 

The  motion  to  dismiss  the  appeal  is  denied. 

We  will  examine  some  of  the  alleged  errors  with  a  view  to 
determining  whether  or  not  the  sul^tantial  rights  of  the  de- 
fendant were  jeopardized  or  impaired  by  the  rulings  com- 
plained of.  Defendant  was  entitled  to  a  fair  and  impartial 
trial,  and  to  the  right  to  have  a  fair  and  impartial  jury  im- 
paneled in  the  manner  provided  in  the  code.  He  was  entitled 
to  the  benefit  of  the  rules  of  law  excluding  incompetent  and 
hearsay  evidence,  and  to  have  his  rights  guarded  and  pro- 
tected by  the  calm,  dispassionate  judgment  of  an  impartial 
tribunal  Where  a  defendant  has  been  fairly  and  impartially 
tried,  his  constitutional  rights  given  to  him,  and  only  legal 
evidence  admitted,  and  a  jury  under  such  trial  has  returned 
a  verdict  of  guilty,  the  courts  always  endeavor  to  avoid  the 
reversal  of  a  case  for  errors  which  do  not  apparently  affect 
his  substantial  rights. 

2.  The  court,  under  defendant's  objections^  allowed  chal- 
lenges on  behalf  of  the  people  to  the  jurors  Harris  and  Bray. 
After  three  jurors  had  been  examined,  passed  and  sworn  to 
try  the  case,  the  district  attorney  asked  the  court  to  permit 
the  people  to  challenge  the  said  juror  Harris  (who  was  one  of 
the  three)  peremptorily.  The  court  thereupon,  without  any 
cause  being  shown  or  even  stated,  and  under  defendant's  ob- 
jection, permitted  the  people  to  challenge  the  said  juror  per- 
emptorily, and  he  was  excused.  Section  1068  of  the  Penal 
Code  provides  that  a  challenge  must  be  taken  ''when  the 
juror  appears  and  before  he  is  sworn  to  try  the  cause; 
but  the  court  may  for  cause  permit  it  to  be  taken  after  the 
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juror  is  sworn  and  before  the  jury  is  completed."  It  appears 
evident  that  the  court  could  not  under  the  section  permit  a 
challenge  except  ''for  cause/'  and  the  cause  must  have  been 
based  on  some  fact  and  founded  upon  a  proper  showing  of 
facts,  upon  which  the  court  could  have  exercised  its  discre- 
tion. If  the  courty  after  a  juror  has  been  sworn  to  try  the 
case,  can  permit  him  to  be  challenged,  without  cause,  the 
words  ''for  cause"  should  be  stricken  from  the  statute.  The 
code  evidently  intended  that  after  a  juror  has  been  examined, 
passed  and  has  taken  a  solemn  oath  to  try  the  case,  he  could 
not  then,  except  for  a  valid  reason,  be,  at  the  caprice  of  one 
of  the  parties,  discharged.  He  became  a  juror  in  that  case, 
and  thus  a  part  of  the  machinery  of  the  court.  He  became 
a  part  of  the  tribunal  for  the  purpose  of  determining  the  guilt 
or  innocence  of  the  defendant  That  tribunal  was  changed 
without  the  consent  of  the  defendant,  and  in  the  interest  of 
his  adversary.  (Greer  v.  Norvill,  3  Hill  (S.  C),  262.)  De- 
fendant had  the  right  to  rely  upon  the  fact  that  the  juror  had 
been  sworn  in  exercising  his  right  to  his  own  peremptory 
challenges.  The  mandate  of  the  statute  appears  plain  and 
should  have  been  followed.  We  know  of  no  case,  and  none 
has  been  called  to  our  attention,  in  which  such  challenge  was 
upheld.  In  the  early  case  of  People  v.  Rodriguez,  10  Cal. 
59,  the  court  said:  "The  challenge  may  be  allowed  for  good 
eause,  after  the  juror  is  sworn.  In  this  case  no  good  cause 
was  shown,  and  the  offer  to  challenge  was  rightfully  refused." 
(See  People  v.  Reynolds,  16  Cal.  132;  People  v.  Scoggins, 
37  CaL  679;  People  v.  Bemmerly,  87  Cal.  120,  [25  Pac.  266] ; 
People  V.  Ward,  105  Cal.  338,  [38  Pac.  945] ;  People  v.  Dur- 
rani, 116  Cal.  196,  [48  Pac.  75].) 

In  the  last-mentioned  case  the  correct  rule  is  laid  down  by 
the  court,  speaking  through  Mr.  Justice  Henshaw,  where  it  is 
said:  "Section  1068  of  the  Penal  Code  provides  that  a  chal- 
lenge (either  peremptory  or  for  cause)  must  be  taken  when 
the  juror  appears  and  before  he  is  sworn  to  try  the  cause,  but 
the  court  may  for  cause  permit  it  to  be  taken  after  the  juror 
is  sworn.  It  was  not  error,  therefore,  for  the  court  to  permit 
a  re-examination  of  the  juror  upon  matters  coming  to  the 
knowledge  of  the  people  or  defendant  after  his  acceptance, 
and  before  the  completion  of  the  jury.  The  course  here  pur- 
med  was  that  followed  in  People  v.  Bemmerly,  87  CaL  117, 
[25  Pm.  266],  and  approved  by  this  court'' 
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The  same  rule  was  laid  down  in  the  later  case  of  People  v. 
Owens,  123  Cal.  488,  [56  Pac.  251].  There  the  juror  Spencer 
was  excused  for  cause  after  he  had  been  sworn  to  try  the  case, 
but  upon  examination  in  court  ^'it  was  shown  that  the  juror 
in  arriving  at  his  verdict  would  be  influenced  by  his  friend- 
ship for  the  relatives  of  the  defendant." 

Section  371  of  the  Code  of  Criminal  Procedure  of  New 
York  is  in  substance  the  same  as  section  1068  of  our  Penal 
Code.  It  provides:  **A  challenge  must  be  taken  when  the 
juror  appears  and  before  he  is  sworn;  but  the  court  may,  in 
its  discretion,  for  good  cause  set  aside  a  juror  at  any  time  be- 
fore evidence  is  given  in  the  action.''  The  court  of  appeals, 
in  People  ▼.  Hughes,  137  N.  T.  29,  [32  N.  E.  1105],  said: 
"The  obvious  meaning  of  section  371  is  that  a  challenge  for 
good  cause,  which  is  required  to  be  taken  before  the  juror  is 
sworn,  may  nevertheless  be  taken  thereafter  and  before  evi- 
dence is  given,  in  the  discretion  of  the  court.  If  it  does  not 
mean  that  it  must  necessarily  mean  that  the  court  may,  for 
any  good  reason,  even  though  undisclosed,  set  aside  a  sworn 
juror,  in  its  discretion.  I  do  not  think  that  is  its  meaning 
or  its  purpose.  If  it  is,  there  was  no  sound  objection  possible 
for  the  prisoner's  counsel  to  take." 

If  we  apply  the  reasoning  of  the  case  of  People  v.  Hughes 
to  the  case  at  bar,  what  is  the  result  t  A  challenge  to  a  juror, 
either  peremptory  or  for  cause,  must  be  taken  before  the  juror 
is  sworn  in  the  first  instance.  If  such  challenge  is  peremp- 
tory, it  is  a  right  given  by  the  statute,  and  if  for  cause,  it 
must  be  for  some  cause  shown  to  the  court  during  the  exam- 
ination of  the  juror.  If  the  contention  of  the  district  at- 
torney be  correct,  then  after  a  juror  is  sworn  he  can  be  chal- 
lenged and  set  aside  without  any  cause  of  any  kind  being 
shown.  The  rule  we  have  stated  ia  the  rule  in  other  jurisdic- 
tions. {Oreer  v.  State,  14  Tex.  App.  179;  BeU  r.  State,  115 
Ala.  35,  [22  South.  526] ;  Montague  v.  Commonwealth,  10 
Qratt.  (Va.)  767;  Greer  v.  Norvill,  3  HiU  (S.  C),  262; 
Thorp  V.  Deming,  78  Mich.  124,  [43  N.  W.  1097] ;  People  v. 
Dolan,  51  Mich.  610,  [17  N.  W.  78].) 

After  the  juror  Bray,  who  was  one  of  the  three,  had  been 
examined,  passed  and  sworn  to  try  the  case,  the  court  permit- 
ted the  district  attorney  to  further  examine  him,  and  then 
sustained  the  challenge  of  the  district  attorney  to  such  juror 
tor  cause.    It  must  be  presumed  that  at  the  time  the  ^Mror 
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was  passed  and  sworn  to  try  the  cause  the  record  up  to  this 
point  showed  that  he  was  a  qualified  juror.  The  district  at- 
torney, by  further  examination,  desired  to  show  that  the  juror 
was  related  to  the  defendant,  and  this  is  the  evidence  of  the 
juror  in  full: 

**Mp.  Heney:  Q.  It  is  reported  in  the  paper,  Mr.  Bray, 
that  yon  are  related  in  some  way,  and  that  it  is  one  of  the 
statutory  sounds  of  challenge  in  case  it  should  be  so,  to  the 
defendant,  Schmitz.  Is  that  a  fact  that  you  aret  A.  Not 
that  I  know  of. 

*'Q.  Through  your  wifet  A.  It  might  be  fourth  or  fifth 
cousins  or  something  through  marriage,  but  I  never  knew  it 
until  I  saw  it  come  out  in  the  paper.  I  see  that  the  paper 
said  that  I  lived — it  is  twenty-eight  years  since  I  lived  in 
Watsonville,  and  when  I  left  there  I  was  married  here;  my 
wife  came  from  the  old  country,  and  she  had  no  people  living 
there  at  all,  except  I  think  the  Sheehys  and  Murphys  were  re- 
lated, but  I  do  not  know  anything  about  the  Driscolls,  and  as 
far  as  I  am  concerned  I  knew  nothing  about  it  until  since  the 
papers  came  out.  I  never  recognized  Mayor  Schmitz.  I  was 
never  any  nearer  to  Mayor  Schmitz  than  I  am  now. 

"Q.  The  code  provision,  Mr.  Bray,  recognizes  the  fourth 
degree  of  relationship,  so  if  it  was  the  fourth  degree  it  would 
be  proper  to  consider  it.  A.  I  really  don't  know  how  far  it 
i&     I  asked  to  get  off  the  jury. 

**The  Court:  I  want  to  say  at  this  time  when  the  court  ad- 
journed at  noon  you  made  some  statement  to  me,  and  you 
finally  stated  to  me  that  you  proposed  to  ask  the  court  and 
counsel  to  be  excused  from  serving  on  this  jury  by  reason  of 
some  relationship  to  the  defendant. 
"A.  That  was  it,  just  through  the  paper. 
''Q.  You  made  that  statement  though  to  me,  did  you  nott 
A.    Yes,  sir. 

''Q.  Do  you  now  desire  to  be  excused  t  A.  Why,  cer- 
tainly. 

''Q.  Do  you  request  counsel  and  the  court  to  excuse  yout 
A.    I  would  like  to  be  excused. 

''Q.     For  the  reason  that  you  are  related  in  some  way  to 
the  defendant  t    A.    Well,  if  they  say  so.    I  don 't  know  any- 
thing about  it. 
''Q.    Are  yout    A«    Not  that  I  know  of —not  that  I  know 
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The  district  attorney  then  challenged  the  juror  "on  the  re* 
lationship  and  on  the  grounds  provided  in  sections  1072  and 
1073,  Penal  Code."  Under  section  1074  a  challenge  to  a 
juror  may  be  taken  for  implied  bias  if  the  juror  is  related  by 
consanguinity  or  aflSnity  within  the  fourth  degree  of  the  de- 
fendant The  juror  said  he  never  knew  anything  of  any  re- 
lationship until  he  saw  it  in  the  newspaper.  That  **it  might 
be  fourth  or  fifth  cousins  or  something  through  marriage^ 
but  I  never  knew  it  until  it  came  out  in  the  paper." 

The  court,  on  this  showing  and  nothing  more,  sustained  the 
challenge  to  the  juror  under  defendant's  objection.  The  evi- 
dence entirely  failed  to  show  any  relationship  by  consan- 
guinity or  afSnity  within  the  fourth  degree.  In  fact  it  did 
not  show  any  relationship  of  the  juror  to  defendant  in  any 
degree  or  in  any  way.  The  judge,  in  ruling  upon  the  chal- 
lenge, said:  ''I  think  any  relationship,  no  matter  how  remote, 
ought  to  keep  a  person  off  the  jury."  It  was  not  for  the 
judge  to  set  up  his  judgment  against  the  statute  as  to  the 
qualifications  of  a  juror.  The  juror  did  not  know  defendant, 
and  did  not  know  of  any  relationship.  He  only  knew  that 
he  had  seen  something  about  it  in  the  papers.  If  this  juror 
could  thus  be  excused  without  cause,  there  is  no  reason  why 
the  same  thing  could  not  have  been  repeated  as  often  as  the 
district  attorney  might  have  requested  it.  It  is  plain  that  the 
effect  of  the  ruling  was  to  give  to  the  prosecution  an  addi- 
tional peremptory  challenge.  The  defendant  exhausted  his 
peremptory  diallenges,  and  it  must  be  presumed  that  the  re- 
moval of  the  jurors  Harris  and  Bray  without  cause,  after  they 
had  been  sworn,  was  injurious  to  his  rights.  Defendant  had 
the  right  to  have  the  jury  impaneled  according  to  the  law  of 
the  state  under  which  he  was  being  tried.  The  prosecution 
did  not  have  the  right  to  arbitrarily  dismiss  qualified  juron 
unless  it  could  be  done  as  provided  by  the  code. 

The  views  here  expressed  are  ably  supported  in  an  exhaus- 
tive opinion  written  by  Mr.  Justice  Henshaw  in  People  r. 
Helm,  152  Cal.  532,  [93  Pac.  99].  The  case  was  reversed 
upon  the  rulings  of  the  trial  judge  refusing  to  sustain  de- 
fendant's challenges  to  certain  jurors  on  the  ground  of  im- 
plied bias.  The  court  said  that  if  the  defendant  had  been 
compelled  to  exhaust  his  peremptory  challenges  to  relieve  him- 
self ef  jurors  who  should  have  beeu  excused  by  the  court  for 
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caase,  ''the  rulings  of  the  court  upon  such  jurors  becomes  a 
most  important  matter  of  review." 

The  code  provisions  in  regard  to  the  impanelmcnt  of  jurors 
and  their  qualifications  have  in  view  the  right  of  the  defend- 
ant to  a  fair  and  impartial  jury,  and  one  not  picked  and 
selected  by  the  prosecution.  The  defendant  is  given  twice  the 
number  of  peremptory  challenges  that  are  given  to  the  people. 
His  liberty,  in  many  cases  his  life,  is  at  stake.  When  public 
passions  have  been  aroused,  and  oftentimes  a  desire  for  con- 
viction taken  possession  of  the  public  mind,  there  is  more 
reason  that  the  rights  of  a  defendant  should  be  carefully 
guarded  at  every  step.  It  was  well  said  by  Judge  Cooley  in 
People  V.  Holt,  13  Mich.  224,  that  if,  after  an  examination 
of  a  juror  there  is  **a  reasonable  doubt  of  the  impartiality  of 
the  juror,  the  defendant  should  be  given  the  benefit  of  the 
doubt. 

8.  After  the  jury  had  been  impaneled  and  sworn,  the  dis- 
trict attorney  asked  the  court  to  appoint  an  elisor  under  sec- 
tion 4192  of  the  Political  Code  to  take  charge  of  tiie  jury, 
under  the  order  of  the  court,  that  the  jury  be  kept  together. 
In  support  of  the  motion  he  offered  several  affidavits.  After 
some  discussion  and  objections  the  following  took  place: 

"The  Court:  It  is  my  intention,  it  has  always  been  my  in- 
tention to  order  this  jury  to  be  taken  in  charge  by  a  com- 
petent and  proper  person  when  the  time  comes.  I  will  read 
the  affidavits.    I  will  read  them  myself." 

''Counsel  for  Defendant:  We  object  to  their  being  read  by 
the  court." 

"The  Court:  Just  pass  the  affidavits  up  to  me." 

After  the  court  had  read  the  affidavits,  counsel  for  defend- 
ant said:  "That  the  matter  may  be  regular  I  want  the  re- 
porter to  register  our  objection." 

"The  District  Attorney:  That  is  a  matter  over  which 
neither  of  us  have  any  controL  It  is  nothing  with  which  we 
are  concerned." 

"The  Court  (to  Defendant's  Counsel) :  It  is  no  concern  of 
yours,  Mr.  Barrett;  you  have  nothing  to  do  with  it" 

"Mr.  Barrett:  I  am  going  to  take  an  exception  to  that." 

"The  Court:  You  may  do  so.  Object  to  the  whole  thing, 
but  I  want  to  make  it  plain  to  you  that  it  is  none  of  your 
boanesa." 
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''Mr.  Barrett:  I  anderstand  it  is  the  attitade  of  tlie  eomt 
that  it  is  none  of  my  businessf 

''The  Court:  Exactly.  The  eonrt,  in  the  performance  of 
ita  duty,  proposes  to  have  this  jury  locked  up  and  placed 
in  charge  of  a  competent  and  proper  person.  You  can  object 
I  believe  yon  have  objected,  and  I  would  like  to  have  you  take 
your  seaf 

After  some  other  discussion  the  attorneys  for  the  defaidant 
objected  to  the  court  reading  the  a£Sdayit. 

"The  Court:  Mr.  Barrett^  I  am  going  to  ask  you  to  take 
your  seaf 

"Mr.  Barrett :  I  except  to  the  order  requiring  me  to  take  my 
seat.  I  except  to  your  honor  reading  tiie  affidavit  until  we 
have  had  an  opportunity  to  file  counter  affidavits." 

"The  Court:  You  may  take  your  seat  now.*' 

"Mr.  Barrett:  Very  welL    Save  an  exception.*' 

Counsel  for  the  defendant  then  stated  to  the  court  that  the 
affidavits  had  not  been  served  upon  defendant  nor  his  coun- 
sel, and  that  they  contained  much  irrelevant  and  immaterial 
matter,  and  objected  to  "your  honor  at  this  time  considering 
these  affidavits  before  they  have  been  served  upon  us,  and 
until  we  have  had  an  opportunity  to  file  reply  affidavits." 

The  court  thereupon  overruled  the  objection  and  admitted 
the  affidavits  in  evidence,  after  reading  them.  The  court  then 
made  an  order  declaring  the  sheriff  and  the  coroner  each  dis- 
qualifiedy  and  appointing  one  Biggy  to  act  as  elisor,  to  which 
the  defendant  duly  excepted.  The  court  refused  to  allow  de- 
fendant to  file  affidavits  relating  to  the  enmity  of  Biggy  to 
defendant,  touching  the  qualification  of  Biggy  to  act  as  elisor 
in  said  matter,  to  which  ruling  refusing  leave  to  file  affidavits 
showing  such  disqualification  the  defendant  excepted. 

The  right  to  appoint  an  elisor  is  claimed  under  section  4192 
of  the  Political  Code,  which  provides  that  "Process  and 
orders  in  an  action  or  proceeding  may  be  executed  by  a  per- 
son residing  in  the  county  designated  by  the  court  or  the 
judge  thereof,  and  denominated  an  elisor,"  when  it  appears 
by  affidavit  to  the  satisfaction  of  the  court  or  judge  that  the 
sheriff  and  coroner  "are  disqualified,  or  by  reason  of  any  bias, 
prejudice  or  other  cause,  would  not  act  promptly  or  im- 
partially." Let  it  be  conceded  for  the  purpose  of  this  dis- 
cussion that  taking  charge  of  a  jury  in  a  criminal  case  during 
the  trial  is  the  execution  of  an  order  in  the  proceeding,  and 
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that  the  affidavits  filed  by  the  district  attorney  showed  a  prima 
facte  case  of  disqualification  of  the  sheriff  and  coroner.  Was 
it  no  concern  or  business  of  the  defendant  as  to  whether  or 
not  the  officers  of  the  law  should  be  set  aside,  and  a  third 
party  placed  in  charge  of  the  jury!  Must  the  ex  parte  affi- 
davits offered  by  the  prosecution,  that  had  not  even  been 
served  upon  the  defendant  or  his  counsel,  be  held  conclusive 
upon  defendant,  and  was  this  a  question  upon  which  he  had 
no  right  to  be  heard! 

Without  analyzing  the  rulings  of  the  court  in  detail,  it  ia 
sufficient  to  say  that  it  appears  that  the  court  refused  to 
allow  the  defendant  to  file  counter-affidavits  as  to  the  fact  of 
the  disqualification  of  the  sheriff  and  coroner,  and  acted  upon 
the  ex  parte  affidavits  of  the  prosecution,  which  had  not  been 
even  served  upon  the  defendant  The  court  further  refused  to 
hear  the  defendant  as  to  the  enmity  and  disqualification  ot 
the  elisor  Biggy.  It  was  held  by  the  court  that  the  prosecu- 
tion might  have  the  sheriff  and  coroner  declared  disqualified 
from  taking  charge  of  the  jury  because  they  would  not  act 
impartially.  It  was  in  the  next  breath  held  that  the  defend- 
ant had  no  right  to  show  that  the  elisor  was  disqualified  by 
reason  of  bias  and  prejudice  against  defendant. 

These  matters  were  of  the  utmost  importance  to  defendant. 
If  it  was  necessary,  in  order  to  subserve  the  ends  of  justice, 
that  the  political  friends  of  the  defendant  should  not  have 
charge  of  the  jury,  it  was  equally  necessary,  in  order  to  protect 
the  rights  of  the  defendant,  that  the  elisor  should  not  be  a  per- 
sonal enemy  of  the  defendant  or  in  the  employ  of  the  prosecu- 
tion. Fair  dealing  and  the  rights  of  the  defendant  required 
that  he  should  be  heard  upon  both  propositions.  If,  after 
giving  the  defendant  the  right  to  be  heard  by  affidavits  or 
otherwise,  the  court,  upon  a  full  investigation  of  the  facts, 
concluded  that  the  sheriff  and  the  coroner  were  disqualified, 
that  would  be  a  matter  resting  in  the  sound  discretion  of 
the  court,  and  if  the  court  concluded  to  appoint  an  elisor  it 
was  equally  important  that  the  elisor  should  not  have  any 
bias  or  prejudice  either  for  or  against  the  defendant.  De- 
fendant had  the  right  to  be  heard  as  to  the  qualifications  of 
the  sheriff  and  coroner,  and  also  as  to  whether  or  not  Biggy 
was  qualified.  If  the  dieriff,  by  reason  of  his  friendship  for 
defendant,  might  in  some  way  have  influenced  the  jury,  if 
f  GaL  App.— M 
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they  had  been  placed  in  his  charge,  it  is  equally  clear  that 
the  enmity  of  Biggy  to  the  defendant,  or  his  friendship  for 
the  prosecution,  might  in  some  way  have  influenced  the  jury. 
It  was  of  the  utmost  importance  to  the  defendant. 

4.  The  court  erred  in  admitting  hearsay  evidence  of  the 
witnesses  Loupe,  Blance,  Malfanti,  Debret,  and  Rosenthal 
The  evidence  and  the  many  exceptions  and  rulings  are  dis- 
cussed under  one  heading,  and  the  time  at  our  disposal  will 
not  permit  us  to  discuss  them  in  detail.  The  evidence  related 
to  many  statements  and  conversations  made  by  the  parties 
named,  in  the  absence  of  the  defendant,  and  in  the  absence 
of  Buef ,  who  is  charged  with  the  same  offense,  as  to  the  neces- 
sity of  employing  Ruef,  the  amount  of  fee  to  be  paid  him, 
and  the  proportion  to  be  paid  by  each.  The  following  is  a 
sample  of  such  hearsay  evidence.  The  witness  Debret  testi- 
fied that  at  one  of  these  meetings  ''we  were  talking  about 
what  could  be  done,  and  we  could  see  that  we  were  going  to 
be  held  up.  .  •  •  Priet  went  to  see  Buef  only  after  the  special 
meeting  of  the  board  of  police  commissioners  was  called,  and 
when  he  came  back  he  did  not  get  any  satisfaction  at  alL  .  .  . 
We  talked  the  matter  over,  and  we  saw  that  we  could  not  get 
away  without  paying.  Then  he  said  we  had  better  go  and  see 
Ruef.  So  he  went  to  see  Mr.  Ruef.  .  .  .  When  Priet  came 
back  he  said  Ruef  told  him  he  would  take  the  case  for  $10,000. 
He  was  to  be  paid  $5,000  first  year,  and  $5,000  the  foUovdng 
year.  .  .  .  Yes,  I  knew  in  what  way  my  partner  got  the 
money  that  he  gave  to  Buef,  Mr.  Ruef  would  not  take  my 
check,  would  not  take  any  gold,  he  would  not  give  any  re- 
ceipt for  it." 

The  witness  Rosenthal  testified  that  at  one  of  these  meet- 
ings "I  told  them,  from  my  observation  and  how  things  were 
going  in  the  city,  and  had  been  going  on  for  some  years,  that 
there  was  only  one  man  who  could  help  them — it  was  a  ques- 
tion of  life  and  death  with  them,  and  I  said  'there  is  only 
one  man  who  could  help  you,  and  that  was  Mr.  Ruef.' '' 

The  witness  Adler  testified  that  at  one  of  these  meetings 
"Priet  came  back  to  my  place  and  said  he  had  made  an  agree- 
ment for  $5,000  a  year  with  Mr.  Ruef  for  two  years.  We  had 
a  talk  as  to  how  it  was  to  be  paid.  My  share  was  $1,175  a 
year,  which  I  paid  to  Malfanti.  I  agreed  to  employ  Buef, 
and  paid  that  money  because  I  could  not  run  my  business 
without  a  license — ^to  get  my  license — ^because  he  had  influence 
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before  the  commissioners,  he  was  the  only  man  who  could  help 
us." 

The  testimony  was  all  objected  to  because  hearsay,  and  as 
to  matters  and  things  that  took  place  in  the  absence  of  the  de- 
fendant. The  acts  and  declarations  were  the  acts  and  declar- 
ations of  third  parties.  If  Ruef  was  a  co-conspirator  there  is 
no  act  or  declaration  of  Ruef  given  in  evidence  in  further- 
ance of  such  conspiracy.  It  is  the  policy  of  the  law  to  exclude 
hearsay  evidence  with  certain  exceptions,  well  known  to  the 
profession.  A  defendant  has  the  right  to  be  confronted  with 
the  witnesses  against  him  as  to  any  act,  matter  or  thing  done 
or  said  by  him,  tending  to  connect  him  with  the  commission 
of  an  oifense.  His  admissions,  if  he  has  made  any,  may  be 
received  against  him.  His  conduct  and  acts  in  many  cases  are 
admissible.  If  he  has  entered  into  a  conspiracy  the  declara- 
tion of  a  co-conspirator  during  the  continuance  of  the  con- 
spiracy and  in  furtherance  of  the  common  design  is  admis- 
sible in  evidence.  But  the  sages  of  the  law  and  the  learned 
judges  have  established  the  rule  that  the  independent  acts 
and  declarations  of  one  man  shall  not  be  evidence  against 
another.  It  is  sufficient  for  everyone  to  answer  for  his  own 
sins,  and  not  for  the  sins  of  his  neighbor.  The  rule  is  thus 
laid  down  in  our  Code  of  Civil  Procedure,  section  1845:  **A 
witness  can  testify  to  those  facts  only  which  he  knows  of  his 
own  knowledge;  that  is,  which  are  derived  from  his  own  per- 
ceptions, except  in  those  few  express  cases  in  which  his 
opinions  or  inferences,  or  the  declarations  of  others,  are  ad- 
missible."   Section  1870  declares: 

'^Evidence  may  given  upon  a  trial  of  the  following  facts: 

"1.  The  precise  fact  in  dispute. 

**2.  The  acts,  declarations,  or  admissions  of  a  party,  as  evi- 
dence against  such  party. 

'^3.  An  act  or  declaration  of  another  in  the  presence  and 
within  the  observation  of  a  party,  and  his  conduct  in  relation 
thereto.  .  .  . 

*'6.  After  proof  of  a  conspiracy  the  act  or  declaration  of  a 
conspirator  against  his  co-conspirator,  and  relating  to  the 
conspiracy." 

The  evidence  admitted  does  not  come  within  any  of  the  ex- 
ceptions to  the  rule.  The  conversations,  statements,  opinions, 
and  agreements  of  these  proprietors  of  French  restaurants, 
made  without  the  authority  of  the  defendant  and  in  his  ab- 
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sencey  were  all  hearsay,  and  should  not  have  been  admitted. 
It  is  the  role  well  established  that  the  admission  of  hearsay 
evidence  that  is  injurious  to  a  defendant  is  ground  for  rever- 
sal. (People  V.  Griffin,  52  CaL  616;  People  v.  Gonzales,  71 
Cal.  569,  [12  Pac.  783] ;  People  v.  Hall,  94  CaL  595,  [30  Pac. 
7] ;  People  V.  Em,  123  CaL  571,  [56  Pac.  443] ;  People  t. 
Landis,  139  Cal.  426,  [73  Pac.  153].) 

5.  The  theory  of  the  prosecution  was  that  the  defendant,  as 
mayor  of  the  city  of  San  Francisco,  exercising  his  powers 
over  the  board  of  police  commissioners,  and  particularly  with 
the  police  commissioner  Reagan,  had  conspired  with  his  oo- 
defendant  Ruef  to  refuse  to  issue  licenses  to  the  French 
restaurant  keepers  so  that  they  would  be  compelled  to  employ 
Kuef,  and  thus  pay  for  their  licenses;  that  Reagan  was  an 
honest  man,  and  was  prevailed  upon  and  advised  by  defend- 
ant, who  had  influence  over  him;  that  while  Ruef,  the  co- 
conspirator, received  the  $5,000  ostensibly  as  an  attorney's  fee, 
he  being  an  attorney,  he  divided  with  and  paid  a  part  of 
it  to  defendant  The  prosecution  did  not  place  Ruef  upon 
the  stand  as  a  witness  in  chief,  but  closed  its  case  without 
any  attempt  to  prove  by  direct  testimony  that  Ruef  gave 
to  defendant,  or  that  defendant  ever  received,  any  of  the 
money  so  claimed  to  have  been  paid  to  Ruef,  or  that  he  was 
ever  paid  any  money  by  anyone  on  account  of  such  licenses. 
Reagan,  a  witness  for  the  prosecution,  testified  to  certain  con- 
versations had  with  defendant.  One  Malfanti  also  testified 
to  a  conversation  with  defendant.  Defendant,  as  a  witness 
in  his  own  behalf,  was  examined  in  chief  upon  four  separate 
matters,  as  to  conversations  and  statements.  Reagan  testified 
that  he  had  a  conversation  with  defendant  early  in  the  sum- 
mer of  1904  in  the  mayor's  office  in  the  New  City  Hall,  in 
which  conversation,  in  the  language  of  Reagan,  ''the  mayor 
told  me  they  were  bad  places,  to  hold  them  up,  and  if  pos- 
sible to  close  them  up,  to  visit  them  and  see  for  myself  what 
they  were." 

The  defendant  was  examined  in  chief  as  to  this  conversa- 
tion, and  in  effect  denied  that  he  had  so  stated  to  Reagan,  his 
language  being,  "In  that  conversation  I  did  not  state  to  Mr. 
Reagan  that  the  French  restaurants  were  all  bad  and  ought 
to  be  closed  up.  I  did  not  state  to  him  that  I  wanted  him 
to  close  them  up/' 
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Reagan  further  testified  that  at  the  request  of  the  defend- 
ant he  visited  the  New  Poodle  Dog  restaurant,  was  shown  all 
over  the  house,  saw  nothing  wrong,  and  so  reported  to  de- 
fendant; that  defendant  said  to  witness  ''that  I  didn't  call 
at  the  right  time." 

The  defendant  testified  in  chief  to  the  fact  that  Reagan 
did  report  to  him  as  Reagan  stated,  but  said:  "I  did  not 
BBj  to  him  that  he  did  not  go  at  the  right  time." 

Reagan  further  testified  that  after  the  police  commissioners 
had  revoked  the  license  of  the  Tortoni  restaurant  he  reported 
the  facts  to  defendant,  stating  the  substance  of  the  testimony 
which  had  been  produced  before  the  board  as  to  immoral 
women  being  brought  there,  and  that  the  defendant  then 
•aid,  "They  were  all  bad,  that  they  should  be  closed  up.  I 
went  to  the  mayor  and  said  it  was  reported  to  me  that  $28,- 
000  was  collected  as  a  fund  by  the  restaurants  to  be  used 
to  secure  the  reissuance  of  their  licenses." 

Defendant  testified  in  substance  to  the  same  facts,  as  to 
Reagan  reporting  to  him,  but  said,  "At  that  time  I  did  not 
say  to  Reagan  that  Tortoni 's  was  bad,  but  that  all  the  rest 
of  them  were  as  bad  as  Tortoni 's."  Nor  did  Reagan  "state 
to  me  that  there  had  been  a  fund  of  $28,000  as  a  sack  raised 
by  the  French  restaurants  for  the  purpose  of  obtaining  their 
licenses." 

Malfanti,  the  proprietor  of  Delmonico's,  as  a  witness  for* 
the  prosecution,  testified  to  a  conversation  with  the  defendant 
in  the  early  part  of  1905  in  the  presence  of  Priet  and  Blanco, 
in  which  conversation  he  asked  defendant  why  the  licenses 
of  the  French  restaurants  were  being  held  up,  and  that  de- 
fendant said,  "I'll  see  what  I  can  do.  I  will  have  a  special 
meeting  of  the  police  commission.  I  will  be  there  myself 
and  see  what  I  can  do.  We  don't  want  to  do  anything  wrong 
about  those  places." 

The  defendant,  as  a  witness  in  his  own  behalf,  admitted 
this  conversation  in  substance.  His  evidence  is:  "Malfanti 
came  into  the  room,  and  said  to  me,  'Mayor,  what  is  the 
matter Y  Our  licenses  are  being  held  up.'  I  said,  'I  don't 
know;  I  don't  think  there  is  anything  the  matter,  but  I  will 
see  them  this  afternoon  and  see  what  can  be  done.'  " 

The  entire  testimony  of  defendant  in  chief  was  as  to  the 
conversations  as  above  stated  and  his  version  of  them.  The 
name  of  Ruef  waa  not  mentioned.     It  was  not  even  men- 
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tioned  that  any  money  was  paid  to  Ruef  or  to  anyone  else 
The  defendant  had  not  denied  the  conversation  with  Malfanti. 
He  did  deny,  and  was  examined  about,  the  following  state- 
ments made  by  Beagan:  1.  That  he  told  Reagan  that  the 
French  restaurants  were  all  bad  and  ought  to  be  closed.  2. 
That  he  told  Beagan,  after  Reagan's  visit  to  the  Poodle  Dog, 
that  he  did  not  call  at  the  right  time.  3.  That  Reagan  told 
defendant  that  it  was  reported  that  $28,000  had  been  raised 
ts  a  fund  by  the  French  restaurants  so  as  to  get  their  licenses. 

The  three  matters  stated,  although  apparently  not  of  much 
importance,  were  all  the  matters  concerning  which  the  defend- 
ant was  examined  in  chief. 

On  cross-examination  the  prosecution  asked,  and  defendant 
was  compelled  to  answer,  the  following  questions:  "Did  Ruef 
pay  you  any  part  of  the  $5,000  that  has  been  testified  he  re- 
ceived from  the  French  restaurants!"  The  question  was  re- 
peated in  many  ways  and  forms,  and  defendant  was  always 
compelled  to  answer  it  His  attorneys  objected  to  all  of  the 
questions  on  the  ground  that  they  were  incompetent  and  not 
proper  cross-examination,  and  the  objections  were  overruled. 
The  following  is  a  part  of  the  record : 

"Mr.  Heney:  Q.  Did  not  Mr.  Ruef  pay  you  one-half  of 
the  $3,000  which  was  paid  to  him  by  Malfanti  in  January, 
1906,  and  didn't  he  tell  you  at  that  time — well,  first,  didn't 
^e  pay  one-half  of  that  money  to  yout 

"Mr.  Campbell:  I  object  to  that  on  the  same  ground,  the 
ground  it  is  incompetent,  irrelevant  and  immaterial,  and  not 
cross-examination. 

"The  Court:  That  is  the  second! 

"Mr.  Heney:  That  is  the  second. 

"The  Court:  I  will  overrule  the  objection. 

"Mr.  Campbell:  I  will  give  you  the  same  instruction,  Mr. 
Defendant,  in  relation  to  that. 

"Mr.  Barrett:  Does  your  honor  hold  there  are  no  limits  to 
the  right  of  cross-examination! 

"The  Court:  Take  your  exception. 

"Mr.  Barrett:  I  ti^e  an  exception.  I  would  like  your 
honor  to  inform  us  so  we  may  guide  ourselves. 

"The  Court:  Just  take  your  seat.  (To  the  bailiflP:)  Put 
him  in  his  seat,  and  if  he  does  not  take  it  put  him  out  of  th# 
room. 
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"Mr.  Barrett:  We  assign  as  misconduct  the  remarks  of 
jour  honor  in  respect  to  this  witness. 

"The  Court:  Answer  the  question/' 

In  our  opinion  the  cross-examination  was  entirely  improper, 
and  was  not  confined  to  the  matters  about  which  defendant 
had  been  examined  in  chief.  The  Penal  Code  provides  (sec- 
tion 688)  that  no  person  can  be  compelled  in  a  criminal  action 
to  be  a  witness  against  himself,  and  further  (section  1323) : 
"But  if  a  defendant  offers  himself  as  a  witness  he  may  be 
cross-examined  as  to  all  matters  about  which  he  was  examined 
in  chief/*  The  defendant,  by  placing  himself  upon  the  stand, 
became  subject  to  the  rules  that  govern  any  other  witness 
except  as  expressly  provided  in  the  code.  He  was  subject  to 
the  rules  for  impeachment  that  apply  to  all  witnesses.  He 
was  subject  to  cross-examination  fully  as  to  all  matters  about 
which  he  had  been  examined  in  chief.  The  cross-examination 
vas  as  to  whether  Ruef  paid  defendant  any  of  the  $5,000, 
which  it  was  claimed  Buef  received.  Let  us  ask  the  plain 
common  sense  question  as  addressed  to  a  person  of  ordinary 
understanding — Was  defendant  examined  in  chief  about  the 
$5,000  or  the  payment  of  any  part  of  it  to  himself  t  The 
answer  is  "No."  If  the  defendant  was  examined  in  chief 
about  the  payment  of  money  to  himself  by  Buef  how  does  it 
appear  t  The  conversation  with  Beagan  about  the  French 
restaurants  all  being  bad  and  that  they  should  be  closed,  was 
not  about  the  payment  of  money  to  defendant  by  Buef.  The 
conversation  as  to  Beagan 's  visit  to  the  Poodle  Dog  was  not 
about  the  payment  of  money  to  defendant  by  Buef.  The 
eonyersation  with  Beagan  to  the  effect  that  Beagan  told  de- 
fendant that  he  (Beagan)  had  been  told  that  $28,000  had 
been  raised  as  a  fund  by  the  French  restaurants,  was  not 
about  the  payment  of  money  by  Buef  to  defendant  Whether 
or  not  Beagan  had  made  such  statement  was  the  subject  about 
which  defendant  had  testified.  Beagan  had  testified  that  he 
informed  defendant  of  a  certain  report.  Defendant  denied 
that  such  information  was  given  him  by  Beagan. 

The  decisions  are  uniform  that  under  the  section  quoted 
the  cross-examination  of  a  defendant  cannot  be  extended  be- 
yond the  subject  matters  concerning  which  he  was  examined 
in  chief.  (People  v.  McOungill,  41  Cal.  429 ;  People  v.  Ra^ 
uUe,  78  CaL  93,  [20  Pac.  36] ;  People  v.  Gallagher,  100  CaL 
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466,  [35  Pac.  80] ;  People  v.  Arraghini,  122  CaL  126,  [54  Pac 
591] ;  People  v.  Morton,  139  Cal.  727,  [73  Pac.  609].) 

We  have  carefully  examined  the  case  of  People  ▼.  OaUagher, 
100  Cal.  466,  [35  Pac.  80],  relied  upon  by  the  prosecution, 
but  find  nothing  in  it  in  any  way  inconsistent  with  what  has 
been  said.  The  question  in  cross-examination  of  the  defend- 
ant in  that  case  related  to  sums  of  money  being  changed  into 
currency  in  San  Francisco  in  company  with  and  in  connec- 
tion with  one  Bieggs,  who  was  particeps  criminis,  and  as  to 
defendant  going  to  Sixteenth  street  with  $6,000  at  Biegg's 
dictation,  but  defendant  in  his  direct  examination  had  testi- 
fied about  meeting  Bieggs  by  appointment,  that  he  did  not 
advise  Bieggs  to  draw  the  money  from  the  bank,  or  to  go  off 
with  it,  nor  suggest  nor  consent  to  his  doing  so.  It  is  plain 
that  the  cross-examination  related  to  the  very  matters — 
'* Bieggs,**  **the  money,'*  and  ** going  away  with  it,"  which 
had  been  testified  to  by  the  witness  in  chief.  We  fully  agree 
with  the  statement  in  that  case  that  if  the  questions  ''would 
have  the  tendency  to  elucidate  from  him  the  whole  truth 
about  any  matters  upon  which  he  had  been  examined  in 
chief*  they  would  be  proper;  but  the  reasoning  does  not 
apply  to  the  facts  in  this  case,  because  this  defendant  was 
not  examined  about  the  matter  in  chief. 

The  cross-examination  being  erroneous,  the  error  was  not 
cured  by  the  witness  answering  the  question  in  the  negative, 
for  the  reason  that  the  prosecution  subsequently  used  this 
examination  of  the  defendant  as  a  basis  for  introducing  cer- 
tain evidence  of  Ruef,  which  properly  was  a  part  of  the  case 
of  the  People  in  chief.  {People  v.  Morton,  139  CaL  727,  [73 
Pac.  609].)  Negative  answers  were  perhaps  what  the  prosecu- 
tion expected,  so  that  under  the  guise  of  rebuttal  they  could 
call  Ruef  to  the  stand  to  contradict  the  defendant,  and  that 
is  what  was  done.  It  is  evident  that  by  the  rules  of  law,  and 
that  regard  to  fairness  which  characterize  every  criminal 
trial,  if  the  prosecution  had  evidence  to  prove  that  defendant 
took  or  accepted  part  of  the  money  extorted  by  the  con- 
spiracy and  paid  to  his  accomplice  Ruef,  such  evidence  should 
have  been  produced  as  a  part  of  the  case  for  the  prosecution. 
The  defendant  had  the  right  to  hear  the  evidence  against 
him  before  being  required  to  meet  it  The  evidence,  and  all 
the  evidence,  tending  to  show  his  guilt  should  have  been  pro- 
duced.   If  Ruef  paid  or  gave  defendant  money,  part  of  tha 
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proceeds  of  the  crime,  the  prosecution  should  have  produced 
the  evidence  as  a  part  of  its  case.  The  defendant  would  then 
have  had  the  right  to  meet  the  evidence  as  part  of  his  de- 
fense. In  this  case  Buef  was  not  placed  upon  the  witness 
stand,  nor  was  any  evidence  given  as  to  any  money  being 
paid  to  defendant;  but  the  evidence  was  held  back  until  de- 
fendant was  asked  the  questions  in  cross-examination.  Then, 
in  the  guise  of  rebuttal,  the  evidence  of  Ruef  was  brought 
forth,  under  the  claim  that  it  was  to  contradict  the  defend- 
ant^ but  really  for  the  purpose  of  proving  facts  which  were 
part  of  the  case  for  the  prosecution  in  the  first  instance. 
Such  practice  would  be  a  great  injustice  to  a  defendant.  It 
would  be  contrary  to  the  way  criminal  trials  are  usually  con- 
ducted in  our  courts.  It  would  be  contrary  to  every  man's 
sense  of  right  and  justice.  It  is  of  much  more  importance 
that  every  defendant  should  have  a  fair  and  impartial  trial 
under  the  rules  of  evidence  laid  down  by  the  ablest  judges 
and  established  by  centuries  of  experience,  than  that  a  de- 
fendant in  some  particular  case  should  be  convicted.  It  is 
important  that  a  defendant,  if  guilty  of  the  crime  with  which 
he  is  charged,  should  be  convicted;  but  it  is  of  greater  im- 
portance that  the  constitutional  right  of  each  and  every  one 
to  a  fair  trial,  under  the  rules  of  evidence  and  the  forms  of 
law  adopted  in  the  light  of  experience,  shall  be  preserved 
inviolate.  It  goes  to  the  very  foundation  of  our  republican 
institutions. 

6.  The  prosecution,  under  the  claim  that  it  was  rebuttal, 
called  for  the  first  time  the  witness  Buef,  who  was  allowed, 
under  defendant's  objection  and  exception,  to  testify  that 
about  January  or  February,  1906,  he  gave  to  defendant  at 
one  time  $2,500,  and  at  another  $1,500  in  currency,  at  the 
same  time  stating  to  defendant  that  it  was  part  of  the  money 
he,  the  witness,  had  received  from  the  French  restaurants 
as  a  fee  under  his  agreement  with  them,  and  that  if  defend- 
ant would  receive  it  he  would  be  glad  to  pay  it  to  him,  and 
that  defendant  did  receive  it    The  evidence  could  not  pos- 
sibly have  been  rebuttal  except  for  the  purpose  of  contradict- 
ing the  statement  elicited  from  defendant  on  cross-examina- 
tion; and  as  we  have  already  held  that  such  cross-examination 
"waa  erroneous,  it  is  not  necessary  to  discuss  the  question  in 
this  regard  further.     The  defendant's  counsel  asked  many 
questions  of  the  witness  Buef  in  cross-examination,  to  which 
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objections  were  sustained,  only  a  few  of  which  we  will  notice, 
as  they  are  enough  to  illustrate  the  view  we  entertain  of  the 
ruling. 

The  witness  admitted  that  he  had  stated  to  the  prosecution 
that  if  he  should  testify  to  the  facts  in  all  their  details,  as 
they  are,  the  larger  part  of  them  would  in  his  judgment  be 
favorable  to  the  defendant.  Counsel  for  the  defendant  then 
asked  the  question:  ''Well,  what  were  those  facts,  state  them 
now  in  detail  in  relation  to  this  case!"  The  court  sustained 
the  objection  of  the  prosecution  to  this  question.  The  witness 
testified  that  he  had  had  many  conversations  with  Mr.  Bums, 
a  detective  in  the  employ  of  the  prosecution,  and  with  Mr. 
Heney,  a  deputy  district  attorney,  as  to  his  testimony,  and 
as  to  leniency  being  shown  him  in  case  he  should  testify  f uUy 
as  to  the  facts.  The  attorney  for  the  defendant  then  asked 
him:  "Did  you  at  any  conversation  with  these  gentlemen  tell 
them  that  you  would  not  stand  for  anything  except  complete 
immunity  t"  The  court  sustained  the  objection  of  the  district 
attorney  to  this  question  upon  the  ground  that  it  was  irrele- 
vant, incompetent  and  immaterial  and  no  foundation  bad 
been  laid.  The  witness  had  in  the  first  place  pleaded  not 
guilty  to  the  indictment  in  this  case,  but  afterward  withdrew 
his  plea,  and  entered  a  plea  of  "guilty."  Defendant's  coun- 
sel, after  eliciting  such  facts  from  the  witness,  asked  him  the 
following  questions  (referring  to  his  plea  of  "not  guilty")  : 

"Q.    Was  that  truet" 

"Q.  What  do  you  mean  then,  Mr.  Ruef,  by  that  statement 
that  you  were  not  guilty  of  this  charge!" 

"Q.  Mr.  Ruef,  why,  if  you  were  not  guilty  in  this  case,  as 
you  stated,  did  you  change  your  plea  after  you  had  your 
conversation  with  Mr.  Bums,  in  which  he  told  you  he  would 
do  all  he  could  for  you  to  secure  leniency  in  these  indict- 
ments!" 

To  each  of  the  above  questions  the  court  sustained  objec- 
tions made  by  the  district  attorney  upon  the  ground  that 
they  were  not  proper  cross-examination. 

The  attention  of  this  witness  was  called  to  a  verified  answer 
filed  by  him  in  November,  1906,  in  a  civil  suit  which  had  been 
brought  against  him  by  the  district  attomey,  in  which  he 
swore  that  he  had  not  committed  any  felony  or  any  crime 
in  any  way  in  connection  with  the  matters  alleged  in  the  corn* 
plaint  which  had  been  filed  against  him.    Defendant's  eounaei 
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then,  with  the  answer  before  them,  asked  the  witness  several 
questions  as  to  portions  of  the  answer,  and  as  to  why,  after 
swearing  that  he  had  not  committed  any  crime,  he  afterward 
entered  a  plea  of  guilty  as  to  the  same  matter.  The  court 
again  sustained  the  objection  of  the  district  attorney  to  each 
and  every  such  question  as  not  proper  cross-examination. 

The  witness  was  asked  as  to  the  time  of  pa3ring  or  giving 
to  the  defendant  the  money  in  currency  as  testified  to  by  him, 
and  defendant's  counsel  then  asked  the  following  question: 
**Q.  Did  you  have,  prior  to  that  time,  any  converaation  with 
defendant  in  relation  to  any  division,  or  giving  him  any  part 
of  any  fee  which  you  received  from  the  French  restaurant- 
keepers  t'*  The  court,  under  the  objection  of  the  prosecution, 
refused  to  permit  the  witness  to  answer. 

Other  questions  were: 

**Q.  Mr.  Buef,  did  you  go  to  the  French  restaurant-keep- 
ers, or  did  they  come  to  youT" 

"Q.  Did  you  tell  the  defendant  in  any  conversation  that 
you  had  ever  threatened  any  restaurant-keeper,  that  if  they 
did  not  pay  you  any  money  their  licenses  would  be  held  upf 

**Q.  Now  I  will  ask  you  this,  Mr.  Buef,  if  you  are  not  now 
giving  your  testimony  under  the  expectation  of  immunity — 
complete  immunity  T" 

The  court  refused  to  permit  any  of  these  questions  to  be 
answered,  and  held  that  they  were  not  proper  cross-examina- 
tion« 

These  rulings  were  erroneous  and  highly  prejudicial  to  de- 
fendant. The  witness  Buef  was  jointly  accused  of  the  alleged 
crime  for  which  the  defendant  was  being  tried.  Not  only 
this,  but  he  had  confessed  it  and  pleaded  guilty  to  it.  He 
was  the  party  who  made  the  contract  with  the  proprietors 
of  the  French  restaurants,  and  who  received  the  money  from 
them.  After  having  done  all  these  things,  and  after  having 
confessed  himself  guilty  of  a  felony,  he  turned  and  took  the 
witness  stand  against  one  who  had  been  his  friend — at  least 
his  political  friend.  He  not  only  confessed  himself  a  crim- 
inaly  but  went  upon  the  stand  to  assist  in  convicting  his  co- 
defendant  of  the  alleged  crime  of  which  he  had  pleaded  guilty. 
His  conduct  had  been  such  that  under  the  plain  provisions 
of  the  Penal  Code  his  evidence  was  branded  so  that  the  de- 
fendant could  not  have  been  convicted  upon  it  without  cor- 
xoborativa  testimony.    Then  was  it  not  fair  and  just  to  de- 
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fendant,  in  order  to  investigate  and  arrive  at  the  tnith,  that 
the  reasons,  motives  and  surroundings  of  the  witness  should 
be  laid  bare.  He  had  changed  his  plea  of  "not  guilty"  to 
one  of  "guilty,"  and  his  attitude  of  friendship  to  defendant 
to  that  of  a  witness  aiding  and  assisting  the  prosecution.  If 
he  had  been  promised  complete  immunity,  did  not  the  de- 
fendant have  the  right  to  lay  the  fact  before  the  jury  so  that 
they  might  determine  the  weight  to  give  his  evidence!  If  he 
had,  in  another  case,  before  any  promise  had  been  made  to 
him,  sworn  to  facts  inconsistent  with  his  present  testimony, 
was  that  no  concern  of  the  defendant!  The  jury  had  the 
right  to  believe  the  witness  Ruef,  but  the  defendant  had  the 
right  to  investigate  every  motive,  every  statement,  every  act, 
and  everything  that  might  in  any  reasonable  way  have  in- 
fluenced him  in  his  testimony,  and  to  have  the  jury  know  this 
before  passing  its  judgment.  In  such  cases  it  ia  elementary 
that  the  broadest  scope  should  be  allowed  in  the  cross-ex- 
amination of  the  witness.  It  is  provided  in  the  Code  of  Civil 
Procedure,  section  1844,  that  the  presumption  that  a  witness 
speaks  the  truth  may  be  "repelled  by  the  manner  in  which 
he  testifies,  by  the  character  of  his  testimony,  or  by  evidence 
affecting  his  character  for  truth,  honesty  or  integrity,  or  his 
motives,  or  by  contradictory  evidence,  and  the  jury  are  the 
exclusive  judges  of  his  credibility.  (See  People  v.  MitcheU^ 
5  Cal.  App.  45,  [89  Pac.  853].)  It  is  further  laid  down  in 
the  code  (Civ.  Code,  sec.  2061)  "that  the  testimony  of  an 
accomplice  ought  to  be  viewed  with  distrust." 

The  court  allowed  the  prosecution  a  broad  range  in  the  cross- 
examination  of  the  defendant,  who  is  protected  by  the  stat- 
ute, and  who  had  not  confessed  to  having  committed  a  crime ; 
while,  on  the  other  hand,  it  narrowed  and  confined  the  cross- 
examination  of  the  co-conspirator,  who  was  not  protected  by 
the  statute,  and  who  had  branded  himself  as  a  felon.  Such 
is  not  the  policy  of  the  law. 

7.  Defendant's  demurrer  to  the  indictment  waa  overruled, 
and  it  is  now  insisted  that  the  indictment  does  not  state  facts 
sufficient  to  show  that  any  public  offense  has  been  oommitted. 

It  is  necessary  to  pass  upon  the  question,  for  the  reason  that 
if  the  indictment  fails  to  charge  defendant  with  a  public 
offense  that  is  the  end  of  the  case. 

The  indiotment  charges  in  substance  that  defendants  are 
guilty  "of  a  felony,  to  wit,  extortion,"  committed  on  the 
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fifteenth  day  of  January,  1905,  in  the  city  and  county  of  San 
Francisco,  as  follows:  That  defendants  did  unlawfully  and 
feloniously  extort  from  the  parties  named  in  the  indictments, 
with  their  consent,  $1,175,  by  the  wrongful  use  of  fear,  in- 
duced by  means  of  threats  to  do  an  unlawful  injury  to  the 
property  of  the  parties  named,  the  specific  threat  being  al- 
leged as  follows:  ''That  the  said  Joseph  Malfanti,  Charles 
Eelb  and  William  Lafrenz  were  then  and  there  engaged  in  the 
business  of  maintaining  and  conducting  a  restaurant  in  the 
city  and  county  of  San  Francisco  and  of  selling  at  retail  spirit- 
uous, malt  and  fermented  liquors  and  wines  therein,  and  for 
the  purpose  of  continuing  the  selling  of  said  liquors  and  wines, 
the  said  Joseph  Malfanti,  Charles  Eelb  and  William  Lafrenz 
were  required  to  have  and  obtain  a  license  from  the  city  and 
eoiinty  of  San  Francisco,  and  the  said  license  was  necessary 
to  the  said  Joseph  Malfanti,  Charles  Eelb  and  William  La- 
frenz for  the  profitable  maintenance  and  conduct  of  the  said 
business  and  the  selling  of  said  liquors  and  wines,  all  of  which 
facts  the  said  Eugene  E.  Schmitz  and  Abraham  Ruef  then 
and  there  well  knew;  that  the  said  defendants,  Eugene  E. 
Schmitz  and  Abraham  Ruef,  then  and  there  unlawfully, 
feloniously,  corruptly  and  knowingly  threatened  the  said 
Joseph  Malfanti,  Charles  Eelb  and  William  Lafrenz  that,  un- 
less the  said  Joseph  Malfanti,  Charles  Eelb  and  William  La- 
frenz should  then  and  there  pay  to  them  the  said  sum  of 
money  hereinbefore  referred  to,  and  promise  and  agree  to  pay 
one  year  thereafter  a  further  sum  of  one  thousand  dollars, 
the  said  Joseph  Malfanti,  Charles  Eelb  and  William  Lafrenz 
eould  not  and  would  not  obtain  said  license  for  the  sale  of  said 
liquors  and  wines  from  the  said  city  and  county  of  San  Fran- 
cisco, and  the  said  defendants  Eugene  E.  Schmitz  and  Abra- 
ham Buef  would  prevent  the  said  Joseph  Malfanti,  Charles 
Eelb  and  William  Lafrenz  from  carrying  on  or  conducting 
the  said  business  of  selling  said  wines  and  liquors  at  retail  as 
aforesaid.'' 

The  indictment  is  claimed  to  be  invalid  for  two  reasons :  1. 
That  it  does  not  allege  any  threat  to  injure  property;  and  2. 
That  it  does  not  aUege  that  the  threat  was  to  do  an  unlawful 
injury. 

Extortion  is  defined  in  the  Penal  Code  (section  518)  as  "the 
obtaining  of  property  from  another^  with  his  consent^  induced 


Digitized  by  VjOOQ IC 


366  People  v.  Schmitz.  [7  Cal.  A  pp. 

bj  a  wrongful  use  of  force,  or  fear,  or  under  color  of  official 
right." 

Sec.  519.  "Pear  such  as  will  constitute  extortion  may  be 
induced  by  a  threat  either:  (1)  to  do  an  unlawful  injury  to 
the  person  or  property  of  the  individual  threatened,  or  to  any 
relation  of  his,  or  member  of  his  family.  ..." 

It  is  not  claimed  that  the  money  was  obtained  by  force,  or 
under  color  of  official  right,  as  there  is  no  allegation  in  the 
indictment  that  defendant  eyer  held  office.  It  is  plain  that 
the  extortion  relied  upon  is  the  threat  to  injure  the  property 
of  the  parties  named  in  the  indictment.  The  indictment  states 
that  the  parties  whose  money  was  taken  were  engaged  in  the 
business  of  conducting  a  restaurant,  and  of  selling  spirituous 
liquors  and  wines  at  retail,  "and  for  the  purpose  of  selling 
said  liquors  and  wines  the  said  (parties)  were  required  to 
have  and  obtain  a  license  from  the  city  and  county  of  San 
Francisco,  and  the  said  license  was  necessary  to  said  (par- 
ties) for  the  profitable  maintenance  and  conduct  of  said  busi- 
ness and  the  selling  of  the  said  wines  and  liquors."  The 
threat,  as  alleged,  was  that  if  the  parties  named  did  not  pay 
the  sums  demanded,  they  "could  not  and  would  not  obtain 
said  license  for  the  sale  of  said  liquors  and  wines/'  and  that 
defendants  would  prevent  the  said  parties  "from  receiving 
said  license  or  obtaining  the  same,  and  prevent  (said  parties) 
from  carrying  on  or  conducting  the  said  business  of  selling 
said  wines  and  liquors  at  retail  as  aforesaid."  The  threat  al- 
leged is  a  threat  to  prevent  the  parties  from  obtaining  a  liquor 
license,  and  thus  to  prevent  them  from  carrying  on  the  busi- 
ness of  selling  wines  and  liquors  at  retail.  There  is  no  allega- 
tion as  to  any  threat  to  injure  any  business  in  direct  terms, 
but  only  the  threat  to  prevent  the  parties  from  obtaining  a 
license  to  sell  liquors. 

A  license  to  sell  liquors  is  not  property  in  the  ordinary  sense 
of  the  word,  but  a  mere  permission,  and  the  license  is  but  the 
evidence  that  the  permission  has  been  given  by  the  proper  au- 
thorities. {Hevren  v.  Reed,  126  Cal.  219,  [58  Pac  536]; 
City  of  Sonera  v.  Curtin,  137  Cal.  583,  [70  Pac.  634] ;  Spray- 
berry  v.  Atlanta,  87  Ga.  120,  [13  S.  E.  197] ;  McConkie  v. 
Remley,  119  Iowa,  512,  [93  N.  W.  505].)  There  is  grave 
doubt  as  to  whether  a  threat  to  prevent  a  party  from  obtain- 
ing a  permission  or  license,  by  one  who  has  no  authority  in 
the  premises,  is  a  threat  to  injure  property  within  the  mean- 
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ing  of  the  sections  quoted.     (Pen.  Code,  sec.  7,  subds.  10,  12; 
In  re  McCabe,  29  Mont.  28,  [73  Pac.  1106] ;  Wolf  v.  Wall, 
40  Ohio  St  111;  Carew  v.  Rutherford,  106  Mass.  1,  [8  Am. 
Rep.  287].)     It  is,  however,  unnecessary  to  decide  the  ques- 
tion in  this  case  for  the  reason  that  we  are  clearly  of  the 
opinion  that  the  indictment  is  insufficient,  because  it  does  not 
nllege  nor  show  that  the  specific  injury  threatened  was  an  un- 
lawful injury.     The  indictment  does  use  the  words  "unlaw- 
ful injury"  in  the  first  part  of  it;  but  when  the  facts  are 
specifically  set  forth  as  to  what  the  defendants  threatened 
to  do  we  find  that  the  threat  was  that  defendants  "would  pre- 
vent the  said  Joseph  Malfanti,  Charles  Kelb  and  William  La- 
frenz  from  receiving  said  license  or  obtaining  the  same." 
There  is  no  allegation  that  any  unlawful  act  was  threatened, 
and  the  attorneys  for  the  prosecution  franWy  admit  that  they 
rely  upon  the  fact  that  the  defendants  obtained  the  money 
by  threatening  to  do  an  injury,  which  they  claim  was  unlaw- 
ful solely  for  the  reason  that  the  threats  were  made  with  in- 
tent to  extort  money.    In  other  words,  it  is  claimed  that  even 
though  the  French  restaurant  proprietors  were  violating  the 
law,  and  conducting  immoral  places  used  as  resorts  by  lewd 
women,  and  thus  not  legally  entitled  to  a  license  to  sell  liquor, 
a  threat  to  prevent  the  issuance  of  licenses  to  such  places  by 
laying  the  facts  before  the  board  of  police  commissioners  in 
a  legal  manner,  constitutes  a  crime  if  such  threat  was  made 
with  the  intent  to  extort  money.     Such,  in  our  opinion,  is 
not  the  law.    The  statute  uses  the  words  that  the  threat  must 
be  to  do  "an  unlawful  injury";  and  in  order  to  charge  a 
crime  the  indictment  must  aver  in  some  way  that  the  threat 
was  to  do  an  unlawful  injury.    It  is  apparent  from  the  lan- 
guage of  the  statute  which  we  have  hereinbefore  quoted,  that 
it  is  not  every  kind  of  fear  that  will  support  a  charge  of  ex- 
tortion because  of  property  obtained  thereby.    The  fear  must 
be  induced  by  one  of  the  threats  enumerated  in  the  statute. 
The  legislature  has  seen  fit  to  provide  that  the  threatened  in- 
jury to  property  upon  which  a  charge  of  extortion  may  be 
predicated  must  be  an  unlawful  injury  to  property.     That 
is,  the  injury  threatened  must  be,  in  itself,  unlawful,  irrespec- 
tive of  the  purpose  with  which  the  threat  is  made.    As  the 
word  "unlawful"  is  used  in  the  statute  it  qualifies  the  "in- 
jury" and  not  the  "threat."    Unlawful  means  contrary  to 
hw.    It  is  true  that  from  a  high  standard  of  ethics  it  oould 
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not  be  claimed  that  one  could  extort  money  bj  a  threat  to  do 
a  lawful  act,  if  the  intent  was  to  get  money  by  the  use  of  the 
threat,  but  every  wrong  is  not  made  a  crime.  There  are  many 
wrongs  done  every  day  that  are  not  enumerated  in  the  cate- 
gory of  crimes  contained  in  the  Penal  Code  that  are  of  much 
more  serious  consequence  in  their  nature  than  others  which 
are  defined  therein;  but  we  must  look  to  the  statute  to  find 
whether  or  not  an  act  is  a  public  offense  for  which  a  prosecu- 
tion will  lie.  To  procure  property  from  others  by  a  mere 
threat  to  do  a  lawful  act  is  not  a  crime.  The  object  of  the 
statute — or  at  least  one  of  its  objects — is  to  protect  the  party 
from  whom  the  property  is  extorted ;  and  if  such  party  pays 
the  money  in  order  to  secure  protection  in  violating  the  law 
himself  he  cannot  be  heard  to  complain.  He  in  such  ease 
would  be  a  party  to  the  violation  of  the  law.  In  this  case, 
if  the  parties  as  a  fact  paid  the  money  in  order  to  prevent 
the  evidence  as  to  the  character  of  places  they  kept  from  be- 
ing exposed  to  the  board  of  police  commissioners,  they  are 
not  in  a  position  to  complain.  A  man  owning  a  lot  would 
have  the  right  to  build  a  stable  upon  it  If  he  should  threaten 
his  neighbor  that  he  would  build  such  stable  unless  paid  $1,000, 
and  under  this  threat  the  $1,000  was  paid,  the  party  receiv- 
ing the  money  would  not  be  guilty  of  a  crime.  He  did  not 
threaten  to  do  an  unlawful  injury,  because  he  had  the  right 
to  build  the  stable  upon  his  own  lot.  Anyone  has  the  right 
to  go  before  the  board  of  police  oonmiissioners,  if  that  body 
will  hear  him,  and  object  to  the  granting  of  a  license  to  sell 
liquors  to  a  person  who  is  keeping  a  place  in  violation  of  the 
law.  He  has  the  right  to  threaten  to  do  so.  He  would  not 
be  morally  justified  in  obtaining  money  to  induce  him  not  to 
carry  out  his  threat,  but  if  he  did  receive  money  under  such 
circumstances  he  would  not  come  within  the  provisions  of  the 
statute.  It  is  necessary  in  other  crimes  to  allege  that  the  act 
was  unlawful.  Murder  is  the  unlawful  killing  of  a  human 
being  with  malice  aforethought.  Mayhem  is  unlawfully  de- 
priving a  human  being  of  a  member  of  his  body.  An  assault 
is  an  unlawful  attempt  to  conmiit  an  injury  upon  the  person 
of  another,  and  in  other  crimes  the  act  must  either  be  alleged 
to  be  unlawful  or  felonious,  or  the  facts  must  show  it  to  be  so. 
In  People  v.  Loveless,  84  N.  Y.  Supp.  1114,  it  is  said  that  un- 
lawful injury  means  "an  injury  resulting  from  an  act  pro- 
hibited by  the  laws  of  the  state.''    To  the  same  effect  see 
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State  V.  Hayworth,  35  Tenn.  64;  Johnson  ▼.  State,  66  Ohio  St 
59,  [90  Am.  St.  Rep.  564,  63  N.  E.  607] ;  latum  v.  State,  66 
Ala.  465;  2  Bishop's  New  Criminal  Law,  178;  Davis  v.  StcUe, 
87  Tex.  Crim.  App.  47,  [66  Am.  St.  Rep.  791,  38  S.  W.  792]., 

Many  other  questions  are  discussed  as  to  refusing  certain  in- 
structions asked  by  defendant,  and  as  to  the  insufficiency  of 
the  evidence  to  justify  the  verdict,  but  in  view  of  the  holding 
as  to  the  indictment  it  would  serve  no  useful  purpose  to  dis- 
cuss them. 

The  judgment  and  order  are  reversed,  and  the  trial  court 
18  directed  to  sustain  the  demurrer  to  the  indictment  and  dis- 
charge the  defendant  as  to  such  indictment 

Hall,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  March  9, 1908,  and  the  following  opinion 
was  then  rendered: 

THE  COURT. — This  is  an  application  by  respondent  for  a 
hearing  and  determination  of  this  appeal  by  this  court,  after 
decision  and  judgment  by  the  district  court  of  appeal  for  the 
first  district. 

There  is  absolutely  no  merit  in  the  contention  of  respondent 
that  the  appeal  was  prematurely  taken,  and  hence  should  be 
dismissed.  This  matter  was  sufficiently  and  satisfactorily 
covered  by  what  is  said  in  regard  thereto  in  the  opinion  of  the 
district  court  of  appeal. 

The  court  is  unanimous  in  the  opinion  that  the  district 
court  of  appeal  was  correct  in  its  conclusion  that  the  indict- 
ment was  insufficient,  in  that  it  did  not  show  that  the  specific 
injury  to  the  property  of  the  restaurant-keepers  threatened 
by  the  defendant  was  an  "unlawful  injury." 

It  is  very  clear  that  to  constitute  the  crime  of  extortion 
committed  by  means  of  any  threat  to  injure  property  of  the 
person  threatened,  the  injury  threatened,  as  was,  in  effect, 
said  by  the  learned  district  court,  must  be,  in  itself,  unlawful, 
irrespective  of  whether  or  not  the  purpose  with  which  the 
threat  is  made  is  to  obtain  money  to  which  the  person  threaten- 
ing is  not  entitled.  Section  520  of  the  Penal  Code  provides 
that  the  threat  must  be  such  as  is  mentioned  in  the  preced- 
ing section,  and  the  preceding  section,  in  subdivision  1  (the 
7  CftL  App.— 24 
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only  subdivision  here  applicable),  says  that  the  threat  must 
be  one  "to  do  an  unlawful  injury  to  the  person  or  property 
of  the  individual  threatened,  or  to  any  relative  of  his,  or  mem- 
ber of  his  family."  The  word  "unlawful,"  as  used  in  this 
statute,  qualifies  the  word  "injury,"  alone.  If  the  injury 
threatened  to  property  is  one  which  the  person  threatening 
has  an  absolute  legal  right  to  do,  he  cannot  be  held  to  have 
threatened  "to  do  an  unlawful  injury"  to  the  property,  even 
though  his  motive  in  making  the  threat  is  to  obtain  from 
the  person  threatened  money  to  which  he  is  not  entitled,  and, 
consequently,  it  cannot  be  held  to  be  an  injury  within  the 
provisions  of  sections  519  and  520  of  the  Penal  Code.  The 
statutory  provision  is  so  clear  in  this  respect  that  no  room  is 
left  for  other  construction.  This  conclusion  is  strengthened 
by  the  distinction  between  said  subdivision  1  of  section  519 
and  each  of  the  other  subdivisions  of  that  section,  wherein  the 
element  of  unlawfulness  of  the  act  threatened  is  omitted. 
That  this  is  the  proper  construction  of  the  law  under  con- 
iideration  was  fully  recognized  by  the  court  of  appeals  of  New 
York  in  considering  a  precisely  similar  provision  of  the  Penal 
Code  of  that  state,  in  a  case  much  relied  on  by  the  respondent. 
{People  V.  Hughes,  137  N.  T.  37,  [32  N.  E.  1105].) 

What  is  meant  by  the  term  "unlawful  injury"!  Giving  to 
such  term  the  broadest  meaning  possible  under  the  authorities, 
it  can  include  no  injury  that  is  not  of  such  a  character  that, 
if  it  had  been  committed  as  threatened,  it  would  have  con- 
stituted  an  actionable  wrong,  an  injury  for  which  an  action 
for  the  resultant  damages  could  be  maintained  against  the  de- 
fendant, or  which,  if  merely  threatened,  could  be  enjoined 
in  equity  if  the  remedy  at  law  were  deemed  inadequate. 

Applying  this  to  the  case  at  bar :  It  was  within  the  lawful 
power  of  the  police  commissioners  of  San  Francisco  to  with- 
hold from  the  restaurant-keepers  a  license  to  sell  liquors  at 
retail  in  their  restaurant,  no  matter  how  great  the  pecuniary 
loss  thereby  caused  to  the  business.  It  was  also  lawful  for 
any  person,  by  legitimate  persuasion  or  argument,  to  endeavor 
to  prevail  upon  the  commissioners  to  refuse  the  license,  al- 
though such  person  was  actuated  by  a  malicious  intent  to  in- 
jure the  restaurant-keepers  and  cause  them  pecuniary  loss. 
The  conjunction  of  the  lawful  persuasion  inducing  the  lawful 
refusal  of  the  license  with  the  malicious  motive  instigating 
the  persuasion,  would  not  convert  the  lawful  act  of  refusing 
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the  license  into  an  unlawful  one,  nor  make  the  resulting  in- 
jury unlawful  or  actionable.  In  order  to  make  an  injury 
from  the  lawful  act  of  a  third  person  a  cause  of  action  against 
the  person  inducing  the  act,  such  act  must  be  procured  by 
some  means  which  the  law  denounces  as  unlawful.  We  think 
a  review  of  the  authorities  satisfactorily  shows  that  the  means 
employed  must  be  something  which  the  law  considers  suffi- 
cient to  take  away  the  free  consent  of  the  third  person,  in  this 
ease  the  police  commissioners,  to  the  act  which  causes  the  in- 
jury, the  consent  essential  to  the  validity  of  a  contract.  The 
means  referred  to  are  thus  enumerated  in  section  1567  of  our 
Civil  Code:  '*An  apparent  consent  is  not  real  or  free  when  ob- 
tained through:  1.  Duress;  2.  Menace;  3.  Fraud;  4.  Undue 
influence;  or  5.  Mistake."  A  contract  obtained  by  such  means 
ia  declared  to  be  voidable.  If  A,  by  such  means,  induces  B 
to  do  a  lawful  act  injuring  the  property  of  C,  an  action  will 
lie  by  C  agaiust  A,  for  the  damage  thereby  caused.  But  if 
A  merely  persuades  or  advises  B  to  do  the  injurious  act,  no 
action  will  lie  against  A  in  favor  of  C. 

We  are  not  here  speaking  of  an  act  unlawful  in  itself,  in 
which  case  A  might  be  liable  as  an  accomplice.  We  refer  to 
acts  by  B  which,  though  injurious  to  C's  property,  are  lawful 
in  character,  but  which  he  would  not  have  done  but  for  the 
unlawful  means  used  by  A  upon  him. 

The  difference  between  an  unlawful  injury  and  an  act  which, 
though  morally  wrong  and  in  fact  injurious,  does  not  furnish 
legal  grounds  of  action,  is  illustrated  by  the  two  cases  of 
Boyson  v.  Thorn,  98  Cal.  578,  [33  Pac.  492],  and  People  ▼. 
Hughes,  137  N.  Y.  37,  [32  N.  E.  1104]. 

In  Boyson  v.  Thorn,  Boyson  and  his  wife  were  lodging  at 
the  Palace  Hotel.  Thorn,  maliciously  intending  to  injure 
Boyson  in  person  and  property,  induced  Newlands,  the  pro- 
prietor of  the  hotel,  to  eject  Boyson  and  his  wife  from  the 
hotel,  whereby  Boyson  sustained  damage.  This  was  done 
without  the  use  of  duress,  menace,  fraud,  deception,  or  undue 
influence  upon  Newlands,  the  only  means  alleged  being  law- 
ful advice  and  persuasion  with  malicious  intent  It  was  held 
that  no  unlawful  injury  had  been  committed  by  Thorn  upon 
Boyson,  the  reason  being  that  the  means  used  to  induce  the  in- 
jurious act  of  Newlands  were  not  unlawful  in  character,  and 
that  the  malicious  use  of  lawful  means  to  induce  a  lawful  act 
did  not  make  the  resulting  injury  unlawfuL 
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In  People  ▼.  Hughes,  the  defendant  waa  the  head  of  a  labor 
organization,  known  as  the  Knights  of  Labor.  Adler  &  Bros, 
were  engaged  in  selling  goods  at  wholesale  and  the  suoeess  and 
profit  of  the  business  depended  on  the  patronage  of  retail 
dealers  in  the  same  goods.  The  firm  had  disregarded  a  re- 
quest of  the  order,  made  through  Hughes,  to  employ  only  a 
specified  number  of  apprentices,  and  the  order,  for  that  cause, 
acting  through  Hughes  and  by  means  of  its  influence  over  the 
retailers  arising  from  the  fact  that  its  members  were  numer- 
ous and  were  consumers  of  large  quantities  of  the  goods,  had 
caused  a  boycott  by  the  retailers  against  Adler  &  Bros. 
Thereupon,  Adler  &  Bros,  removed  the  cause  of  the  boycott 
by  reducing  the  number  of  their  apprentices  to  the  desired 
number  and  apologized  to  Hughes  for  their  previous  dis- 
obedience. Hughes  then  threatened  that,  notwithstanding  this 
compliance,  unless  a  certain  sum  of  money  waa  paid  him,  he 
could  and  would  induce  the  retailers  to  continue  the  boycott, 
that  he  would  do  this  by  deception  in  concealing  from  the 
order  the  fact  that  the  cause  of  the  boycott  had  ceased  to  exist 
and  by  means  of  his  power  as  head  of  the  order  and  the  in- 
fluence of  the  order  which  he  could  by  that  means  bring  to 
bear  upon  the  retailers ;  that  is  to  say,  that  ha  would  induce 
the  retailers  to  commit  the  injury,  by  means  of  his  deceit, 
fraud  and  undue  influence.  The  court  says  that  the  retailers 
had  the  lawful  right  to  withdraw  their  custom  and  Hughes 
had  the  lawful  right  by  proper  means  to  induce  them  to  do 
so,  but  that  this  was  a  threat  of  an  unlawful  injury  to  prop- 
erty because  of  the  unlawful  means  proposed  to  be  used — 
that  is,  the  deceit  and  undue  influence. 

The  question  whether  malice  alone  should  be  considered  in 
law  as  sufficient  to  make  an  injury  resulting  from  a  lawful 
act  the  subject  of  an  action  for  redress,  or  whether  the  use  of 
unlawful  means  to  induce  the  lawful  act  is  essential,  is  a  ques- 
tion of  public  polioy.  Both  are  morally  wrong  and  the  reason 
for  the  distinction  is  not  to  be  found  in  the  difference  in  the 
moral  qualities  of  the  respective  elements.  It  is  founded  upo^ 
the  conviction  that  to  hold  the  former  sufficient  would,  in  th^ 
administration  of  the  rule,  cause  injustice  to  be  done  more 
frequently  than  justice,  and  that  it  would  be  unwise  to  hold 
a  man  answerable  in  an  action,  solely  because  of  the  state  of 
his  mind,  emotions  and  feelings.  In  many  of  the  cases  where 
an  injury  from  the  lawful  aet  of  a  third  person  has  been  dA- 
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dared  unlawful  there  is  no  discussion  of  this  phase  of  the  sub- 
ject, and  frequently  the  elements  of  menace  and  undue  in- 
fluence are  confused.  But  in  nearly  all  of  them,  indeed  in 
most  of  those  exceptional  cases  in  which  malice  alone  has 
been  held  to  make  the  injury  unlawful,  it  will  be  found  that 
the  defendant  employed  some  one  of  the  unlawful  means  above 
mentioned  in  procuring  the  act  to  be  done,  or  that  he  threat- 
ened  so  to  do.  For  citations  to  cases  on  the  subject,  see  18 
Am.  &  Eng.  Ency.  of  Law,  88 ;  19  Am.  &  Eng.  Ency.  of  Law, 
626;  16  Am.  &  Eng.  Ency.  of  Law,  1113;  1  Cyc.  651,  663,  669; 
1  Cent.  Dig.,  col.  1110.  See  8  Harvard  Law  Review,  pp.  1 
to  14. 

In  this  case  the  indictment  charges  that  the  defendant 
threatened  the  restaurant-keepers  that,  if  money  was  not  paid 
him,  he  would  prevent  them  from  obtaining  or  receiving  a  re- 
tail liquor  license,  and  thereby  destroy  or  render  unprofitable 
their  restaurant  business,  of  which  the  sale  of  liquors  at  retail 
formed  the  remunerative  part.  It  is  not  stated  how  the  de- 
fendant proposed  to  do  this,  or  how  it  was  understood  by  the 
parties  that  he  would  accomplish  it,  whether  by  fair  persua- 
sion and  lawful  influence  over  the  commissioners,  or  by  duress, 
menace,  fraud,  or  undue  influence  exercised  upon  them.  This 
18  not  a  case  where  it  is  sufficient  to  charge  an  offense  in  the 
language  of  the  statute  defining  it.  The  court  cannot  assume, 
in  the  absence  of  any  averment  to  that  effect,  that  Schmitz 
was  mayor  of  the  city  and  as  such  in  a  position  to  exercise 
power  and  undue  influence  over  the  members  of  the  board 
of  police  commissioners,  or  that  Ruef,  his  codefendant,  was 
a  person  in  practical  control  of  the  city  government  because 
of  his  political  activity  and  influence,  or  otherwise  able  to 
exert  an  undue  influence  over  the  board,  nor  can  it  be  inferred, 
or  presumed  when  it  is  not  so  charged,  that  the  defendant 
threatened  to  prevent  the  issuance  of  the  license  by  unlawful 
means,  and  not  solely  by  lawful  and  innocent  persuasion  and 
argument.  It  may  weU  have  been  the  case  that  the  threat 
made  did  not  express  in  words  any  intent  or  purpose  to  use  any 
of  the  unlawful  means  referred  to,  and  yet  that  the  purpose 
and  ability  to  use  such  means  successfully  were  perfectly 
understood  by  the  parties  concerned,  because  of  the  circum- 
stances known  to  them.  This  absence  of  express  avowal  would 
not  obviate  the  necessity  of  pleading  the  facts  necessaiy  to 
make  the  threat  criminal* 
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It  is  an  elementary  principle  of  criminal  law  that  the  indict- 
ment must  show  that  a  crime  has  been  committed.  "In  no 
case  can  the  indictment  be  aided  by  imagination  or  presump- 
tion. The  presumptions  are  all  in  favor  of  innocence,  and  if 
the  facts  stated  may  or  may  not  constitute  a  crime,  the  pre- 
sumption is  that  no  crime  is  charged."  {People  v.  TcrrUl,  127 
Cal.  100,  [59  Pac.  836].) 

It  should  be  added  that  neither  of  the  two  New  York  cases 
strongly  relied  on  by  the  respondent  {People  v.  Hughes, 
137  N.  T.  37,  [32  N.  E.  1104],  and  People  v.  Barondess,  133 
N.  Y.  649,  [31  N.  E.  240] ),  involved  any  question  of  the  suffi- 
ciency of  an  indictment,  and  that  there  is  nothing  in  the 
opinions  in  said  cases  that  is  in  conflict  with  the  views  we  have 
expressed. 

The  attorneys  for  the  respondent  base  their  application  for 
a  hearing  in  this  court  solely  upon  the  alleged  errors  of  the 
district  court  in  refusing  to  dismiss  the  appeal  and  in  holding 
the  indictment  to  be  insufficient,  and  expressly  limit  such  ap- 
plication to  these  two  points. 

They  introduce  their  application  with  the  statement  that 
they  are  convinced  that  upon  a  full  discussion  of  the  case 
**it  will  be  found  and  decided  by  this  court  that  levying  black- 
mail upon  licensed  businesses  by  the  mayor  and  the  political 
boss  of  a  metropolitan  community  is  a  crime  under  the  law 
of  California,  and  should  not  go  un whipped  of  justice.'*  This 
is  a  gross  misstatement  of  the  case  and  of  the  question  to  be 
decided,  as  presented  by  the  indictment.  We  again  emphasize 
the  fact  that  the  indictment  does  not  aver  that  Schmitz  was 
mayor,  or  that  Ruef  was  a  political  boss,  or  that  either  of 
them  had  any  power,  or  influence,  or  control  over  the  police 
commissioners,  or  that  they  threatened  to  use  such  power,  in- 
fluence, or  control  in  preventing  the  issuance  of  a  license. 

The  question  whether  or  not  the  fact,  if  it  be  a  fact,  that 
the  restaurant-keepers  were  unfit  persons  who  should  not  have 
been  licensed,  would  be  a  good  defense  to  a  good  indictment 
for  extortion,  is  also  a  question  foreign  to  the  discussion  of 
the  sufficiency  of  the  indictment.  Any  intimations  in  the 
opinion  of  the  district  court  of  appeal  that  such  unfitness 
would  justify  the  extortion  of  money  by  a  threat  of  the  use  of 
unlawful  means  to  procure  the  refusal  of  a  license,  must  be 
considerpd  as  obiter  dicta,  and  we  do  not  wish  to  be  under- 
stood as  approving  them. 
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The  application  for  a  hearing  and  determination  of  this  ap- 
peal by  this  court,  after  decision  and  judgment  by  the  district 
court  of  appeal  of  the  first  district,  is  denied. 


[Civ.   No.   390.     First   Appellate   District. — January  9,   1908.] 

JOHN  R.  McDonald,  Respondent,  v.  CALIFORNIA  TIM- 
BER  COMPANY,  Appellant,  and  GEORGE  DENT,  Co- 
defendant. 

N'BGLIQENCB — MASTER    AND    SERVANT — ^UNSAFE    APPLIANCE — NeGLEOT   OF 

Fellow-servant — Negligence  of  Master  not  Shown. — The  mas- 
ter is  not  liable  to  a  servant  for  the  negligence  of  a  fellow-servant 
engaged  in  the  same  general  employment,  by  reason  of  an  applianee 
made  unsafe  by  the  negligent  act  of  such  fellow-servant,  where 
there  is  no  proof  that  the  appliance  provided  by  the  master  was 
not  of  suitable  size  and  strength.  The  mere  happening  of  the 
injury  raised  no  presumption  that  the  employer  was  at  fault  in 
providing  the  appliance. 
Id. — ^DuTT  oi  Master  as  to  Appliances. — The  master  is  not  bound  to 
furnish  appliances  that  are  absolutely  safe.  His  duty  is  done  when 
he  furnishes  the  employee  with  reasonably  safe  appliances,  and 
keeps  them  in  repair. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Croz  County,  and  from  an  order  denying  a  new  triaL  Lucas 
F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chas.  B.  Younger,  for  Appellant 

Chas.  M.  Cassin,  Benj.  K.  Enight,  and  Cassin  ft  Lucas,  for 
Respondent 

KERRIGAN,  J. — This  action  was  brought  to  recover  dam- 
ages for  personal  injuries  sustained  by  plaintiff  while  in  the 
employ  of  the  defendant,  the  California  Timber  Company. 
At  the  conclusion  of  plaintiff's  case  a  motion  for  nonsuit  was 
granted  as  to  defendant  Dent.  The  California  Timber  Com- 
pany made  no  motion  for  nonsuit^  and  introduced  no  testi- 


Digitized  by  VjOOQ IC 


376        McDonald  v.  California  Timber  Co.     [7  Cal.  App. 

mony,  whereupon  the  case  was  submitted  on  the  evidence 
introduced  by  plaintiff.  The  verdict  and  judgment  were  for 
plaintiff,  and  from  the  judgment  and  the  order  denying  its 
motion  for  a  new  trial  the  California  Timber  Company  (here- 
inafter called  the  defendant)  has  taken  this  appeal. 

The  plaintiff  bases  his  cause  of  action  upon  the  alleged 
careless  and  negligent  use  of  a  wire  cable  by  defendant  and 
of  a  defective  clevis.  Defendant's  answer,  in  addition  to 
denying  these  and  other  allegations  of  the  complaint,  sets 
forth  as  defenses  that  the  alleged  injuries  were  the  result  of 
the  ordinary  risks  of  the  business,  of  the  negligence  of  a  fel- 
low-employee,  and  of  the  contributory  negligence  of  the  plain- 
tiff. 

At  the  date  of  the  accident,  April  24,  1903,  plaintiff  as  an 
engineer  was  operating  a  logging  donkey-engine  for  the  de- 
fendant He  and  others  were  at  that  time  engaged  in  turning 
the  engine  at  right  angles  to  its  former  position.  The  engine 
was  anchored  by  a  cable  line  attached  to  a  clevis  on  the  plat- 
form of  the  engine,  and  was  being  turned  by  the  application 
of  its  own  power  on  a  cable  known  as  the  main  line.  The 
evidence  shows  that  in  logging  the  pulling  line  or  "main 
line"  is  attached  to  the  first  of  a  series  or  chain  of  logs,  and 
they  are  pulled  toward  or  from  the  engine  as  desired,  the 
engine  being  held  stationary  by  the  anchor  line  or  lines.  At 
the  time  of  plaintiff's  injury  the  engine  was  anchored  to  a  tree 
or  stump.  The  main  line  ran  from  the  engine  to  a  block 
attached  by  a  short  cable  or  "strap"  to  a  stump,  a  little  to 
the  right  or  left  of  the  engine,  and  returned  to  the  engine 
where  the  power  was  applied,  thus  turning  the  engine  in  the 
desired  direction.  The  anchor  line,  as  just  stated,  was  at- 
tached to  a  clevis  on  the  donkey-engine.  The  breaking  of  this 
clevis  was  what  caused  the  injuries  to  plaintiff.  Divested 
of  unnecessary  detail,  the  evidence  is  as  follows: 

The  plaintiff  testified:  "I  have  worked  in  the  woods  in 
connection  with  lumbering  twelve  years.  I  have  operated  sta- 
tionary engines  twelve  or  thirteen  years  off  and  on.  I  have 
run  engines  similar  to  the  one  on  which  I  was  injured.  All 
the  engines  on  which  I  have  been  employed  were  worked  with 
a  wire  cable.  They  all  had  clevises  around  the  spider  and 
a  cable  to  steady  the  machine,  as  this  one  had.  I  had  been 
operating  this  engine  about  fourteen  or  sixteen  days.  My 
duties  as  engineer  were  to  stop  and  go  ahead,  and  to  take  oart 
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of  my  engine.  In  stopping  and  going  ahead  I  waa  governed 
by  the  signal  of  the  head  man,  Emil  Nuber,  who  was  the 
'donkey  boss.*  At  the  time  of  the  accident  the  donkey-en- 
gine was  being  turned  around  from  the  position  in  which  it 
was  standing  to  another  position  at  right  angles.  I  did  not 
know  the  thickness  either  of  the  clevis  or  the  anchor  line. 
I  do  not  know  who  attached  the  main  line  and  the  anchor  line. 
I  had  nothing  to  do  with  it.  It  was  the  duty  of  the  donkey 
boss  to  make  those  attachments.  He  gave  orders  for  them  to 
be  fixed.  It  was  no  part  of  my  duty.  The  engine  was  about 
12  horse-power  without  the  gearing.  By  use  of  the  gearing 
I  should  judge  it  was  from  75  to  80  horse-power.  At  the 
time  of  the  accident  I  had  up  about  120  pounds  of  steam. 
Between  125  and  130  pounds  was  the  limit.  At  that  time  the 
engine  was  pulling  at  its  full  capacity.  I  had  full  steam 
on."  Here  one  of  the  jurors  asked  the  question:  "Would 
not  60  pounds  of  steam  have  been  enough  to  turn  it  (the 
engine)  around  if  the  anchor  had  been  cut  loose?"  to  which 
the  witness  answered,  "Yes,  sir;  60  pounds  would  have  turned 
it  around."  The  plaintiff  continued:  "A  little  farther  ov, 
I  saw  things  were  tightening  up.  I  looked  away  from  me. 
I  thought  the  grab  or  strap  on  the  tree  to  which  the  main 
line  was  fast  would  give  out,  would  break.  I  saw  them  break 
more  than  once.  I  was  looking  towards  Nuber  so  as  to  get 
any  signal.  I  was  apprehensive  that  something  would  break 
when  I  applied  the  120  pounds  of  steam.  I  paid  no  attention 
to  the  anchor  line;  I  was  looking  in  the  opposite  direction." 
On  cross-examination  he  further  testified :  "Q.  Suppose  there 
had  been  no  cable  from  the  clevis  to  the  tree,  would  things 
have  tightened  upt    A.     That  is  what  kept  it  back." 

Frank  Omnes,  one  of  the  witnesses  for  plaintiff,  testified 
that  he  was  a  blacksmith;  that  the  break  in  the  clevis  was 
clean  and  at  a  point  just  a  little  to  one  side  of  the  center 
thereof;  that  the  clevis  was  of  iron,  seven-eighths  of  an  inch 
thick;  that  the  cable  used  on  the  spool  (the  main  line)  was 
three-fourths  inch  cable,  and  the  anchor  line  was  three-eighths 
inch  cable ;  that  he  believed  the  clevis  was  one  that  came  with 
the  donkey. 

Thomas  Dean,  another  witness  for  plaintiff,  said:  "The 
clevis  broke  because  of  a  foul  hold  on  the  donkey,  a  eramp. 
They  got  a  quartering  hold  on  it" 
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Other  evidence  was  introduced  in  corroboration  of  some 
of  the  testimony  just  stated. 

It  would  seem  that  the  plaintiff,  in  applying  one  hundred 
and  twenty  or  one  hundred  and  twenty-five  pounds  of  steam, 
when  sixty  pounds  would  have  been  sufficient  to  turn  the 
engine,  and  when,  too,  he  was  aware,  as  he  said,  that  'things 
were  tightening  up'*  and  that  ''something  would  break,"  was 
himself  guilty  of  negligence.  If,  however,  the  injury  waa 
not  the  fault  of  the  plaintiff,  but  was  caused  by  the  negligence 
of  the  person  who  fastened  the  anchor  line  in  the  clevis  with 
a  "foul  hold,"  or  of  Nuber,  the  foreman,  or  of  some  other 
person  who  was  engaged  in  the  same  general  employment 
with  the  plaintiff,  then  the  accident  was  the  result  of  the 
negligence  of  a  fellow-servant,  and  for  such  negligence  the  em- 
ployer is  not  responsible.  (See  Civ.  Code,  sec.  1970 ;  Congrave 
V.  Southern  Pacific  B.  B.  Co.,  88  Cal.  360,  [26  Pac.  175] ; 
Livingston  v.  Kodiak  P.  Co.,  103  Cal.  258,  [37  Pac.  149].) 
But  this  comment  is  merely  in  passing,  for  respondent  con- 
tends that  "even  though  it  be  conceded  that  the  fellow-ser- 
vants of  the  plaintiff  were  guilty  of  negligence,  or  the  most 
culpable  carelessness  in  moving  the  donkey  or  in  getting  a 
*foul  hold,'  yet  if  the  clevis  had  been  of  suitable  size  and 
strength  the  accident  would  not  have  occurred,  and  the  de- 
fendant cannot  escape  its  liability  on  account  of  any  negli- 
gence of  fellow-servants  of  plaintiff." 

An  employer  is  not  required  to  furnish  appliances  which 
are  absolutely  safe.  He  is,  however,  under  obligation  to  fur- 
nish his  employee  with  reasonably  safe  appliances  to  perform 
the  work  for  which  they  are  designed,  and  to  keep  them  in 
repair.  {Biggins  v.  Williams,  114  Cal.  185,  [45  Pac.  1041].) 
There  was  no  evidence  introduced  which  shows  or  tends  to 
show  that  the  clevis  provided  was  not  of  suitable  size  and 
strength.  The  mere  happening  of  the  accident  raised  no  pre- 
sumption that  the  defendant  was  at  fault  in  providing  the 
clevis.  {Brymer  v.  Southern  Pacific  Co.,  90  Cal.  496,  [27 
Pac.  371] ;  Madden  v.  Occidental  etc.  S.  S.  Co.,  86  Cal.  445, 
[25  Pac.  5] ;  Sappenfield  v.  Main  St.  etc.  B.  B.,  91  Cal.  48,  [27 
Pac.  590].) 

The  judgment  and  order  are  reversed. 

Hall,  J.,  and  Cooper,  P.  J.,  concurred. 
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[GIy.  No.  414.    Seeond  Appellate  District. — January  10,  1908.] 

J.  V.  ROBERTS,  Respondent,  v.   HENRY  B.   TRUE   and 
MARY  TRUE,  His  Wife,  Appellants. 

DxED  or  Trust  to  Secube  Note — ^Leoal  Title — ^IfABGiNAL  Note  of 
Satisfaction — Becvnyeyancb  Required. — ^A  deed  of  trust  to 
secure  a  promlBsory  note  passes  the  legal  title  to  the  trustee. 
Upon  payment  of  the  indebtedness,  a  marginal  note  of  satisfaction 
upon  the  margin  of  the  deed  of  trust  has  no  legal  significance. 
A  formal  reconveyance  of  the  legal  title  is  required  in  order  to 
divest  it. 

Id^— Bight  or  Trustee  to  Sell  fob  Ukpaid  Indebtedness — Statute 
OF  Limitations  Inapplicable. — If  the  indebtedness  is  unpaid,  the 
trustee  has  the  right  to  sell  the  property  to  pay  the  debt,  leaving 
no  right  of  redemption  in  the  trustor,  unless  the  debt  is  paid  be- 
fore sale.  The  statute  of  limitations  is  inapplicable  to  bar  the 
right  of  sale  to  pay  the  debt. 

Ii>. — Effect  of  Homestead.— A  homestead  taken  for  the  benefit  of 
the  trustor  and  his  wife  is  subject  to  the  deed  of  trust  and  those 
holding  thereunder. 

Id. — Title  Vested  in  Patee. — The  fact  that  the  title  to  the  property 
is  vested  in  the  payee  as  well  as  the  power  to  sell  does  not  affect 
his  right  to  sell  the  property  under  the  terms  of  the  deed  of  trust. 

lOb — AcTTiON  TO  Enforce  Oral  Agreement. — So  long  as  the  legal 
title  remains  in  the  trustee,  he  cannot  enforce  an  oral  agreement, 
after  surrender  of  the  note,  and  marginal  entry  of  satisfaction 
on  the  deed  of  trust,  by  which  the  trustor  was  to  reconvey  the  title 
to  him,  and  he  was  to  grant  a  three  years'  lease  to  the  debtor, 
which  he  executed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County,  and  from  an  order  denying  a  new  trial.  M.  L. 
Short,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Laird  &  Packard,  and  H.  L.  Packard,  for  Appellants. 

Fay  &  Claflin,  and  C.  L.  Claflin,  for  Respondent. 

SHAW,  J. — This  is  an  action  for  the  specific  performance 
of  a  parol  agreement  to  convey  real  estate.  Judgment  was 
rendered  for  plaintiff,  from  which,  and  an  order  denying 
their  motion  for  a  new  trial,  defendants  appeaL 
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Defendants  are  husband  and  wife.  For  the  purpose  of 
securing  the  pajinent  of  a  certain  promissory  note  Henry  B. 
True  executed  and  delivered  to  plaintiff  Roberts  what  pur- 
ports on  its  face  to  be  a  deed  of  trust  in  the  usual  form 
(except  that  Roberts,  the  payee  of  the  note,  is  made  trustee 
therein  with  power  of  sale  in  case  of  default  in  the  payment 
of  the  said  note,  but  which  instrument  defendant  Henry  B. 
True  alleges  to  have  been  intended  and  understood  to  be  a 
mortgage),  whereby  he  conveyed  to  Roberts  the  legal  title 
to  the  real  estate  in  question.  The  note  was  not  paid  and 
Roberts  and  Henry  B.  True  made  an  oral  agreement  where- 
by plaintiff  agreed  to  surrender  the  note  and  discharge  such 
deed  of  trust,  in  consideration  of  which  defendant  Henry 
B.  True  was  to  convey  the  property  to  plaintiff  and  plain- 
tiff  was  to  lease  the  same  to  him  for  a  term  of  three  years. 
Pursuant  to  this  agreement  plaintiff  delivered  the  note  to 
defendant  Mary  True,  and  on  January  18,  1898,  made  the 
following  indorsement  upon  the  margin  of  the  record  of  the 
deed  of  trust:  "Full  payment  and  satisfaction  of  the  with- 
in trust  deed  hereby  acknowledged,  J.  V.  Roberts.  Signed 
and  acknowledged  before  me  this  18th  day  of  Jan.,  1898. 
F.  S.  Benson,  County  Recorder,  by  J.  W.  Crosland,  Deputy 
Recorder.''  And  on  or  about  January  20,  1898,  plaintiff 
executed  to  True  a  lease  of  the  said  premises  for  a  term  of 
three  years.  On  May  18,  1898,  defendant  Henry  B.  True 
filed  a  declaration  of  homestead  upon  the  property,  and 
thereafter  refused  to  execute  a  deed  to  the  land  in  accord- 
ance with  his  agreement  with  plaintiff;  hence  this  suit. 

The  principal  contention  of  appellants  is  that,  as  Mary 
True  was  not  a  party  to  the  agreement,  its  terms  cannot  be 
enforced  as  against  her  rights  which  accrued  by  virtue  of  the 
filing  of  the  declaration  of  homestead  by  her  husband.  It  is 
unnecessary  to  enter  upon  a  discussion  of  this  point,  as  it  is 
clear  that  plaintiff  was  not  entitled  to  judgment  for  another 
reason. 

The  instrument  is  a  deed  of  trust  in  the  usual  form 
whereby  the  legal  title  to  the  property  waa  vested  in  Roberts 
{Kraft  Co.  v.  Bryan,  140  Cal.  73-80,  [73  Pac.  745] ) ;  and 
unless  the  indorsement  upon  the  margin  of  the  record  of  the 
deed  of  trust  constitutes  a  reconveyance,  it  follows  that  the 
<egal  title  remains  in  Roberts.  By  express  statutory  provi- 
lion  the  lien  of  a  recorded  mortgage  may  be  satisfied  by  an 
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indorsement  upon  the  margin  of  the  record,  as  made  here 
(Civ.  Code,  sec.  2938),  but  such  an  indorsement  is  lacking 
in  all  the  essential  elements  requisite  to  a  transfer  of  title. 
This  indorsement  does  not  purport  to  be  a  conveyance  of  the 
land;  none  of  the  formalities  requisite  to  a  legal  transfer  of 
title  were  observed  in  making  it.  Such  reconveyance  of  the 
property  provided  to  be  made  in  the  deed  of  trust  upon  pay- 
ment of  the  indebtedness  as  security  for  which  it  was  given 
can  only  be  made  by  an  instrument  in  writing  couched  in 
suitable  and  apt  words  of  transfer,  duly  executed  and  de- 
livered. None  of  these  formalities  were  observed.  There 
was  no  reconveyance,  and  the  legal  title  to  the  property  is 
still  vested  in  Roberts,  whose  duty  it  is,  under  the  terms  of 
the  deed,  to  reconvey  the  property  if  the  indebtedness  has 
been  paid  (Civ.  Code,  sec.  871),  and  whose  right  it  is  there- 
under to  execute  the  trust  by  selling  the  property  if  the 
indebtedness  be  unpaid.  {Koch  v.  Briggs,  14  Cal.  256,  [73 
Am.  Dec.  651];  Bateman  v.  Burr,  57  Cal.  480.)  The  in- 
dorsement upon  the  margin  of  the  record  was  a  futile  act, 
unavailing  for  the  purpose  of  discharging  the  deed  of  trust. 

The  rights  of  Mary  True,  accruing  to  her  by  virtue  of  the 
declaration  of  homestead,  are  subject  to  the  deed  of  trust 
and  those  holding  thereunder.  (Civ.  Code,  sec.  865;  King 
V.  Ooiz,  70  Cal.  236,  [11  Pac.  656] ;  Sacramerito  Bank  v.  Al- 
corn, 121  Cal.  379,  [53  Pac.  813].)  There  is  no  redemption 
from  a  sale  thereunder.  {Koch  v.  Briggs,  14  Cal.  257,  [73 
Am.  Dec.  651].)  The  expiration  of  the  statutory  time 
which  bars  an  action  to  foreclose  a  mortgage  or  recover  a 
debt  does  not  apply  to  the  execution  of  the  power  of  sale 
for  nonpayment  of  a  debt  secured  by  a  deed  of  trust. 
{Grant  v.  Burr,  54  Cal.  298.)  The  fact  that  the  title  to  the 
property,  as  well  as  the  power  to  sell,  is  vested  in  Roberts, 
who  was  payee  of  the  note  secured  by  the  deed  of  trust, 
does  not  affect  his  right  to  a  sale  of  the  property.  {MayhaU 
V.  Eppinger,  137  Cal.  7,  [69  Pac.  489].) 

Judgment  and  order  are  reversed. 

Allen,  P.  J.,  and  Taggart  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  March  10,  1908. 
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[Ciy.  No.  417.    Second  Appellate  DiBtriet.— Jannaiy  10,  1008.] 

MILLIE  J.  CARLSON,  Administratrix,  etc.,  Appellant, 
V,  CUCAMONGA  WATER  COMPANY,  Respondent 

Action  ros  Death  of  Servant — Master's  Negligence — ^UNSAn 
Hoisting  Appliance — Question  of  Fact — Error  in  Nonsuit. — 
In  an  aetion  for  the  death  of  a  servant  caused  by  an  unsafe  hoist- 
ing apparatus,  negligently  constructed  by  the  master,  where  the 
plaintiff's  evidence  tended  to  show  that  the  hoisting  apparatus  was 
unusual  and  unsafe  in  its  construction,  the  question  of  negligence 
was  one  of  fact,  which  should  have  been  submitted  to  the  jury,  and 
it  was  error  to  grant  a  judgment  of  nonsuit,  where  there  was  noth- 
ing to  indicate  any  contributory  negligence  on  the  part  of  the 
deceased  servant. 

Id. — ^DuTY  OF  Master  as  to  Appuances— Negligent  Omission^ — It 
is  the  duty  of  a  master  to  provide  reasonably  safe  appliances  for 
the  prosecution  of  the  servant's  work,  and  an  omission  in  that  re- 
gard is  negligence. 

Id« — Negligence,  When  ▲  Question  of  Fact. — Negligence  is  a  ques- 
tion of  fact,  even  when  there  is  no  conflict  in  the  evidence,  if 
different  conclusions  upon  the  subject  can  be  rationally  drawn  from 
the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    Benjamin  P.  Bledsoe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Oregg  &  Surr,  for  Appellant 

F.  A.  Leonard,  and  Byron  Waters,  for  Respondent 

ALLEN,  P.  J. — Action  for  damages.  Trial  by  jary. 
Judgment  of  nonsuit  entered,  from  which  plaintiflE  appeals. 

Plaintiff's  husband  was  employed  by  defendant  to  assist  in 
digging  a  well.  A  whim  was  being  used  in  hoisting  material 
from  the  excavation.  The  derrick  was  about  twenty  feet  in 
height,  upon  the  top  of  which  were  placed  two  timbers  nailed 
to  the  top  of  the  derrick  with  ten-penny  nails.  Upon  these 
timbers  were  fastened  the  bearings  into  which  the  ends  of 
the  shaft  operated.    The  sheave-wheel  and  shaft  were  at- 
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tached  together  by  means  of  a  set-screw,  and  it  was  intended 
that  the  wheel  and  shaft  should  revolve  together,  the  wheel 
revolving  between  the  two  timbers,  which  timbers  should  act 
as  a  guard  in  keeping  the  wheel  in  place  and  thereby  keei>- 
ing  the  ends  of  the  shaft  within  the  bearings.  A  cable  ran 
from  the  whim  over  this  sheave-wheel  and  down  to  the 
bucket  used  in  hoisting.  This  bucket  weighed  about  fifty- 
eight  pounds,  and  when  filled,  about  five  hundred  pounds. 
The  duties  of  plaintiff's  husband  were  to  hook  and  unhook 
the  bucket  from  the  end  of  this  cable,  which  duties  required 
him  to  remain  under  the  sheave-wheel  at  the  mouth  of  the 
welL  The  set-screw  proved  ineffective  and  the  wheel  be- 
came loosened  from  the  shaft.  The  movement  of  the  wheel 
upon  the  shaft  caused  it  to  work  out  of  its  bearings  until  one 
end  escaped  therefrom  and  the  weight  of  the  bucket  upon 
the  cable  pulled  the  wheel  off  the  shaft,  tearing  loose  the 
nails  which  held  the  supporting  timbers  in  place,  and  the 
wheel  fell,  injuring  plaintiff's  husband,  from  which  injury- 
he  soon  thereafter  died. 

Evidence  was  presented  by  plaintiff  to  the  jury  tending 
to  show  that  the  construction  of  this  hoisting  apparatus  was 
different  from  that  usually  employed  in  the  vicinity  in  like 
work.  A  number  of  witnesses  were  examined,  all  of  whom 
testified  that  they  had  never  seen  a  hoisting  apparatus  where 
the  sheave-wheel  was  attached  to  the  shaft,  but,  on  the  con- 
trary, the  shaft,  by  means  of  a  set-screw  through  the  box- 
ing embedded  in  the  shaft  half  of  its  diameter,  and  the  box- 
ing being  closed  at  the  ends,  was  held  firmly  in  place  and 
could  not  shift  in  either  direction,  and  the  sheave-wheel  re- 
volved thereon.  There  was  evidence  showing  that  no  guards 
of  any  kind  were  provided  at  the  ends  of  this  shaft  to  in  any 
manner  prevent  its  escape  from  the  bearings  in  the  event 
the  set-screw  should  fail  to  hold.  It  is  further  in  evidence 
that  in  this  case  the  set-screw  was  only  sunken  into  the  shaft 
a  sixteenth  of  an  inch  and  "that  there  was  nothing  to  keep 
it  from  getting  loose";  and,  further,  that  when  the  shaft 
escaped  from  the  bearings,  the  weight  upon  the  cable  and 
wheel  was  sufiicient  to  tear  loose  the  ten-penny  nails  holding 
the  timbers  which  supported  the  bearings,  wheel  and  shaft. 

It  must  be  a  conceded  proposition  that  it  was  the  duty  of 
the  defendant  to  provide  reasonably  safe  appliances  in  the 
prosecution  of  this  work,  and  that  an  omission  in  that  re- 
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gard  would  be  negligence.  Whether  this  hoisting  apparatus 
was  faulty  in  its  construction  and  not  reasonably  safe  for 
the  purposes  intended,  and  that  defendant  was  negligent 
in  reference  thereto,  were  questions  of  fact.  Under  the  es- 
tablished rule  that  negligence  is  a  question  of  fact  even 
where  there  is  no  conflict  in  the  evidence,  if  different  con- 
clusions upon  the  subject  can  be  rationally  drawn  from  the 
evidence,  we  think  it  was  the  duty  of  the  trial  court  to  have 
submitted  these  questions  to  the  jury  for  their  determination. 
*'It  is  said  to  be  the  highest  effort  of  the  law  to  obtain  the 
judgment  of  twelve  men  of  the  average  of  the  community, 
...  as  to  whether  negligence  does  or  does  not  exist 
in  a  given  case."  {Herbert  v.  Southern  Pacific  Co,,  121  Cal. 
227,  [53  Pac.  651] ;  WaJilgren  v.  Market  St,  By.  Co,,  132  CaL 
664,  [64  Pac.  993].)  We  are  of  opinion  that  it  cannot  be 
said,  as  a  matter  of  law,  that  it  was  not  negligence  for  this 
defendant  to  have  furnished  an  appliance  constructed  in  the 
manner  heretofore  stated.  There  is  nothing  in  the  record  in- 
dicating contributory  negligence  upon  the  part  of  the  de- 
ceased, nor  of  any  of  the  fellow-employees,  either  in  relation 
to  the  adjustment  of  the  machinery  furnished  or  otherwise, 
and,  in  our  opinion,  the  court  erred  in  granting  the  motion 
for  a  nonsuit. 
Judgment  reversed  and  cause  remanded  for  a  new  triaL 

Shaw,  J.,  and  Taggart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  10,  1908. 
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[dv.  No.  821.    Seeond  Appellate  Difltrict.— Januarj  U.  1908.] 

LEE  A,  McCONNELL,  Respondent,  v.  BOARD  OP  SUPER- 
VISORS OP  THE  COUNTY  OP  LOS  ANGELES  et 
aL,  Appellants. 

Town  o»  Wilicinoton — ^Repeal  o»  Incjorpobation  Act  of  1872 — 
Power  or  Legislature  Under  New  Constitution — Prior  Organ- 
ization— Question  of  Pact. — The  validity  of  the  repeal  of  the 
aet  of  1872,  providing  for  the  incorporation  of  the  town  of  Wil- 
Ellington,  in  1887,  a^fter  the  adoption  of  the  new  constitution  of 
1879,  depends  upon  the  question  of  fact  whether  there  was  or  was 
not  an  organization  effected  bj  the  town  prior  to  the  new  con- 
stitution. If  no  organization  was  previouslj  effected,  the  repeal 
was  effective;  otherwise  not. 

GiTT  OF  Wilmington — Incorporation  Under  General  Law — Power 
of  Supervisors — ^Decision  of  Pact  Against  Prior  Organiza- 
tion.— The  board  of  supervisors  of  Los  Angeles  county,  upon  the 
hearing  of  a  petition  for  the  incorporation  of  the  city  of  Wilming- 
ton, under  the  general  act  of  1883,  signed  by  the  requisite  number 
of  residents  in  the  locality  affected,  had  jurisdiction  to  decide  the 
fact  that  no  prior  organization  of  the  town  was  effected,  and  to 
declare  the  incorporation  of  the  city,  including  all  of  the  territory 
within  its  boundaries,  without  regard  to  the  town  limits. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  C.  Rives,  E.  A.  Meserve,  Bicknell,  Gibson,  Trask, 
Dunn  &  Crutcher,  and  Edward  E.  Bacon,  for  Appellants. 

Hunsaker  &  Britt,  and  James  S.  Bennett,  for  Respondent. 

ALLEN,  J. — Appeal  from  a  judgment  of  the  superior  court 
of  Los  Angeles  county. 

The  board  of  supervisors  of  Los  Angeles  county,  under  the 
provisions  of  an  act  of  the  legislature  approved  March  13, 
1883  (Stats.  1883,  p.  93),  upon  the  hearing  of  a  petition 
signed  by  the  requisite  number  of  residents  of  the  locality  af- 
fected, and  after  determining  that  all  preliminary  notices 
had  been  given  and  election  held  as  required  by  such  act, 
7  CaL  App.— 25 


Digitized  by  VjOOQ IC 


386    McCoNNBLL  V.  Board  of  Supebvisobs.     [7  Cal.  App. 

made  its  order  directing  that  all  of  the  territory  embraced 
within  certain  boundaries  set  out  in  said  order  ''is  a  duly 
incorporated  municipal  corporation  of  the  sixth  class,  under 
the  name  and  style  of  the  'City  of  Wilmington.'  "  Peti- 
tioner, a  resident  and  taxpayer  of  Los  Angeles  county  and 
the  owner  of  real  property  within  said  city,  filed  his  petition 
in  the  superior  court  of  Los  Angeles  county,  alleging  want 
of  jurisdiction  in  the  board  of  supervisors  to  order  such  in- 
corporation, and  praying  said  court  for  a  writ  of  review,  and 
that  upon  the  hearing  thereof  said  order  be  annulled.  The 
superior  court  upon  the  hearing  vacated  and  set  aside  said 
order  of  incorporation.  Prom  this  judgment  the  defend- 
ants appeal. 

The  vital  question  involved  upon  this  appeal,  and  the  one 
upon  which  the  judgment  of  the  lower  court  was  based,  re- 
lates to  the  constitutionality  of  the  act  of  the  legislature  passed 
in  1887  [Stats.  1887,  p.  108],  repealing  a  former  act  of 
February  20,  1872  [Stats.  1872,  p.  108],  entitled:  "An  Act 
to  incorporate  the  town  of  Wilmington,"  as  well  as  a  certain 
act  amendatory  thereof.  It  is  petitioner's  contention  that 
under  the  constitution  the  legislature  could  not  repeal  an  act 
creating  a  municipality  in  existence  at  the  date  of  the  con- 
stitution, as  such  instrument  guaranteed  to  municipal  cor- 
porations organized  theretofore  the  right  of  continuing  their 
existence  and  of  saving  their  form  of  government.  Our  su- 
preme court  in  People  ex  rel,  McConneU  v.  City  of  Wilming' 
ton,  151  Cal.  649,  [91  Pac.  524],  has  determined  that  the 
guaranty  referred  to  extends  only  to  such  municipalities  as 
were  organized  before  the  adoption  of  the  constitution  and 
does  not  prevent  legislation  where  the  corporation,  although 
previously  created,  has  failed  to  organize  as  such.  The  mat- 
ter of  organization  previous  to  the  adoption  of  the  constitu- 
tion, then,  became  a  fact  to  be  heard  and  determined  by  the 
board  of  supervisors  upon  a  hearing  of  the  petition  for  in- 
corporation. It  had  jurisdiction  to  hear  and  determine  this 
question.  If,  as  a  fact,  the  town  of  Wilmington  had  not 
organized  under  the  act  of  1872,  the  act  of  1887  became  oj)- 
erative  and  the  territory  embraced  within  the  petition  was 
subject  to  the  order  of  the  board  with  reference  to  incor- 
poration. Respondent's  contention  is  that  the  action  of  the 
board  of  supervisors  upon  such  hearing  was  judicial;  upon 
that  assumption  the  intendments  in  favor  of  the  regularity 
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of  the  judgment  of  such  board,  nothing  to  the  contrary  ap- 
pearing, will  presuppose  the  taking  of  testimony  with  refer- 
ence to  such  previous  organization.  In  our  opinion,  the 
board  of  supervisors  was  not  without  jurisdiction,  and,  so  far 
as  disclosed  by  the  record,  its  order  creating  the  municipality 
was  warranted. 

The  judgment  of  the  superior  court  is  reversed. 

ShaWy  J.,  and  Taggart^  J.,  concurred. 


[dr.  No.  403.     Third  Appellate  Dl8trict.-^aniiary   11,  1908-1 

L.  A.  RICHARDS,  Appellant,  v.  FARMERS'  AND  MER- 
CHANTS' BANK,  P.  B.  FRASER,  D.  S.  ROSEN- 
BAUM,  and  D.  A.  GUERNSEY,  Respondents. 

Plkadino — General  Demurrer  to  Complaint — Material  Facts  Ad- 
mitted.— ^Upon  general  demurrer  to  a  complaint,  all  material  facts 
therein  averred  are  admitted  to  be  true,  for  the  purposes  of 
the  demurrer. 

Id. — Ck>MPLAiNT  to  Rescind  Settlement  and  Release  or  Partnebship— 
Fraud— Money  Paid — Greater  Sum  Due — Offer  to  Restore  not 
Required. — A  complaint,  in  an  action  to  rescind  the  settlement  and 
release  of  a  partnership  for  monej  paid  by  the  defendants  to  the 
plaintiff,  which  sets  forth  facts  constituting  fraud  in  the  procure- 
ment of  the  settlement  and  release,  and  avers  that  upon  a  full  ac- 
counting and  settlement  of  the  partnership  a  greater  sum  would  be 
found  due  than  that  paid,  need  not,  as  against  a  general  demurrer, 
allege  an  offer  to  restore  the  monej  paid. 

lb. — ^Restriction  upon  Rescission — ^Rule  and  Exceptions. — ^The  gen- 
eral rule  that,  in  order  to  support  rescission  of  a  contract  for 
fraud,  the  plaintiff  must  restore  or  offer  to  restore  the  considera- 
tion received,  before  suit,  is  subject  to  exceptions.  The  plaintiff 
is  not  required  to  restore  or  offer  to  restore  a  sum  which  he  is,  in 
any  event,  entitled  to  retain,  or  where  the  thing  has  no  value,  or 
where  it  appears  that  defendants  could  not  be  injuriously  affected 
by  failure  to  make  restitution,  or  where  the  complications  are 
mch,  without  the  plaintiff's  fault,  that  restitution  is  impracticable, 
mnd  the  court,  upon  final  decree,  may  fully  adjust  the  equities  be- 
twem  the  parties. 
Xdw — Limitation  and  Laches  not  Shown  on  Face  of  Complaint. — 
Where  the  complaint  alleges  that  the  facts  constituting  the  alleged 
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fraad  were  discovered  within  one  year  before  the  filing  of  the 
eomplaint,  it  does  not  show  limitation  or  laches  upon  its  face,  it 
appearing  upon  the  face  of  the  complaint  that  no  restitution  was 
required,  and  that  no  harm  eould  result  to  the  defendant  bj  the 
delaj  to  sue,  under  the  allegations  of  the  complaint 
Id. — SumcixNOT  of  Couplaimt — Ebeob  in  Sustaining  Ducubkee. — 
Heldt  that  the  complaint  in  the  action  to  rescind  states  a  cause  of 
action  and  is  not  demurrable  for  ambiguity,  and  that  a  general 
and  special  demurrer  to  the  complaint  was  improperlj  sustained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    P.  H.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wm.  Hoff  Cook,  and  S.  A.  D.  Gray,  for  Appellant 

>ncol  &  Orr,  Budd  &  Thompson,  and  Pillsbury,  Madison 
A  Sutro,  for  Respondents. 

HABT,  J. — ^A  demurrer  to  the  second  amended  complaint 
having  been  sustained,  with  leave  to  amend,  and  plaintiff  re- 
fusing to  amend  within  the  time  allowed  him  by  the  court, 
judgment  was  entered  against  him.  This  appeal  is  from  said 
judgment 

The  suit  was  eommenced  for  the  purpose  of  obtaining  a 
decree  of  the  court  rescinding  and  setting  aside  two  certain 
instruments,  releasing  defendants  of  all  certain  claims  grow- 
ing out  of  the  affairs  of  an  alleged  partnership  made  by  plain- 
tiff against  them,  and  acknowledging  satisfaction  of  said 
claims,  to  recover  which  two  suits  were  previously  instituted 
by  the  plaintiff  against  the  defendants  and  pending  at  the 
time  of  the  execution  of  said  releases — one  in  San  Joaquin 
county  and  the  other  in  Contra  Costa  county — ^and  for  an 
accounting  of  the  affairs  of  said  partnership. 

The  plaintiff  and  the  defendants  Guernsey,  Fraser  and 
Rosenbaum,  in  the  month  of  December,  1891,  purchased,  as 
partners,  it  is  alleged,  a  large  tract  of  land  in  San  Joaquin 
county  known  as  the  *' Sargent  Tract,"  comprising  about 
three  thousand  acres.  It  is  alleged  that  the  purchase  price 
of  the  land  was  at  the  rate  of  $40  per  acre,  and  that  the 
agreement  and  understanding  was  that  each  of  the  said  al- 
leged partners  was  to  pay  an  equal  proportion,  aoeording 
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to  the  extent  of  his  interest,  of  the  aggregate  sum  for  the 
purchase  of  said  land.  The  complaint  charges  that  the  de- 
fendants, named  as  partners,  had  management  of  the  trans- 
action, and  so  manipulated  it  and  the  payments  made  by  the 
plaintiff  that  he,  in  fact,  paid  at  the  rate  of  more  than  $75 
per  acre  for  his  share  in  the  land,  while  the  other  partners 
paid  at  the  rate  of  $40  per  acre  for  their  respective  shares. 

The  defendant  bank,  it  is  alleged,  was  the  depositary  of  the 
profits  of  the  business  of  said  partnership,  and  that  a  con- 
spiracy was  entered  into  between  said  bank  and  said  other 
defendants  to  so  manipulate  the  funds  belonging  to  said  part- 
nership, so  deposited  with  said  bank,  as  to  defraud  plaintiff 
of  his  proper  share  of  the  same.  It  is  charged  that  the  cer- 
tain instruments  of  release  and  satisfaction  referred  to  were 
procured  from  plaintiff  by  the  defendants  by  means  of  fraud 
and  deceit  on  the  part  of  said  defendants,  for  the  purpose 
of  defrauding  plaintiff,  and  that  plaintiff,  having  learned  of 
the  misrepresentations  and  fraud  thus  practiced  upon  him 
after  executing  said  instruments,  and  within  one  year  from 
the  date  of  the  execution  of  the  same,  instituted  this  suit  for 
their  rescission  and  for  an  accounting. 

The  complaint  alleges  that  the  defendants  are  indebted  to 
plaintiff  in  an  amount  exceeding  the  sum  of  $15,000,  received 
by  him  at  the  time  of  the  execution  of  the  releases  mentioned. 
The  plaintiff  does  not  offer  to  restore,  nor  does  he  in  fact  re- 
store, the  sum  so  received  by  him. 

The  contention  of  the  respondents  is,  and  the  court  below 
so  held,  that  the  complaint  does  not  state  a  cause  of  action 
for  rescission  because  the  plaintiff  has  not  restored,  nor  of- 
fered to  restore,  to  the  defendants,  said  sum  of  $15,000  paid 
to  him  in  consideration  of  the  execution  of  the  instruments 
which  it  is  sought  to  have  rescinded.  Upon  the  solution  of 
this  proposition  rests  the  determination  of  the  question  of 
whether  the  objection  to  the  complaint  presented  by  the 
general  demurrer  is  tenable. 

The  court  below  also  held  the  complaint  to  be  obnoxious  tb 
the  criticism  involved  in  the  special  demurrer,  that  it  is  am- 
biguous and  uncertain. 

The  defendants  further  claim  and  so  charge  in  their  special 
demurrer  that  plaintiff's  right  of  action  is  barred  by  the  stat- 
ute of  limitations  and  by  laches. 
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The  instruments  executed  by  plaintiff  acknowledging  satis- 
faction of  any  claims  held  or  claimed  to  have  been  held  by 
him  against  the  defendants  read  as  follows : 

"I,  L.  A.  Richards  plaintiff  in  that  certain  action  now  pend- 
ing in  the  Superior  Court  of  the  County  of  San  Joaquin, 
State  of  California,  wherein  D.  A.  Guernsey,  P.  B.  Fraser 
and  D.  S.  Rosenbaum  are  defendants,  and  plaintiff  also  in 
that  certain  action  now  pending  in  the  Superior  Court  of 
Contra  Costa  County,  State  of  California,  wherein  Farmers 
and  Merchants  Bank  of  Stockton,  P.  B.  Fraser  and  D.  S. 
Rosenbaum  are  defendants,  do  hereby  declare  that  I  have  ex- 
amined all  accounts  and  transactions  at  any  time  heretofore 
had,  kept  and  taken  by  said  defendants  and  by  each  of  them 
respecting,  relating  to  or  in  anywise  concerning  any  matter 
or  business  in  which  I  was  or  now  am  in  any  manner  or  at 
all  interested,  and  upon  and  after  such  examination  I  am 
satisfied  with  the  accounts  kept  by  said  defendants  and  by 
any  of  them.  I  have  examined,  in  company  with  my  at- 
torneys, C.  H.  Fairall  and  Grove  L.  Johnson,  all  of  the  books 
and  papers  of  Farmers  and  Merchants  Bank  of  Stockton, 
California,  relating  to,  appertaining  and  concerning  any  and 
all  of  my  transactions  with  said  Bank  as  a  depositor  and 
from  such  examination  I  find  that  all  moneys  by  me  deposited 
or  placed  with  said  Bank  were  duly  and  properly  and  upon 
checks  credited  to  my  account  and  that  the  same  were  duly, 
properly  and  upon  checks  drawn  by  me  paid  out  by  said 
Bank  and  that  I  have  not  now  and  had  not  had  since  March 
21, 1894,  any  money  in  said  Bank  belonging  to  me.  I  further 
declare  that  I  have  examined  the  books,  papers  and  accounts 
of  P.  B.  Fraser  and  D.  S.  Rosenbaum,  in  company  with  my 
said  attorneys,  and  therefrom  I  learn  that  the  sum  of  $40,- 
000.00,  mentioned  in  my  complaint  in  the  said  action  now 
pending  in  the  Superior  Court  of  Contra  Costa  County  was 
by  them  properly  expended  and  disbursed  in  accordance  with 
my  directions  given  to  them  and  that  upon  the  29th  day  of 
September,  1890,  the  balance  of  said  sum  remaining  after  the 
payment  of  the  amounts  due  from  me  to  the  San  Joaquin 
Valley  Bank,  and  upon  notes  owing  then  by  me  to  said  P.  B, 
Fraser  and  D.  S.  Rosenbaum  and  for  the  costs  of  abstracts 
made  for  me,  was  by  me  received  from  said  Fraser  and  Rosen- 
baum and  then  deposited  by  me  in  said  Farmers  and  Mer« 
chants  Bank,  and  liiat  there  has  not  been  since  the  29th  day 
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of  September,  1890,  and  is  not  now,  any  sum  of  money  what- 
ever due  or  owing  or  unpaid  to  me  by  said  Fraser  or  Rosen- 
baum  for  or  on  account  of  the  transactions  mentioned  and  set 
out  in  my  said  complaint  in  said  action  now  pending  in  said 
Contra  Costa  County  and  in  consideration  of  the  foregoing 
I  hereby  acknowledge  satisfaction  in  full  of  any  and  all  claims 
and  demands  that  I  now  have  or  might  have  or  could  make 
against  said  Farmers  and  Merchants  Bank,  P.  B.  Fraser,  D. 
S.  Rosenbaum  and  D.  A.  Guernsey  or  against  any  or  either 
of  them. 
"Witness  my  hand  this  16th  day  of  December,  1902. 

''L.  A.  RICHARDS. 
**  Witness :  C.  H.  FAraALL. 
*'F.  D.  NicoL. 
"Grove  L.  Johnson. 
"Ed.  R.  Thompson." 

"For  and  in  consideration  of  the  sum  of  Fifteen  Thousand 
Dollars,  to  me  in  hand  paid  by  D.  S.  Rosenbaum,  P.  B.  Fraser 
and  D.  A.  Guernsey,  the  receipt  of  which  is  hereby  acknowl- 
edged, I,  L.  A.  Richards,  hereby  release  and  acquit  said  P. 
B.  Fraser,  D.  S.  Rosenbaum  and  D.  A.  Guernsey,  and  the 
Farmers  and  Merchants  Bank  of  Stockton,  California,  of  and 
from  any  and  all  claims  and  demands  of  every  kind,  name 
and  nature,  which  I  now  have  or  might  or  could  make  against 
the  said  named  parties,  or  any  or  either  of  them;  and  I  here- 
by acknowledge  satisfaction  in  full  of  all  actions  and  causes 
of  action,  either  in  law  or  in  equity,  which  I  now  have  or 
now  maintain,  or  which  I  might  now  have  or  might  now  main- 
tain, as  against  the  said  named  parties  and  as  against  each 
and  every  one  of  them.  In  witness  whereof  I  have  hereunto 
set  my  hand  and  seal  this  15th  day  of  December,  1902. 

"  (Seal)  L.  A.  RICHARDS. 

"Witness:  F.  D.  Nicol." 

The  complaint  charges  that  the  foregoing  instruments  were 
signed  and  delivered  by  the  plaintiff  to  the  defendants, 
"through  the  false  representations  of  the  defendants,  made 
by  them  with  the  purpose  of  cheating  and  defrauding  plain- 
tiff,  and  at  their  urgent  solicitation  and  request.'*  The  com- 
plaint further  avers  that  after  executing  said  instruments 
plaintiff  received  information  that  at  the  time  he  so  signed 
and  delivered  the  same  to  the  defendants  the  latter  had  not 
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Bhowii  to  him  or  to  his  attorneys  ''all  of  their  books  of  ac- 
count, books,  papers  or  accounts  as  herein  recited";  and 
"that  the  books,  books  of  account,  accounts  and  papers  then 
exhibited  to  him  and  his  said  attorneys,  as  therein  recited, 
were  not  true  and  correct,  but  were  false  and  fictitious,  as 
the  defendants  then  and  there  well  knew,  but  of  which  fact 
plaintiff  was  then  ignorant,  and  that  plaintiff  thereupon  en- 
gaged an  expert  accountant  to  examine  the  papers,  books  of 
account,  books  and  papers  of  the  defendants";  that  upon  in- 
formation received  from  said  expert  accountant,  and  from 
information  obtained  through  certain  depositions  of  the  de- 
fendants, Fraser,  Bosenbaum  and  Guernsey,  taken  in  a  cer- 
tain action  pending  in  the  superior  court  of  San  Joaquin 
county,  wherein  this  plaintiff  was  plaintiff  and  the  defend- 
ants herein  were  defendants,  the  plaintiff  charges  that  ''the 
defendant  corporation  and  the  other  defendants  did  not  keep 
true  and  correct  books  of  account  of  the  transactions  and  busi- 
ness between  the  plaintiff  and  the  defendants  in  relation  to 
the  matters  hereinbefore  alleged";  that  "the  defendants  did 
not  exhibit  to  the  plaintiff  all  of  their  accounts,  books  or 
papers,  or  true  and  correct  books  of  account,  or  accounts  or 
papers,  as  recited  in  the  aforesaid  instruments."  The  true 
and  correct  books  of  account,  etc.,  it  is  alleged,  if  they  had 
been  exhibited  to  plaintiff  and  his  attorneys  at  the  time  tho 
said  instruments  were  executed,  would  have  shown  the  recitals 
therein  to  be  untrue.  It  is  further  alleged:  "That  in  obtain- 
ing said  instruments  from  plaintiff  the  defendant  corpora- 
tion parted  with  no  valuable  consideration,  or  other  considera- 
tion, and  that  at  the  time  of  the  execution  and  delivery  of 
said  instruments  the  said  sum  of  $15,000  therein  recited  was 
due,  owing  and  unpaid  to  plaintiff,  and  the  defendants  were 
then  and  there  indebted  to  plaintiff  in  the  sum  of  $15,000,  in 
addition  to  the  sums  and  amounts  set  forth  in  paragraph  VI 
of  this  complaint." 

After  alleging  that  the  plaintiff  was  induced  to  sign  said  In- 
struments through  misrepresentations  and  "a  designed  sup- 
pression of  the  truth"  on  the  part  of  the  defendants,  the  com- 
plaint avers  that  the  recitals  contained  in  said  instruments 
do  not  state  the  truth ;  that  there  are  certain  large  amounts, 
representing  the  profits  of  the  alleged  partnership,  which 
were  never  accounted  for  by  the  defendants,  and  that  plain- 
tiff, through  the  alleged  fraud  perpetrated  by  the  defenianti^ 
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was  deprived  of  his  just  proportion  thereof,  and  he,  therefore, 
asks  for  an  accounting. 

For  the  purposes  of  the  case,  the  demurrer  admits  the  al- 
legations of  the  complaint  to  be  true,  and  for  the  purposes 
of  this  decision,  therefore,  the  facts  as  alleged  and  so  admitted 
to  be  true  must  constitute  the  sole  guide  by  which  we  must 
be  governed  in  the  determination  of  the  propositions  of  law 
presented  and  necessary  to  be  decided. 

The  general  rule  as  to  rescission  is,  that  where  a  party  de- 
sires to  rescind,  upon  the  ground  of  fraud,  an  executed  con- 
tract  by  which  he  has  received  from  the  other  party  thereto 
something  of  value,  he  must,  before  he  is  entitled  to  such 
relief,  either  restore,  or  offer  to  restore,  to  said  other  party 
whatever  of  value  he  has  so  received.  In  other  words,  the 
party  seeking  rescission  must,  as  to  the  subject  matter  or 
consideration  of  the  contract  sought  to  be  rescinded,  place 
the  other  party  to  such  contract  in  statu  quo,  or  offer  to  do 
so,  before  he  would  be  entitled  to  a  rescission  of  the  contract. 
This  has  always  been  the  general  rule  as  to  rescission  prac- 
ticed in  courts  of  equity  and  is  the  express  rule  in  Califor- 
nia. (Civ.  Code,  sec.  1691;  see,  also,  Matteson  v.  Wagoner, 
147  Cal.  744,  [82  Pac.  436] ;  Richards  v.  Fraser,  122  Cal. 
457,  [55  Pac.  246] ;  EeMey  v.  Owens,  120  Cal.  502,  [47  Pac. 
369,  52  Pac.  797] ;  Rohrbacher  v.  Kleebauer,  119  Cal.  260, 
[51  Pac.  34] ;  Jurgens  v.  New  York  Life  Ins.  Co,^  114  Cal. 
161  et  seq.,  [45  Pac.  1054,  46  Pac.  386] ;  Maddock  v.  Russell, 
109  CaL  417,  [42  Pac.  139] ;  Bank  v.  Wickersham,  99  Cal 
655,  [34  Pac.  444];  Martin  v.  Bums  Wine  Co.,  99  Cal. 
355,  [33  Pac.  1107] ;  Oamble  v.  Tripp,  99  Cal.  223,  [33  Pac. 
851] ;  California  Farm  dk  Fruit  Co.  v.  Schiappa-Pietra,  151 
Cal.  732,  [91  Pac.  593].) 

There  are  however  exceptions  to  this  general  rule.  (See 
cases  cited.)  Among  these  exceptions  is  where  '*one  who 
attempts  to  rescind  a  transaction  on  the  ground  of  fraud  is 
not  required  to  restore  that  which,  in  any  event,  he  woula 
be  entitled  to  retain."  {Richards  v.  Fraser,  122  Cal.  457, 
[55  Pac.  246].)  Or,  **for  instance,  where  the  thing  received 
by  the  plaintiff  is  of  no  value  whatever  to  either  of  the  par- 
ties; or  where  the  plaintiff  has  merely  received  the  individ- 
ual promissory  note  of  the  defendant;  or  where  the  contract 
is  absolutely  void;  or  where  it  clearly  appears  that  the  de- 
fendant eould  not  possibly  have  been  injuriously  affected  by 
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a  failure  to  restore ;  or  where,  without  any  fault  of  plaintiff, 
there  have  been  peculiar  complications  which  make  it  impos- 
sible for  plaintiff  to  offer  full  restoration,  although  the  cir- 
cumstances are  such  that  a  court  of  chancery  may  by  a  final 
decree  fully  adjust  the  equities  between  the  parties."  (Kel- 
ley  V.  Owens,  120  Cal.  502,  [47  Pac.  369,  52  Pac.  797].) 

The  question  here  is,  Was  it  the  duty  of  the  plaintiff,  un- 
der the  facts  as  pleaded  and  which,  as  seen,  must,  for  the 
purposes  of  this  decision,  be  deemed  to  be  true,  to  restore  or 
offer  in  good  faith  to  restore  the  sum  of  $15,000,  received 
by  him  from  the  defendants  at  the  time  of  the  execution  of 
the  instruments  of  release  and  satisfaction,  as  a  condition 
precedent  to  his  right  to  a  rescission  of  the  transaction  evi- 
denced by  said  instruments  t 

If,  under  the  pleaded  facts,  the  plaintiff  is,  in  any  event, 
entitled  to  retain  the  money  so  received  by  him,  then  the 
transaction  is  within  one  of  the  exceptions  referred  to  in  the 
authorities  cited,  and  restoration  or  offer  to  restore  is  conse- 
quently unnecessary,  and  it  would,  therefore,  follow  that  the 
order  sustaining  the  demurrer  upon  the  general  ground  is  er- 
roneous. 

The  learned  judge  of  the  court  below,  who  filed  an  opinion 
setting  forth  his  reasons  for  sustaining  the  general  demurrer, 
and  which  is  printed  in  respondents'  brief,  concedes  the 
soundness  of  the  position  as  thus  stated,  for  he  says:  ''If 
the  $15,000  was  paid  as  and  for  an  adjustment  of  the  ac- 
counts, or  as  the  balance  due  to  plaintiff  upon  a  settle- 
ment of  the  accounts  or  as  the  amount  agreed  by  all  parties 
to  be  due,  then  plaintiff  is  entitled  to  retain  the  same 
whether  such  amount  was  arrived  at  by  means  of  false  and 
fraudulent  accounts  which  concealed  the  true  balance,  or 
from  an  adjustment  of  true  and  correct  accounts."  But  the 
learned  judge  does  not  so  interpret  the  instruments,  but  de- 
clares that  **it  appears  that  the  $15,000  was  paid  for  the  ex- 
press purpose  of  preventing  and  estopping  the  plaintiff  from 
prosecuting  other  and  future  actions  against  the  defendants, 
or  either  or  any  of  them,  and  that  he  now  asks  to  be  allowed 
to  prosecute  the  very  claims  which  he  agreed  not  to  prose- 
cute, and  at  the  same  time  retain  the  consideration  for  the 
agreement  not  to  prosecute,"  and  from  this  construction  of 
the  nature  and  intention  of  the  instruments,  concludes  that 
plaintiff  must  first,  before  he  can  prosecute  his  original  cause 
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of  action,  ''restore  the  consideration  for  which  he  agreed  not 
to  do  so." 

We  are,  in  view  of  the  allegations  of  the  complaint,  and 
the  theory  upon  which  the  suit  necessarily  proceeds,  unable 
to  assent  to  the  interpretation  of  the  instruments  thus  given 
them  by  the  trial  court.  There  can  be  no  doubt  that  the  in- 
struments involve  an  agreement  not  to  prosecute  any  cause 
of  action  then  pending  between  the  parties  at  the  instiga- 
tion of  plaintiff,  and  also  that  the  plaintiff  would  not  press 
any  further  claims  he  might  have  against  the  defendants. 
But  these  instruments,  as  we  understand  them  from  the 
averments  of  the  complaint  and  the  fair  and  reasonable  in- 
tendments thereof,  simply  mean,  and  were  intended  to  mean, 
that  a  settlement  of  the  differences  between  the  parties  had 
been  reached  and  that  the  sum  of  $15,000,  paid  by  the  de- 
fendants to  plaintiff,  was,  under  all  the  facts  then  known  to 
plaintiff,  a  just  and  equitable  basis  of  such  settlement.  In 
other  words,  we  do  not  understand  that  the  releases  were  in- 
tended by  the  parties — ^the  plaintiff  on  the  one  side  and  the 
defendants  on  the  other — ^for  the  purpose  of  merely  evidenc- 
ing the  "buying  of  peace"  by  the  defendants,  without 
regard  to  whether  the  sum  received  by  plaintiff  was  in  fact 
due  him  or  not,  but  as  a  settlement  of  the  accounts  between 
the  parties,  and,  the  facts  being  admitted  by  the  demurrer, 
the  settlement  must  be  construed  to  mean  an  admission  upon 
the  part  of  the  defendants  Fraser,  Rosenbaum  and  Guernsey, 
that  at  the  time  of  such  settlement  there  was  at  least  that 
much  due  plaintiff  as  his  share  of  the  profits  of  the  business 
in  which,  as  partners,  the  parties  had  been  engaged.  There 
is  no  express  language  in  the  releases  authorizing  or  war- 
ranting any  other  construction  of  the  transaction  evidenced 
thereby  than  that  given  here.  We  think  that  where  a  plead- 
ed instrument  is,  because  of  the  uncertainty  of  the  language 
in  which  it  is  expressed,  susceptible  of  more  than  one  con- 
struction as  to  its  nature  or  as  to  the  purpose  intended  by 
the  parties  to  be  attained  by  it,  the  construction  of  the  party 
pleading  it  should  be  accepted,  if  such  construction  be 
reasonable,  where,  as  here,  the  essential  facts  stated  in  the 
eomplaint  are,  at  least  pro  re  nata,  admitted  to  be  true. 

The  complaint  alleges  that  the  instruments  releasing  the 
defendants  of  all  claims  or  debts  and  causes  of  action  inur- 
ing to  the  plaintiff  by  reason  of  the  partnership  affairs  of  the 
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parties  were  obtained  through  the  fraudulent  representations 
and  the  designed  suppression  of  the  truth  by  the  defendants ; 
that  true  and  correct  accounts  of  the  transactions  of  the  al- 
leged partnership  were  not  exhibited  to  the  plaintiff  when 
the  instruments  were  executed ;  that  he  was  thus  fraudulently 
misled  and  deceived  by  the  defendants  for  the  purpose  of 
cheating  him,  and  that  facts  learned  subsequently  to  the 
execution  of  the  instruments  convinced  him  that  the  settle- 
ment was  not  a  just  and  honest  one,  and  that  there  is  still 
due  him  a  large  sum  of  money  in  excess  of  that  received  by 
him  at  the  time  of  the  execution  of  the  releases.  The  theory 
reasonably  arising  upon  the  facts  thus  pleaded  and  con- 
tended for  by  plaintiff  is  that  the  sum  accepted  by  him  as  a 
true  adjustment  of  the  partnership  profits  does  not  repre- 
sent the  amount  justly  due  him,  and  that  he  is,  therefore, 
and  by  reason  of  the  alleged  imposition  practiced  upon  him. 
entitled  to  an  accounting  in  order  that  a  true  and  just  settle- 
ment may  be  obtained.  This  is,  we  say,  the  theory  which 
necessarily  arises  upon  the  facts  pleaded  in  the  complaint, 
and  as  such  must  be  accepted  as  the  correct  theory  under  the 
attack  of  the  demurrer. 

It  will  not  be  doubted  that  if  the  facts  alleged  in  the  com- 
plaint are  absolutely  true,  the  defendants  Fraser,  Rosenbaum 
and  Guernsey  still  retain  certain  profits  of  the  partnership 
business  belonging  to  the  plaintiff.  The  complaint,  as  we 
have  seen,  declares  that  there  is,  in  addition  to  the  $15,000 
received  by  plaintiff  on  account  of  the  partnership  profits, 
a  large  sum  on  the  same  account  still  due.  Why,  then, 
should  the  law  require  so  idle  an  act  as  to  compel  plaintiff 
to  restore  that  which  the  demurrer  necessarily  admits  would 
be  his  in  any  event!  "We  are  not  concerned  with  the  prop- 
osition of  what  the  evidence  might  show  upon  a  trial  of  tho 
facts.  We  are,  in  the  determination  of  the  question  here, 
restricted  alone  to  a  consideration  of  the  uncontroverted 
facts  pleaded  in  the  complaint,  and  taking  those  facts  and 
the  theory  reasonably  and  naturally  arising  upon  them,  as 
our  guide,  as  we  are  compelled  to  do,  we  are  in  no  doubt, 
from  the  light  thus  reflected,  but  that  the  transaction  repre- 
sented by  the  said  instruments  of  release  and  satisfaction  is 
within  the  exceptions  to  the  general  rule  as  to  rescission  to 
which  we  have  referred,  and  that  the  general  demurrer, 
therefore,  should  have  been  overruled. 
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"We  think  the  objection  to  the  complaint  upon  the  ground 
of  ambiguity  and  uncertainty  is  not  auflSciently  well  founded 
to  justify  the  order  sustaining  the  special  demurrer.  The 
allegations  could  and  no  doubt  should  have  been  more  cer- 
tain, but  we  see  no  diificulty  in  determining  from  them  the 
meaning  of  the  pleader.  All  the  defendants  including  the 
defendant  corporation,  are  clearly  enough  charged  in  para- 
graph 4  of  the  complaint  with  a  conspiracy  to  defraud  the 
plainti£F,  and  in  paragraphs  5  and  6,  where  the  defendants 
Fraser,  RoscDbaum  and  Quemsey  are  sometimes  referred  to 
aa  ''the  defendants/'  the  reference  in  the  same  connection 
to  the  bank  as  the  ''defendant  corporation  "  makes  the  al- 
legations sufSciently  clear  to  enable  the  defendants  to  know 
and  understand  who  are  and  what  is  meant.  The  special  de- 
murrer should  have  been  overruled. 

The  complaint  does  not  show  that  the  action  is  barred  by 
the  provisions  of  section  338  of  the  Code  of  Civil  Procedure, 
as  it  is  alleged  that  the  false  and  fraudulent  representations 
upon  which  plaintiff  claims  to  have  executed  the  instruments 
and  thereby  consummated  a  settlement  with  the  defendants 
were  discovered  within  one  year  of  the  filing  of  the  com- 
plaint. 

Nor  do  we  think  plaintiff  is  guilty  of  delay  amounting  to 
inexcusable  laches  in  bringing  his  suit,  even  if  it  may  be 
conceded  that,  under  the  rule  that  the  allegations  of  a  plead- 
ing are  to  be  construed  most  strongly  against  the  pleader, 
the  averments  as  to  the  time  of  the  discovery  of  the  alleged 
fraud  may  be  taken  as  indicating  that  almost  a  year  had 
passed  after  the  discovery  of  the  fraud  before  plaintiff  filed 
his  complaint.  There  is  no  fixed  or  invariable  rule  as  to 
what  will  constitute  laches  under  section  1691  of  the  Civil 
Code.  Whether  laches  may  or  may  not  be  successfully 
pleaded  against  the  right  to  proceed  in  a  suit  must  depend 
upon  the  circumstances  of  each  particular  case.  In  those 
cases  where  the  thing  received  by  him  who  seeks  to  rescind 
an  executed  contract  on  the  ground  of  fraud  is  of  such  a  na- 
ture as  that  it  may  deteriorate  in  value,  and  the  circum- 
stances are  such  as  that  restoration  is  a  necessary  prere- 
quisite to  the  relief,  a  few  months'  or  even  weeks,'  delay 
after  the  discovery  of  the  fraud  may  be  deemed  inexcusable 
laches  and  lose  the  party  his  right  of  action.  But  in  the 
case  at  bar  there  was  no  necessity  for  restoring  the  thing 
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received,  and  no  harm  could  therefore  possibly  result  to  the 
defendants  by  the  delay,  even  if  it  embraced  a  period  of 
nearly  a  year.  The  plaintiff  took  timely  steps  so  far  as  the 
statute  of  limitations  was  concerned,  and  the  rule  as  to  laches 
which  formerly  was  under  the  old  practice  and  is  perhaps 
sometimes  now  invoked  by  courts  of  equity  in  analogy  to  the 
statutory  limitations  as  to  the  time  within  which  actions  may 
be  brought  in  courts  of  law — ^to  discourage  the  assertion  of 
stale  claims  (vigilantibiis  non  dormientibus  aequitas  tub- 
venii) — does  not,  of  course,  involve  the  laches  contemplated 
by  section  1691  of  the  Civil  Code.  It  may  be  that,  upon  a 
trial  of  the  issues  of  fact,  the  evidence  will  establish  circum- 
stances showing  such  laches  upon  the  part  of  plaintiff  in 
bringing  his  suit  as  to  defeat  his  right  of  action,  and  if  so, 
and  it  is  made  an  issue  by  the  answer,  a  finding  thereon,  sup- 
ported by  sufScient  proof,  would  sustain  a  judgment  against 
plaintiff.  But,  as  before  suggested,  we  are  not  now  dealing 
with  questions  of  fact. 

We  think  the  judgment  ought  to  be  reversedi  and  it  is 
90  ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  courts 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  10,  1908. 


[Civ.  No.  430.    Thira  Apponate  DiBtrfct.— January  11,  1908.] 

JOHN  CERINI,  Plaintiff,  v.  D.  M.  DB  LONG  et  al.,  Com: 
missioners,  etc.,  Defendants. 

CouNTncs— Act  Fixing  Boundabt  Lines — Election— Ministbbul 
Functions  or  Gommissionee». — ^Under  the  set  of  March  14,  1907, 
fixing  the  boundary  lines  between  the  counties  of  Kings  and  Fresno, 
the  functions  of  the  commissioners  appointed  to  give  notice  of  an 
•lection  held  thereunder,  and  to  canvass  thereof,  are  purely  min*' 
isterial  and  thej  have  no  judicial  power  under  the  act,  and  cannolt 
go  behind  the  returns  for  any  purpose. 

lD.~BErusAL  TO  Canvass  Beturns— Failubb  of  Clekk  as  to  CkbtiiI' 
OATi  or  Bboistkation — ^Nxw  Elbotion — ^YoiD  Judicial  Aonoii.*-- 
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Where  the  county  clerk  of  Fresno  county  had  certified  additional 
reg^tration  within  forty  days  of  the  election,  the  refusal  of  the 
eommissioner  to  canvass  the  returns  for  his  failure  to  certify  ad- 
ditional registration  to  the  date  of  the  election,  and  their  declant* 
tion  that  the  election  was  void  on  that  ground,  and  the  ordering  of 
m  new  election,  was  judicial  action  in  excess  of  the  power  of  the 
commissioners. 

ID« — ^Pbopeb  Gjebtifigati  ov  Clebx — General  Law  as  to  Beoistration 
Apflicablb.— Where  the  act  of  March  14,  1907,  prescribes  that, 
except  as  otherwise  provided  therein,  the  general  election  law  shall 
control,  the  registration  of  voters  must  be  controlled  by  the  general 
law,  and  the  certificate  made  by  the  clerk  as  to  additional  registra- 
tion within  forty  days  prior  to  the  election  was  proper  under  the 
law. 

Id. — ^Remedy  bt  Mandamus  to  Commissioners. — The  proper  remedy 
for  the  refusal  of  the  commissioners  to  canvass  the  returns  of  the 
election  held  under  the  act  is  by  mandamiu  to  compel  the  proper 
exercise  of  their  ministerial  functions  thereunder. 

Id. — ^Remedy  in  Equity  ior  Judicial  Wrong. — No  remedy  by  con- 
test being  provided  for  in  the  statute,  if  any  judicial  wrong  has 
been  committed  in  the  conduct  of  the  election,  the  superior  court 
may,  in  the  exercise  of  its  equity  powers,  remedy  such  judicial 
wrong. 

APPLICATION  for  mandamus  to  commissionen  under  the 
act  of  March  14,  1907. 

The  facts  are  stated  in  the  opinion  of  the  court 

M.  K  Harris,  Cartwright  ft  Cashin,  and  Southerland  ft 
Barbour,  for  Plaintiflf. 

Charles  O.  Lamberson,  for  Defendants. 

CHIPMAN,  P.  J.— Mandamus.  The  petition  alleges  the 
following  facts:  That  petitioner  is  a  qualified  elector  of  the 
territory  described  in  section  1  of  the  act  approved  March 
14,  1907  (Stats.  1907,  p.  260),  relating  to  the  establishment 
of  the  boundary  line  between  the  counties  of  Kings  and 
Fresno ;  that  defendants  are  the  duly  appointed  and  qualified 
commissioners  to  carry  out  the  provisions  of  said  act;  that  pur- 
suant to  said  act  said  commissioners  duly  ordered  and  gave 
notice  of  an  election  to  be  held  within  said  territory,  and  each 
precinct  thereof,  on  December  10,  1907;  that  said  election 
■o  held  on  said  day  ''and  thereafter  the  election  returns 
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from  the  officers  of  the  said  several  precincts  established  by 
said  board  in  said  territory,  authenticated  as  required  by 
law,  were  all  duly  made  to  said  board  at  its  office  established 
by  it  in  the  city  of  Coalinga  within  the  said  territory";  that 
on  the  seventeenth  day  of  December,  1907,  and  after  said 
returns  had  been  so  made  and  received  by  said  board,  all 
the  members  thereof  met  as  a  board  of  canvassers,  at  its  said 
office,  for  the  purpose  of  canvassing  the  returns  of  said  elec- 
tion, as  required  by  said  act.  **That  the  said  board,  wholly 
disregarding  the  duty  imposed  upon  it  by  law  in  the  premises, 
expressly  refused,  and  does  now  refuse,  to  canvass  the  said 
returns  made  by  the  officers  of  said  election,  or  to  certify  the 
results  thereof,  but,  on  the  contrary,  by  resolution  then  and 
there  adopted,  declared  the  said  election  and  all  proceedings 
taken  in  the  various  precincts  of  said  territory  in  relation 
thereto  to  be  void,  and  ordered  that  an  election  be  called  to  be 
held  in  all  ol  the  precincts  so  established  by  said  board  in  said 
territory  on  the  fourteenth  day  of  January,  1908;  and  your 
petitioner  alleges  that  said  board  does  not  intend  to,  and 
will  not,  canvass  the  election  returns  heretofore  made  to  it, 
and  will  not  certify  the  results  thereof  as  required  by  law 
or  at  all." 

The  resolution  last  above  referred  to  was  as  follows:  "It 
is  ordered  that  the  said  election  held  in  the  various  precincts 
in  said  district  described  in  said  act,  on  the  tenth  day  of 
December,  1907,  was  not  in  truth,  or  in  fact,  or  in  contempla- 
tion of  law,  such  an  election  as  provided  for  by  said  act,  and 
that  the  same  is  void,  and  that  all  the  proceedings  taken  in 
the  various  precincts  of  said  district  in  relation  to  holding 
an  election  on  the  tenth  day  of  December,  1907,  are  hereby  set 
aside."  Then  follows  a  further  order  calling  another  elec- 
tion for  January  14,  1908,  and  directing  the  secretary  of  the 
board  to  demand  of  the  county  clerk  a  certificate  showing  the 
names  of  all  qualified  electors  residing  in  said  district  "prior 
to  three  months  before  said  time  for  said  election,  who  have 
been  duly  registered  upon  the  great  register  of  said  county 
prior  to  the  time  set  for  said  election."  This  resolution  is 
preceded  by  numerous  whereases  reciting  some  of  the  pro- 
visions of  the  act,  the  steps  taken  under  it  by  the  board,  the 
failure  of  the  county  clerk  to  furnish  the  board  a  certificate 
showing  the  registration  of  certain  qualified  voters  and  some 
other  alleged  facts.    But  these  recitals  are  not  before  us  as 
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admitted  facts,  and  cannot  be  considered  at  this  time  as  bear- 
ing upon  the  sufficiency  of  the  petition. 

A  general  demurrer  to  the  petition  was  interposed  for  in- 
sufficiency of  facts  and  a  special  demurrer  on  the  ground  that 
the  petition  is  ambiguous  for  the  reason  that  it  does  not  ap- 
pear therefrom  **  whether  or  not  the  county  clerk  of  Fresno 
county  furnished  to  the  said  commissioners  a  certificate,  un- 
der seal,  showing  the  additional  names  of  the  voters  on  the 
great  register  of  the  county  of  Fresno  registered  as  residing 
in  the  said  territory  described  in  said  act  mentioned  in  said 
petition,  since  the  last  great  register  of  Fresno  county  was 
printed  and  up  to  the  tenth  day  of  December,  1907,  as  pro- 
vided by  section  three  of  said  act."  Three  of  the  defendants 
filed  an  answer  to  the  petition  and  to  this  the  plaintiff  inter- 
posed a  general  demurrer.  Both  demurrers  were  argued  and 
submitted  and  are  now  to  be  disposed  of.  Two  of  the  defend- 
ants admitted  the  truth  of  the  averments  of  the  petition  and 
expressed  a  readiness  to  proceed  with  the  canvass. 

THE  DEMURRER  TO  THE  PETITION. 

The  act  under  which  the  election  was  authorized  provides 
for  the  appointment  by  the  governor  of  five  persons  "who 
shall  be  and  constitute  a  board  of  commissioners  to  carry  out" 
its  provisions.  It  points  out  how  the  board  is  to  organize, 
and  provides  that  three  of  the  members  shall  be  necessary  to 
transact  business.  It  is  made  the  duty  of  said  board  of  com- 
missioners, after  they  have  duly  organized,  to  divide  the  ter- 
ritory into  not  less  than  five  nor  more  than  nine  election  pre- 
cincts where  the  elections  are  to  be  held;  and  provides  that: 
"Said  commissioners  and  the  clerk  elected  by  them  are  here- 
by authorized,  empowered  and  required  to  discharge  the  same 
duties  as  are  now  required  by  law  of  boards  of  supervisors 
and  county  clerks  ...  so  far  as  the  same  apply  to  holding 
elections,  canvassing  the  returns  and  certifying  the  results 
thereof;  they  shall  keep  a  full  record  of  their  proceedings, 
transmitting  to  the  Secretary  of  State  a  certified  copy  thereof 
and  filing  the  original,  with  the  original  election  returns,  in 
the  office  of  the  county  clerk  of  the  county  of  Fresno;  and 
in  case  the  qualified  electors  of  said  territory  .  .  .  shall 
vote  in  favor  of  such  change  as  herein  provided  the  said  com- 
missioners shall  file  a  certified  copy  of  all  their  proceedings 
and  of  said  election  returns  with  tbe  county  clerk  of  the 
7  CaL  App.— 20 
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county  of  Kings ;  and  thereupon  the  powers  and  duties  of  said 
commissioners  shall  cease  and  terminate.  .  •  .  Said  elec- 
tion shall  be  conducted  in  every  respect,  except  as  otherwise 
herein  provided,  in  accordance  with  the  general  election  law 
for  the  election  of  county  and  township  officers.  All  quail- 
fied  electors  of  this  state  who  have  been  residents  and  elec- 
tors in  the  said  territory  last  herein  described  for  ninety  days 
preceding  the  election  herein  provided  for  shall  be  qualified 
to  vote  at  said  election.  The  great  register  of  Fresno  county 
used  at  the  general  election  held  in  the  year  1906  in  the  ter- 
ritory last  above  described  shall  be  prima  facie  evidence  of 
the  qualification  of  electors;  the  county  clerk  of  the  county 
of  Fresno  is  hereby  directed  to  furnish  said  commissioners 
a  certificate  under  seal,  showing  the  additional  names  of  the 
voters  on  the  great  register  of  the  county  of  Fresno,  regis- 
tered as  residing  in  said  territory  hereinbefore  described, 
since  the  last  great  register  of  Fresno  county  was  printed,  and 
the  certificate  of  the  county  clerk  of  Fresno  county  under 
seal,  showing  the  registration  of  any  qualified  voter  residing 
in  the  said  territory  prior  to  three  months  before  such  election 
shall  entitle  the  holder  thereof,  if  otherwise  qualified  by  law, 
to  vote  at  said  election."  The  act  then  provides  that  if  sixty 
per  cent  of  the  votes  cast  upon  the  question  of  annexation  of 
said  territory  to  Kings  county  shall  be  in  favor  of  such  an- 
nexation,  the  territory  shall  become  a  part  of  such  county 
''from  and  after  the  day  upon  which  the  returns  of  said 
election  shall  be  ascertained  and  declared  by  said  board  of 
commissioners.''  The  act  also  requires  the  officers  of  election 
precincts  to  make  returns  to  said  board  within  six  days  after 
the  day  of  election. 

The  provisions  of  the  Political  Code  to  which,  in  canvassing 
the  returns,  the  board  must  conform,  are  found  in  sections 
1280  and  1281,  and  are  as  follows:  "If  at  the  time  of  the 
meeting,  the  returns  from  each  precinct  in  the  county  in  which 
polls  were  opened  have  been  received,  the  board  must  then 
and  there  proceed  to  canvass  the  returns."  (Sec.  1280.) 
"The  canvass  must  be  made  public,  and  by  opening  the  re- 
turns and  estimating  the  vote  of  such  county  or  township  for 
each  person  voted  for,  and  for  and  against  each  proposition 
voted  upon  at  said  election,  and  declaring  the  result  thereof. 
,  •  ."  (Sec.  1281.)  Section  1261  of  the  same  code  desig- 
nates the  papers  and  documents  which  constitute  the  "re- 
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turns/'  so  called,  and  which  are  to  be  sent  to  the  clerk  and 
upon  them  the  "canvass"  is  to  be  made.  These  returns  con- 
sist of  "the  copy  of  the  register  upon  which  one  of  the  judges 
marked  the  word  'voted'  as  the  ballots  were  received,  all  cer- 
tificates of  registration  received  by  it,  one  of  the  lists  of  per- 
sons challenged,  one  copy  of  the  list  of  voters,  and  one  of  the 
tally  lists  and  list  attached  thereto."  (Sec.  1261.)  The  bal- 
lots  are  to  be  delivered  to  the  clerk  and  are  not  to  be  opened, 
but  must  be  kept  sealed  as  provided  in  section  1264. 

There  are  certain  well-established  rules  of  law  which  may 
be  stated  in  this  sequence,  though  bearing  more  appropriately 
upon  the  discussion  arising  under  the  demurrer  to  the  an- 
swer. The  board  of  canvassers  (commissioners  here)  have  no 
judicial  power,  but  act  in  a  purely  ministerial  capacity,  their 
duty  being  only  to  cast  up  the  votes  and  make  their  award 
in  accordance  with  the  result  thus  ascertained.  {Calaveras 
County  V.  Brockway,  30  Cal.  326 ;  People  v.  Stewart,  132  Cal. 
283,  [64  Pac.  285] ;  Davis  v.  Qrunig,  143  Cal.  336,  [76  Pac. 
1102] ;  Borchard  v.  Supervisors,  144  Cal.  10,  17,  [77  Pac. 
708] ;  Oibson  v.  Twaddle,  1  Cal.  App.  126,  [81  Pac.  727] ; 
McCrary  on  Elections,  4th  ed.,  sec.  261.)  Speaking  of  the 
rule.  Judge  McCrary  says:  "But  of  course  it  does  not  follow 
from  this  doctrine  that  canvassing  and  return  judges  must 
receive  and  count  whatever  purports  to  be  a  return,  whether 
it  bears  upon  its  face  sufficient  proof  that  it  is  sudi  or  not. 
The  true  rule  is  this:  they  must  receive  and  count  the  votes 
as  shown  by  the  returns,  and  they  cannot  go  behind  the  re- 
iurtis  for  any  purpose  (Italics  his),  and  this  necessarily 
implies  that  if  a  paper  is  presented  as  a  return,  and  there  is 
a  question  as  to  whether  it  is  a  return  or  not,  they  must  de- 
cide that  question  from  what  appears  upon  the  face  of  the 
paper.  Thus,  in  New  York,  it  has  been  held  that  the  duties 
of  the  canvassers  were  'to  attend  at  the  proper  office  and  cal- 
culate and  ascertain  the  number  of  votes  given  at  any  elec- 
tion and  certify  the  same  to  be  a  true  canvass;  this  is  not 
a  judicial  act,  but  purely  ministerial ;  they  have  no  power  to 
controvert  the  votes  of  electors.'  "  {Ibid.,  sec.  262.)  In  Peo- 
ple v.  Head,  25  111.  325,  328,  the  court  said:  "They  may 
probably  judge  whether  the  returns  are  in  due  form,  but 
after  that  they  can  only  compute  the  votes  for  the  several 
candidates  and  declare  the  result";  and  in  Lawrence  v. 
Sehmwlhausen,  123  UL  321,  [14  N.  E.  255],  it  was  held  that 
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a  canvassing  board  should  reject  the  return  made  by  the 
judges  of  election  if  not  accompanied  by  the  certificate  re- 
quired by  statute.  But  as  to  this  Judge  McCrary  says:  '*In 
determining  the  form  of  the  returns  they  must  consider  the 
substance,  and  not  be  too  technical.  If  there  is  substantial 
compliance  with  the  law  it  is  enough.**  In  a  sense  the  power 
to  determine  whether  the  papers  transmitted  to  the  canvass- 
ing board  are  genuine  election  returns,  duly  signed  and  au- 
thenticated, is  judicial  or  qiMsi  judicial,  but  the  general  rule 
is  not  impaired  by  conceding  such  limited  powers  to  the  can- 
vassing oflScers.  In  Sweeny  v.  Adams,  141  Cal.  558,  561, 
[75  Pac.  182,  183],  the  court  said:  *'It  is  from  the  face  of 
these  returns,  and  from  no  other  data,  that  the  canvassing 
board  declares  who  is  elected.**  Mandamus  is  the  proper 
remedy  to  compel  the  canvassing  oflScers  to  discharge  their  du- 
ties. (McCrary  on  Elections,  sec.  385;  Pacheco  v.  Beck,  52 
CaL  3;  Code  Civ.  Proc,  sec.  1087.) 

It  appears  from  the  petition  that  the  board  of  commis- 
sioners authorized  by  the  act  was  duly  organized;  that  pur- 
suant to  the  act  of  the  legislature  notice  of  the  election  was 
duly  given;  that  the  election  was  held  pursuant  to  the  act  and 
the  returns  thereof  from  the  oflScers  of  all  the  precincts  were 
duly  returned,  authenticated  as  required  by  law  and  made 
to  the  board  of  canvassers ;  that  upon  their  receipt  by  the  board 
it  met  to  canvass  the  same,  but  failed  and  refused  to  canvass 
said  returns  and  declared  the  election  void  and  ordered  a  new 
election. 

It  will  be  observed  that  the  petition  is  silent  as  to  whether 
or  not  the  clerk  of  Fresno  county  furnished  the  certificate  re- 
ferred  to  in  section  5  of  the  act,  and  this  omission  is  made  the 
ground  of  defendants'  demurrer.  It  was  urged  by  defend- 
ants at  the  hearing  that  the  board  refused  to  canvass  the  re- 
turns because  the  clerk  failed  to  furnish  this  certificate ;  that 
this  provision  of  the  statute  is  mandatory  and  compliance 
therewith  was  jurisdictional,  without  which  the  board  was 
powerless  to  proceed,  and  hence  such  fact  should  have  been 
alleged  in  the  petition ;  citing  People  v.  Castro,  39  Cal.  65,  68, 
and  other  cases.  The  reasons  impelling  the  board  to  refuse 
to  canvass  the  returns  are  not  now  before  us ;  we  are  to  con- 
sider only  the  suflSciency  of  the  facts  as  alleged  in  the  peti- 
tion. The  action  in  People  v.  Castro  was  to  collect  a  special 
school  tax  levied  for  the  purpose  of  erecting  a  schoolhouse  in 
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a  certain  school  district.  A  demurrer  to  the  complaint  was 
overruled  and  the  cause  went  to  trial  on  the  issues  of  fact 
presented  by  the  complaint  and  answer.  On  the  appeal  it 
was  held  that  the  demurrer  to  the  complaint  should  have  been 
sustained.  It  does  not  appear  what  facts  were  alleged  in  the 
complaint  The  attorney  general,  Hamilton,  in  his  brief  in 
support  of  the  complaint,  with  characteristic  humor,  confessed 
that  the  complaint  gave  "marked  evidences  of  a  cheerful  and 
contented  disregard  of  rules  and  precedents''  in  pleading.  It 
is  to  be  inferred  from  the  opinion  of  the  court  that  there  waa 
a  failure,  among  others,  to  allege  that  an  election  had  been 
held  authorizing  the  tax  levy.  The  court  said:  ** There  was 
no  power  to  levy  the  tax,  except  on  a  vote  of  the  electors, 
had  in  the  prescribed  method;  and  the  holding  of  such  an  elec- 
tion was  a  jurisdictional  fact,  lying  at  the  foundation  of  the 
proceeding.  It  was  a  fact  on  which  the  defendant  was  en- 
titled to  take  issue,  and,  if  denied,  must  be  proved.  It  was, 
therefore,  necessaiy  to  aver  it  with  precision  and  in  such  man- 
ner as  to  admit  of  a  direct  issue  upon  the  facts  averred.  The 
complaint  is  wholly  defective  in  this  respect^  and  presents  no 
issuable  facts  touching  the  election." 

The  act  here  before  us  made  the  great  register  for  1906  evi- 
dence as  to  who  were  entitled  to  vote  at  the  election  and  also 
directed  the  county  clerk  to  furnish  a  certificate  ''showing 
the  additional  names  of  the  voters  on  the  great  register  .  .  . 
since  the  last  great  register  of  Fresno  county  was  printed." 
The  act  also  made  it  the  duty  of  the  Secretary  of  State  to 
famish  the  board  the  requisite  quantity  of  ballot  paper  for 
use  at  said  election.  We  shall  have  occasion  more  particularly 
to  inquire  into  the  meaning  of  the  act  when  we  come  to  con- 
sider the  demurrer  to  the  answer.  The  powers  of  the  board 
as  well  as  the  duty  of  the  county  clerk  are  there  more  ap- 
propriately brought  under  review.  We  do  not  think  that  the 
petition  is  fatally  defective  because  it  fails  to  state  that  the 
clerk  performed  his  duty  in  the  matter  referred  to,  any  more 
than  because  it  fails  to  state  that  the  Secretary  of  State  per- 
formed his  duty  in  supplying  ballot  paper.  The  statute  made 
the  great  register  of  1906  prima  facie  evidence  of  the  qualifica- 
tion of  electors  and  imposed  no  duty  upon  the  clerk  to  fur- 
nish certified  copies  of  this  register.  We  cannot  assume  that 
there  were  any  additional  names  of  voters  registered  after  the 
printing  of  the  last  great  register,  and  we  may  presume  official 
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duty  performed.  It  was  made  mandatory  upon  the  county 
clerk  to  furnish  the  names  contemplated  by  the  statute,  if 
there  were  any,  and  he  could  have  been  compelled  by  man- 
damus to  do  so,  and  in  that  sense  the  duty  placed  upon  the 
clerk  is  mandatory.  We  do  not  think,  however,  that  its  per- 
formance was  so  far  jurisdictional  to  the  action  taken  in  or- 
dering the  election  or  in  conducting  the  election,  or  in  canvass- 
ing the  returns  that  the  facts  should  have  been  alleged  in  the 
petition  as  a  necessary  prerequisite  to  granting  the  relief  now 
sought 

DEMUBBEB  TO  THE  ANSWER. 

The  issues  presented  by  the  answer  were  at  the  argument 
conceded  to  relate  to  the  alleged  failure  of  the  county  clerk 
to  perform  the  duty  devolved  upon  him  by  the  act.  There 
is  a  denial,  it  is  true,  that  there  was  any  election  held  or  any 
returns  of  any  election  sent  to  or  received  by  the  board,  but 
in  the  argument  these  averments  were  taken  rather  as  alleg- 
ing the  legal  effect  of  what  took  place  than  what  in  fact  oc- 
curred. The  real  issues  upon  which  we  are  asked  to  place 
our  decision  are  found  in  what  is  called  the  separate  answer 
and  defense  of  defendants.  These  allegations  in  substance 
are:  That  upon  calling  the  election  the  board  directed  its 
clerk  to  demand  of  the  county  clerk  of  Fresno  county  a  cer- 
tificate, under  seal,  showing  the  additional  names  of  the  voters 
on  the  great  register  since  the  last  great  register  was  printed; 
that  such  demand  was  made,  and  refused  by  the  said  county 
clerk,  except  that  he  did  furnish  such  certificates  ''showing 
the  additional  names  of  the  voters  ...  up  to  within  forty 
days  prior  to  the  holding  of  said  election,  but  .  .  .  refused 
to  furnish  any  certificate  .  .  .  showing  such  additional 
names  of  voters  .  .  .  registered  as  residing  in  the  said  ter- 
ritory at  any  time  within  forty  days  prior  to  the  said  elec- 
tion." It  is  alleged  upon  information  and  belief  that  **  up- 
wards of  three  hundred  qualified  electors  of  this  state,  who 
had  been  residents  and  electors  of  the  said  territory  .  .  .  for 
ninety  days  preceding  the  tenth  day  of  December,  1907,  which 
said  names  and  the  whole  number  thereof,  the  said  county 
clerk  refused  to  place  in  any  certificate  given  to  these  de- 
fendants under  the  seal  of  said  clerk";  that  said  number  of 
qualified  electors  was  by  said  illegal  action  of  said  clerk  de- 
prived of  the  right  to  vote  at  said  election,  and  that  had 
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they  been  permitted  to  vote  "the  result  of  said  election  would 
and  might  have  been  changed.*'  It  is  then  alleged  that  the 
board  met  on  December  17, 1907,  to  canvass  the  returns  of  any 
election  that  had  been  held  on  December  10th  and  in  pur- 
suance of  its  duty  the  said  board  "did  open  the  returns  which 
were  supposed  to  have  been  made  by  the  officer  of  election  at 
Pleasant  Valley  precinct  .  .  .  and  ascertained  from  an  in- 
spection of  such  supposed  returns  that  one  hundred  and 
seventeen  persons  had  been  permitted  to  vote  at  said  pre- 
cinct without  being  upon  any  list  of  voters  certified  by  the 
county  clerk  of  Fresno  county,  under  seal,  and  without  pro- 
ducing or  showing  any  certificate  of  the  county  clerk  of 
Fresno  county,  under  seal,  showing  the  registration  of  any 
qualified  voter  residing  in  said  territory  prior  to  three  montlis 
before  such  election,  as  is  provided  by  section  3  of  the  said 
act  of  the  legislature  referred  to  in  the  petition  herein,  and 
thereupon  these  defendants  suspended  further  canvassing  of 
the  returns  made  by  the  officers  of  said  alleged  election,  and 
passed  a  resolution,  a  copy  of  which  is  hereunto  attached 
•  .  .  ,  and  these  defendants  allege  that  all  the  statements  con- 
tained in  said  resolution  were,  and  are  true,  and  that  no  elec- 
tion was  in  truth  and  in  fact  held  in  the  said  district  on  the 
tenth  day  of  December,  1907.'*  The  answer  then  shows  that 
the  board  has  ordered  a  new  election.  The  resolution  re- 
ferred to  recites  that  the  board  called  an  election  to  be  held 
December  10,  1907,  pursuant  to  the  act;  sets  forth  the  pro- 
visions of  section  3  of  the  act;  the  refusal  of  the  county 
clerk  to  furnish  the  certificate  hereinbefore  mentioned,  and 
that  by  reason  of  such  failure  on  his  part  many  voters  were 
deprived  of  the  right  to  vote;  that  "a  large  number  of 
voters  who  had  been  registered  on  the  great  register  of  the 
county  of  Fresno  prior  to  the  said  election  were  allowed  to 
vote  .  .  .  without  producing  any  certificate  of  the  county  clerk 
of  Fresno  county  under  seal,  as  provided  by  said  act";  that 
the  failure  "of  the  county  clerk  to  perform  his  duty  under 
said  act  as  herein  recited  and  the  action  of  the  boards  of  elec- 
tion in  receiving  the  votes  of  electors  without  the  certificate 
of  said  county  clerk,  under  seal,  might  have  changed  the 
result  of  said  election  had  the  law  .  .  .  been  properly  com- 
plied with;  now,  therefore,  it  is  ordered,"  etc  This  order 
baa  been  set  forth  above. 
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It  seems  to  us  that  in  pursuing  the  course  thus  taken  by  the 
eanvassing  board  it  acted  in  a  judicial  capacity  and  in  excess 
of  its  power  as  such  board.  The  answer  shows  that  the 
county  clerk  did  make  the  certificate  required  by  him  by 
the  statute  except  as  to  registrations  made  ''within  forty 
days  prior  to  the  holding  of  said  election."  It  was  his 
construction  of  the  act  that  the  general  law  (Pol.  Code,  sec. 
1094)  governed  in  the  matter  of  registration.  It  reads: 
"...  Such  registration  shall  begin  on  the  first  day  of  Jan- 
uary of  such  years,  and  shall  be  in  progress  at  all  times 
except  during  the  forty  days  immediately  preceding  any  elec- 
tion, when  it  shall  cease  as  to  electors  residing  in  the  territory 
within  which  such  election  is  to  be  held;  ..."  The  board 
contended,  as  was  stated  at  the  hearing,  that  it  was  the  duty 
of  the  county  clerk  to  certify  as  to  all  registrations  made 
up  to  the  day  of  the  election,  under  the  provision  of  the  act 
which  reads:  ''All  qualified  electors  of  this  state  who  have 
been  residents  and  electors  of  the  said  territory  last  herein 
described  for  ninety  days  preceding  the  election  herein  pro- 
vided for  shall  be  qualified  to  vote  at  said  election."  We 
are  satisfied  from  a  careful  examination  of  the  act  that  the 
construction  given  it  by  the  county  clerk  is  correct.  The 
act  does  not  require  the  county  clerk  to  register  voters  ud  to 
a  date  nearer  to  the  election  than  is  required  under  the 
general  election  law  and  no  mode  of  registration  different 
from  that  thus  provided  is  to  be  found  in  the  act.  The  county 
clerk  is  not  directed  to  register  voters  up  to  the  day  of  the 
election,  nor  is  he  directed  to  deviate  from  the  directions 
found  in  the  general  election  law,  which  declares  that  regis- 
tration shall  cease  at  the  beginning  of  the  forty-day  period 
prior  to  the  election.  The  only  variation  from  the  provi- 
sion of  the  general  election  law  is  that  all  persons  are  entitled 
to  vote,  if  otherwise  legally  qualified,  who  have  resided  in 
the  territory  three  months  before  the  election,  omitting  the 
requirement  of  residence  in  the  precinct  not  less  than  thirty 
days.  The  commissioners  are  authorized  to  discharge  the  same 
duties  as  are  required  by  law  of  boards  of  supervisors  "so 
far  as  the  same  apply  to  holding  elections,  canvassing  re- 
turns and  certifying  the  result."  Furthermore,  "said  elec- 
tion is  to  be  conducted  in  every  respect,  except  as  otherwise 
herein  provided,  in  accordance  with  the  general  election  law 
for  the  election  of  county  and  township  officers."    The  mean- 
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ing  is  plain  that,  except  as  otherwise  provided  in  the  act, 
the  election  is  to  be  held  under  the  general  election  law  and 
the  commissioners  are  given  the  same  duties  and  the  same 
powers  as  boards  of  supervisors  acting  under  the  general  elec- 
tion law.  We  must  read  into  the  act  the  provisions  of  the 
general  election  law  and  give  full  effect  thereto  except  as 
otherwise  provided  in  the  act  itself.  Among  the  provisions 
of  the  general  law  is  section  1094  of  the  Political  Code, 
supra,  which  provides  that  registration  shall  cease  '*  during  the 
forty  days  immediately  preceding  any  election."  We  find 
nothing  in  the  act  inconsistent  with  this  provision,  and  every 
reason  for  embodying  it  in  the  general  law  applies  with  equal 
force  to  the  act  in  question.  The  period  when,  before  the 
election,  registration  shall  cease  has  been  by  the  policy  of  the 
law  made  progressive  toward  placing  impediments  in  the  way 
of  fraudulent  colonization  of  voters.  Formerly  the  period 
was  fifteen  days;  it  was  afterward  extended  to  thirty,  and  in 
more  recent  years  to  forty  days.  The  period  was  probably 
extended,  also,  to  give  the  county  clerk  more  time  in  which 
to  print  and  distribute  the  great  register.  It  is  within  judi- 
cial cognizance  that  the  old  plan  of  printing  the  great  register 
has  been  done  away  with  and  that  part  of  the  act  referring 
to  the  great  register  must  be  dealt  with  in  view  of  this  fact. 
The  county  clerk  now  binds  the  original  affidavits  into  books 
and  prepares  printed  indexes  thereof,  sending  out  the  cer- 
tified books  of  affidavits,  with  not  less  than  five  indexes  to 
each  precinct.  This  was  done  by  the  county  clerk,  showing 
all  registrations  up  to  the  time  when  the  law  directed  regis- 
trations to  cease  so  far  as  concerned  this  particular  election. 
The  construction  of  the  act  urged  at  the  argument,  apart 
from  what  has  been  said,  would  impose  upon  the  county 
clerk  a  duty  hardly  within  his  physical  power  to  perform, 
aside  from  its  violating  the  policy  of  the  law  as  to  preventing 
the  stufSng  of  precincts  by  floating  and  irresponsible  voters. 
Many  of  the  precincts  were  so  remote  from  the  county  seat 
as  to  have  made  it  difficult  if  not  impossible  to  have  furnished 
the  certificate  mentioned  in  the  statute  covering  registrations 
up  to  the  morning  of  the  election,  and  yet  it  is  contended 
that  because  this  was  not  done  the  commissioners  were  au- 
thorized to  declare  the  election,  if  subsequently  held,  to  be 
void  and  order  a  new  election.    We  cannot  bring  ourselves 
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to  believe  that  any  such  construction  can  reasonably  be  given 
to  the  act. 

But  whether  or  not  we  are  right  in  this  view,  we  do  not 
think  the  board  had  power  to  pass  upon  this  question  and 
make  its  decision  the  basis  for  refusing  to  canvass  the  returns 
and  declaring  the  entire  election  to  be  void.  It  seems  that 
the  board  reached  its  conclusion  upon  the  examination  of 
the  returns  of  a  single  precinct  (the  Pleasant  Valley  pre- 
cinct), and  thereupon  refused  to  make  any  canvass.  There 
is  no  pretense  that  the  returns  were  not  in  due  form  and 
duly  authenticated.  The  board  must  have  considered  facts 
not  appearing  upon  the  face  of  the  returns  in  passing  upon 
the  question;  and  this  they  could  not  do.  Besides,  if  they 
found  justifiable  reason  for  rejecting  the  returns  from 
Pleasant  Valley  precinct  they  had  no  right  to  assume  all  other 
returns  to  be  similarly  affected  and  to  reject  them  en  masse 
without  even  opening  or  scanning  them.  Apparently  the 
board  proceeded  upon  the  assumption  that  it  had  power  to 
hear  and  determine,  as  would  a  court,  all  questions  of  law 
and  fact  arising  out  of  the  election  and  to  declare  the  entire 
dection  void  because,  in  the  instance  noted,  they  differed 
from  the  county  clerk  as  to  the  true  construction  of  the 
statute. 

It  is  alleged  in  the  answer  that  there  were  upward  of  three 
hiindred  electors  in  the  district  who  had  resided  therein 
for  ninety  days  prior  to  the  day  of  election,  **who  were, 
by  the  said  illegal  action  of  the  clerk  of  Fresno  county,  de- 
prived of  the  right  to  vote  at  said  election";  and  that  had 
they  been  permitted  to  vote,  '^the  result  of  said  election  would 
and  might  have  been  changed."  This  alleged  fact  could  not 
have  been  determined  from  an  inspection  of  the  return — cer- 
tainly not  from  returns  which  concededly  were  not  examined 
at  all.  But  whether  true  or  not,  it  was  the  function  of  some 
judicial  tribunal  to  determine  upon  appropriate  proceedings. 

It  was  contended  by  defendants  that  the  powers  and  duties 
of  the  board  created  by  the  act  "were  not  entirely  such  as 
those  conferred  upon  the  board  of  supervisors  of  the  county," 
sitting  as  a  canvassing  board;  that  there  is  no  law  providing 
for  a  contest  of  an  election  of  this  kind;  that  the  action 
of  the  board  of  commissioners  must  in  its  nature  be  final, 
since  there  is  no  way  of  remedjring  the  matter  in  court  by 
contesting  the  election.    It  is  true  that  the  code  provides 
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only  for  contesting  the  election  of  persons  to  oflSce,  but  the 
failure  to  provide  for  a  contest  of  such  an  election  as  we 
have  here  would  not  authorize  the  board  of  commissioners  to 
exercise  powers  not  given  them  by  the  act  itself  and  no  such 
power  is  there  given.  If  the  law  furnished  no  remedy  in  such 
ease  through  the  regularly  constituted  courts,  we  must  look 
to  the  legislature  for  relief;  it  would  be  intolerable  to  allow 
a  board  created  with  limited  powers  to  erect  itself  into  a  court 
and  assume  to  discharge  all  the  functions  of  a  court  in  an 
ex  parte,  not  to  say  arbitrary,  manner,  as  must  necessarily 
be  done  in  such  a  case  as  we  have  here. 

But  the  courts  are  not  thus  impotent.  The  superior  courts 
are  endowed  by  the  constitution  with  general  equity  powers 
and  may,  under  its  jurisdiction  thus  conferred,  inquire  into 
frauds,  mistakes  and  cognate  matters.  If,  in  the  exercise  of 
this  jurisdiction,  no  course  of  proceeding  ''be  specially 
pointed  out  by  the  code  or  by  the  statute,  any  suitable  process 
or  mode  of  proceeding  may  be  adopted  which  may  appear 
most  conformable  to  the  spirit  of  this  code.''  (Code  Civ. 
Proc.,  sec.  187.)  We  have,  too,  the  maxim  of  jurisprudence: 
"For  every  wrong  there  is  a  remedy."  (Civ.  Code,  sec. 
3523.)  But  that  there  are  remedies  in  such  case  through  the 
orderly  course  of  proceedings  in  courts  has  been  decided  by 
our  supreme  court.  Calaveras  v.  Brockway,  30  CaL  325,  is 
an  example.  The  election  there  related  to  the  removal  of  the 
county  seat  of  Calaveras  county  to  the  town  of  San  Andreas, 
and  that  town  was  duly  chosen  as  the  county  seat  and  was 
80  declared  by  the  board  of  supervisors.  The  county  ofS- 
cers  refused  to  remove  their  oflSces  to  this  newly  chosen  county 
seat  or  to  recognize  the  legality  of  the  act  of  the  supervisors. 
The  latter  proceeded  against  these  recalcitrant  ofQcers  by 
mandamus.  There  was  then  no  general  law  for  contesting 
such  an  election  and  no  contest  was  provided  lor  in  the  spe- 
cial act  except  as  to  the  election  of  some  person  to  an  office. 
It  was  held  that  while  the  determination  of  the  board  of 
supervisors  was  prima  facte  evidence  of  the  fact  so  deter- 
mined, it  was  open  to  contradiction,  *'and,"  said  the  court, 
"if  the  fact  be  otherwise  than  as  determined  by  the  board, 
it  would  be  an  unjust  denial  of  the  rights  of  the  electors  of 
the  county  to  shut  the  door  against  all  remedy  for  the  redress 
of  the  wrong.*' 
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In  Gibson  v.  Board  of  Supervisors,  80  Cal.  359,  [22  Pac 
225],  the  election  was  to  determine  whether  bonds  should 
issue  to  raise  funds  for  the  purpose  of  building  certain 
bridges.  The  board  of  supervisors  declared  the  proposition 
lost.  Plaintiff  then  brought  the  action  against  the  board, 
averring  the  true  facts  about  said  election,  and  praying  that 
the  order  of  the  board  be  annulled,  that  a  true  result  of  said 
election  be  declared,  and  for  such  other  relief  as  equity 
deemed  meet.  It  was  urged  there  as  here  that  no  court,  by 
any  form  of  action  or  proceeding,  legal  or  equitable,  has  any 
jurisdiction  or  authority  to  inquire  into  the  result  of  an 
election  on  the  question  of  issuing  bonds  (here  changing 
county  boundary  lines) ;  that  the  whole  matter  is  beyond 
the  scope  of  judicial  investigation;  that  there  can  be  a  con- 
test over  the  election  to  an  office  simply  because  the  statute 
provides  a  procedure  for  such  a  contest;  but  that  as  there  is 
no  such  procedure  provided  for  a  contest  about  any  other 
kind  of  an  election,  and  as  the  subject  matter  is  in  its  nature 
beyond  the  cognizance  of  the  courts,  therefore  there  ia  no 
judicial  jurisdiction  of  any  kind  to  determine  any  question 
arising  out  of  such  an  election.  Said  the  court,  speaking 
through  Mp.  Justice  McFarland:  "If  that  position  be  correct, 
then  its  consequences  are  far-reaching  and  alarming.  •  .  . 
Suppose  that  interested  parties  should  successfuUy  contrive 
to  have  presented  to  the  people  of  a  county  a  proposition  to 
issue  bonds  for  an  unworthy  purpose  and  to  a  ruinous  extent; 
and  that,  although  the  people  really  defeated  the  project  at 
the  polls,  certain  election  officers,  either  through  intentional 
fraud  or  by  a  gross  mistake,  refused  to  return  a  large  num- 
ber of  votes  in  the  negative,  so  that  the  returns  would  show 
the  proposition  to  have  carried,  would  there  be  no  remedy — 
no  power  to  execute  the  real  wiU  of  the  people!  There  cer- 
tainly would  be  no  such  remedy  in  the  hands  of  the  super- 
visors; for  they  can  only  estimate  the  votes  returned,  and  have 
no  power  to  count  the  ballots.  The  will  of  the  people  then 
can  be  carried  out  by  the  courts,  with  their  power  to  compel 
evidence  and  thoroughly  investigate,  or  not  at  alL"  It  is 
then  pointed  out  that  the  constitution,  section  18,  article  XI, 
has  specially  provided  for  an  election  to  determine  the  policy 
of  creating  a  bonded  indebtedness  and  prohibited  the  issuance 
of  bonds,  without  the  consent  of  two-thirds  of  the  voters  of 
the  county.    Said  the  court:  "Whenever  there  is  such  a  coa- 
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Btitutional  provision,  and  no  machinery  provided  by  law  for 
enforcing  it,  the  constitution  by  necessary  implication  confers 
apon  the  court  of  chancery  jurisdiction  to  protect  and  en- 
force the  will  of  the  people  by  suitable  and  proper  procedure. 
This  principle  has  been  declared  and  followed  in  numerous 
cases  where  constitutions  have  provided  for  the  removal  of 
county  seats;  and  we  see  no  distinction,  with  respect  to  the 
point  under  discussion,  between  those  cases  and  the  one 
at  bar."  The  constitution,  article  II,  deals  with  the  right  of 
suffrage ,  the  qualification  of  voters  and  elections  by  ballot  in 
a  way,  it  seems  to  us,  to  make  applicable  the  principle  dis- 
cussed in  the  case  just  considered.  So,  also,  does  article  XI, 
in  its  provisions  with  respect  to  creating  new  counties,  re- 
moval of  county  seats  and  the  recognition  of  the  several 
counties  as  they  now  exist,  as  legal  subdivisions  of  this  state. 
Without  pursuing  the  argument  further,  we  are  satisfied 
that  the  writ  should  issue,  and  it  is  so  ordered. 

Hart,  J.,  and  Burnett,  J,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
1^  the  supreme  court  on  March  10,  1908. 


[Civ.  No.  428.    Second  Appellate  District.— January  11,  1908.] 

V.  B.  STOCKWELL,  Appellant,  v.  ELIZABETH  C. 
BARNUM,  and  THE  TITLE  INSURANCE  AND 
TRUST  COMPANY,  Respondents. 

Deed  or  Tbusiv— Power  or  Sale — ^Assignment  or  Note— Becobd  not 
Bequired — CoNSTBUonoN  or  Ck>DE. — The  assignor  of  a  negotiable 
note  Beeured  bj  a  deed  of  trust,  which  passes  the  legal  title  to  the 
trustee  with  power  to  sell  upon  default  in  payment  upon  the 
request  of  the  payee  "or  his  heirs  or  assigns,"  is  not  required 
to  record  the  assignment.  The  holder  of  the  note  is  not  ''an 
encumbrancer"  to  whom  a  power  of  sale  is  given,  within  the 
meaning  of  section  858  of  the  Civil  Ck>de,  requiring  the  acknowl- 
edgment and  record  of  the  assignment  of  the  money  "secured  to 
be  paid."  in  order  to  vest  in  the  assignee  a  "power  to  sell  real 
property"  which  "is  given  to  a  mortgagee,  or  other  encumbrancer, 
in  an  instrument  intended  to  secure  the  payment  of  money." 

&.— Detauivt  IN  Payment  or  Interest — Option  or  Holdeb  or  to 
Dkslabe  Wholb  Sum  Dub— Powsb  or  TBANsrESEk  or  Note.— 
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Where,  at  the  time  of  the  transfer  of  the  note  seeuxed  bj  the  deed 
of  tru8t|  the  debtor  was  in  default  in  the  payment  of  interest  on 
the  note,  and  an  option  was  given  to  the  holder  of  the  note  to 
declare  the  whole  sum  due  for  nonpayment  of  interest,  the  trans- 
feree of  the  note  may  exercise  such  option  for  previous  defaults, 
and  request  a  sale  by  the  trustee  for  the  entire  amount  of  the 
note. 

Id. — SaLB     BT      CoRPOBATION      TBUSTB^^-ADYBtTISlSMSNT-— CoNDUOT    OF 

Saub  BT  Agent  as  Auctioneer — Appointment. — ^Where  the  tms- 
tee  was  a  corporation,  which,  upon  demand  for  a  sale,  duly  adver- 
tised the  sale,  under  its  corporate  seal,  fixing  the  time  and  place 
of  sale,  it  might  eondude  the  sale  by  one  of  its  agents  generally 
authorized  to  conduct  sales  for  it  as  auctioneer.  No  special  resolu- 
tion of  the  directors  appointing  him  as  auctioneer  in  this  case  was 
required,  but  in  the  absence  of  such  resolution,  the  manager  of  the 
corporation  might  authorize  him  to  act  as  auctioneer. 

Id. — Sale  to  C^editob  bt  Authorized  Agent  or  Trustee. — ^Where  the 
creditor  was  not  at  the  sale,  but  had  notified  the  trustee  of  the 
amount  of  her  bid,  and  requested  the  trustee  to  appoint  some  one 
to  bid  for  her,  and  the  trustee  appointed  one  of  its  officers  to 
make  the  bid  for  her,  the  validity  of  the  sale  to  the  creditor  was 
not  impaired  thereby. 

Id. — ^Redemption  After  Sale  Ineffeotivb. — An  attempted  redemption 
by  a  vendee  of  the  debtor  after  the  sale  was  made,  though  before 
the  execution  of  the  trustee's  deed  to  the  purchaser,  was  in- 
effective. 

Id. — Inadequacy  of  Price. — The  fact  that  the  amount  of  the  debt 
for  which  the  property  was  sold  was  only  two-thirds  of  the  value 
of  the  property  does  not  disclose  such  gross  inadequacy  as  would 
affect  the  validity  of  the  sale,  where  there  was  no  unfairness  on 
the  part  of  the  trustee,  who  was  bound  to  make  the  sale  to  the 
highest  bidder,  under  the  terms  of  the  deed  of  trust. 

Id. — Duty  of  Trustee. — The  trustee  was  under  no  duty  to  make  other 
effort  to  procure  bidders  than  to  advertise  its  sale  in  the  manner 
required  by  the  deed  of  trust. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Charles  Monroe^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Valentine  &  Newby,  for  Appellant 

J.  Wiseman  MacDonald,  and  Lee  C.  Gates,  for  Respondents. 
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SHAW,  J. — The  action  is  to  have  set  aside  and  vacated  a 
sale  made  under  a  deed  of  trust  by  the  Title  Insurance  and 
Trust  Company,  a  corporation,  as  trustee,  of  certain  real 
property.  Judgment  was  rendered  for  defendants.  Plain- 
tifiF  moved  for  a  new  trial,  which  motion  was  denied.  The 
appeal  is  from  the  judgment  and  order. 

On  November  10,  1904,  Sparkman  and  wife  made  their 
promissory  note,  whereby  they  promised  to  pay  to  Anna  B. 
Brown  and  Bettina  B.  Brown,  or  order,  at  the  Security  Sav- 
ings Bank  of  Los  Angeles,  the  sum  of  $1,800,  and  ddivered 
the  same  to  said  Anna  and  Bettina  B.  Brown.  The  note  by  its 
terms  bore  interest  at  the  rate  of  ten  per  cent,  payable  quar- 
terly, and  it  was  provided  in  said  note  that  in  case  of  default 
in  the  payment  of  any  installment  of  interest  when  due  the 
whole  sum  of  principal  and  interest  should  become  im> 
mediately  due  and  payable,  at  the  option  of  the  holder  of  the 
note. 

For  the  purpose  of  securing  payment  of  said  note,  and 
interest  thereon,  Sparkman  and  wife  executed  and  delivered 
to  the  Title  Insurance  and  Trust  Company  a  deed  of  trust 
whereby  they  conveyed  to  said  Title  Insurance  and  Trust 
Company  the  legal  title  to  certain  real  estate. 

Said  deed  of  trust  was  in  the  form  generally  used  for  the 
purpose  of  securing  indebtedness  and,  among  other  things, 
provided :  If  default  should  be  made  in  the  payment  of  prin- 
cipal or  any  installment  of  interest  when  due,  as  provided  in 
said  promissory  note,  that  said  Title  Insurance  and  Trust 
Company,  as  such  trustee,  on  demand  of  said  Anna  B.  Brown 
and  Bettina  B.  Brown,  or  their  heirs  or  assigns^  should  sell 
the  real  property  therein  described,  or  such  part  or  parts 
thereof  as  in  its  discretion  it  should  deem  necessary  to  sell  in 
order  to  accomplish  the  objects  of  the  trust. 

Sparkman  made  default  in  the  payment  of  the  installment 
of  interest  due  upon  said  note  on  February  10,  1905,  and 
likewise  defaulted  in  the  payment  of  the  installment  of  in- 
terest payable  on  May  10,  1905. 

On  June  23,  1905,  Anna  B.  Brown  and  Bettina  B.  Btown 
transferred  the  note  to  Elizabeth  C.  Bamum.  On  June  26. 
1905,  Bamum  elected  to  declare  the  whole  amount  of  the  note 
due  by  reason  of  the  default  in  the  payment  of  interest,  and 
demanded  of  said  trustee  that  it  proceed  to  sell  said  prop- 
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erty  in  accordance  with  the  tenns  and  provisions  of  said  deed 
of  trust.  Whereupon,  the  trustee  did,  on  July  3,  1905,  pur- 
suant to  the  provisions  contained  in  said  deed,  advertise  the 
property  for  sale  on  July  25,  1905.  On  July  25,  1905,  prior 
to  the  time  of  the  sale,  Sparkman  and  wife,  by  deed,  conveyed 
the  real  estate  to  plaintiff  Stockwell. 

1.  Section  858  of  the  Civil  Code  provides:  ** Where  a  power 
to  sell  real  property  is  given  to  a  mortgagee,  or  other  encum- 
brancer, in  an  instrument  intended  to  secure  the  payment  of 
money,  the  power  is  to  be  deemed  a  part  of  the  security,  and 
vests  in  any  person  who,  by  assignment,  becomes  entitled  to  the 
money  so  secured  to  be  paid,  and  may  be  executed  by  him 
whenever  the  assignment  is  duly  acknowledged  and  recorded." 
Appellant  contends  that  the  provisions  of  this  section  are  ap- 
plicable to  the  interests  of  beneficiaries  under  deeds  of  trust  in 
the  form  here  used,  and  that  as  no  assignment  acknowledged 
and  recorded  as  required  by  this  section  was  made  to  Elizabeth 
C.  Bamum,  therefore  no  right  was  vested  in  her  to  demand 
a  sale  of  the  property  under  the  terms  of  the  deed.  The  deed 
of  trust  required  the  trustee,  upon  default,  to  sell  the  prop- 
erty, upon  demand  of  the  parties  to  whom  the  note  was  made, 
or  their  assigns.  The  note  was  indorsed  upon  the  back  there- 
of as  follows:  "Cal.,  June  23rd,  1905.  For  value  received, 
we  hereby  sell,  assign,  transfer  and  set  over  unto  Elizabeth  C. 
Bamum,  or  order,  all  our  right,  title  and  interest,  in  and  to 
this  note,  and  the  moneys  due  and  to  grow  due  thereon  with 
the  interest,  and  in  and  to  the  deed  of  trust  securing  the 
same,  but  without  recourse.  Anna  B.  Brown,  by  Bettina  B. 
Brown,  her  atty.  in  fact.  Bettina  B.  Brown";  and  the  same 
was  delivered  to  Elizabeth  C.  Bamum.  By  this  act  the 
Browns  transferred  to  Bamum  all  the  rights  secured  to  them 
under  the  provisions  of  the  deed  of  trust.  This  transfer, 
however,  did  not  include  any  power  to  sell  the  real  estate. 
They  had  no  such  power;  none  had  been  given  to  them,  and 
hence  they  could  assign  none.  Such  power  was,  under  the 
provisions  of  the  deed  of  trust,  conferred  upon  the  trustee 
in  whom  the  legal  title  to  the  property  was  vested  and  it 
alone  could  transfer  it  in  executing  the  trust.  In  discussing 
a  statute  similar  to  section  858,  the  supreme  court  of  Minn- 
esota says:  ''That  the  record  should  correctly  show  the  au- 
thority of  a  mortgagee  or  his  assigns  to  sell,  is  important  to 
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the  mortgagor,  because  it  is  for  his  interest  that  the  title 
should  be  as  marketable  as  it  may  be,  since  he  may  be  liable 
for  a  deficiency ;  and  it  is  important  to  the  mortgagor  or  those 
claiming  under  him,  because  they  may  be  entitled  to  a  sur- 
plus." {Thorp  V.  Merrill,  21  Minn.  336.)  And  in  Morris  v. 
McKnight,  1  N.  D.  271,  [47  N.  W.  375],  the  court  in  con- 
sidering  the  same  subject  uses  the  following  language:  "We 
conclude  that  when  a  party  seeks  to  foreclose  a  mortgage  in 
this  state  by  advertisement,  claiming  such  right  as  assignee, 
the  record  must  show  complete  legal  title  to  such  mortgage  in 
such  assignee;  otherwise  such  foreclosure  will  be  a  nullity. 
Any  other  rule  would  discourage  bidding  at  such  foreclosure 
sales,  and  result  in  the  sacrifice  of  property  and  the  title  so 
conveyed  would  remain  under  suspicion  and  values  be 
thereby  depreciated.  A  still  more  unfortunate  result  would 
be  the  fact  that  the  mortgagor  and  those  claiming  under  him 
could  not  with  safety  redeem  from  such  sales.  Either  the 
right  to  redeem  must  be  abandoned  or  a  redemption  made  with 
the  risk  of  finding  the  legal  title  to  the  mortgage  in  some 
person  other  than  the  pretended  assignee."  This  reasoning, 
while  conclusively  showing  the  necessity  for  the  code  pro- 
vision as  to  mortgagees  or  other  encumbrancers  in  whom  a 
power  of  sale  is  vested,  is  wholly  foreign  to  deeds  of  trust, 
which,  instead  of  creating  a  lien  only,  as  in  the  case  of  a 
mortgage,  passes  the  legal  title  to  the  trustee,  thus  enabling 
him  in  executing  the  trust  to  transfer  to  the  purchaser  a 
marketable  record  title.    It  is  immaterial  who  holds  the  note. 

The  transferee  of  a  negotiable  promissory  note,  payment  of 
which  is  secured  by  a  deed  of  trust  whereby  the  title  to  the 
property  and  power  of  sale  in  case  of  default  is  vested  in  a 
third  party  as  trustee,  is  not  an  encumbrancer  to  whom  power 
of  sale  is  given,  within  the  meaning  of  section  858  of  the 
Civil  Code. 

2.  None  of  the  officers  of  the  trustee  were  present  at  the 
sale,  but  the  property  was  actually  offered  and  the  sale  made 
to  resi>ondent  Barnum  by  W.  H.  Jamison,  one  of  the  legal 
counsel  of  the  trustee,  who  acted  in  that  behalf  by  virtue  of  a 
general  resolution  adopted  February  3,  1905,  by  the  board  of 
directors  of  the  trustee,  authorizing  him  as  one  of  several 
others  to  act  in  such  proceedings  for  and  on  behalf  of  the 
eorporation.  Conceding  that  said  resolution  purported  to 
r  CaL  App.— 27 
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delegate  discretionary  powers,  nevertheless,  so  far  as  appears 
from  the  record  in  this  case,  Jamison  did  not  perform  other 
than  a  ministerial  act.  He  did  not  concern  himself  with  any 
discretion,  the  exercise  of  which  was  imposed  upon  the  trus- 
tee. He  had  nothing  to  do  with  fixing  the  time  when,  nor  the 
place  where,  the  sale  was  to  be  made ;  nor  whether  or  not  the 
contingency  had  arisen  which  would  justify  the  trustee  in 
selling  the  property.  All  these  questions  seem  to  have  been 
determined  and  passed  upon  by  the  trustee,  which,  through 
its  proper  officers,  with  its  corporate  seal  affixed  thereto,  pub- 
lished a  notice  of  the  time  and  place  of  sale  in  due  and  proper 
form,  under  and  in  accordance  with  which  the  sale  was  con- 
ducted by  Jamison,  who,  for  the  trustee,  acted  as  an  auctioneer 
in  crying  the  sale.  There  is  abundant  authority  in  both  this 
and  other  jurisdictions  to  sustain  the  right  of  a  trustee  in  em- 
ploying an  auctioneer  to  cry  a  sale.  {Fogarty  v.  Sawyer,  23 
Cal.  570;  Kennedy  v.  Dunn,  38  Cal.  340;  Connelly  v.  Belt,  5 
Cranch  C.  C.  405,  [Fed.  Cas.  No.  3117].) 

Appellant  further  contends  that,  conceding  the  board  of 
directors  might  empower  its  attorney  to  conduct  the  sale,  such 
power  should  have  been  conferred  by  a  formal  resolution 
adopted  by  its  board  after  the  contingency  justifying  the  sale 
had  arisen.  We  think  it  competent  for  the  managing  oflBcer, 
in  the  absence  of  any  resolution,  to  employ  one  to  perform 
the  mechanical  act  of  making  a  sale  in  the  execution  of  a  trust 
There  would  seem  to  be  no  more  reason  for  such  formal  action 
in  this  case  than  there  would  be  for  like  formal  action  au- 
thorizing the  delivery  of  papers  held  by  the  corporation  in 
escrow.  (Bank  v.  Stone,  121  Cal.  208,  [53  Pac.  634].)  The 
making  of  the  sale  was  not  such  a  corporate  act  as  required 
formal  action  of  the  board  of  directors.  It  was  neither  mak- 
ing nor  authorizing  a  sale  of  its  own  real  estate.  The  case  of 
Salfield  V.  Sutter  etc.  Co.,  94  Cal.  549,  [29  Pac.  1105],  cited 
by  appellant,  is  not  in  point,  for  the  reason  that  formal  action 
of  the  board  was  there  held  necessary  by  virtue  of  the  pro- 
visions of  section  2310  of  the  Civil  Code,  which  section  has  no 
application  to  the  facts  under  consideration. 

3.  It  is  clear  that  no  tender  of  any  amount  was  made  in 
payment  of  the  note,  interest  or  costs  before  sale,  and  the 
fact  that  subsequent  to  the  sale  and  before  the  execution  of  the 
trustee's  deed  to  the  purchaser  of  the  property  appellant  de- 
posited with  the  trustee  a  sum  of  money  sufficient  to  pay  the 
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amount  due  Barnum,  with  costs,  could  not  aifect  the  validity 
of  the  sale,  nor  vest  in  appellant  the  right  to  a  reconveyance 
of  the  property. 

4.  It  is  next  contended  that  the  sale  should  be  set  aside  on 
account  of  unfair  conduct  of  the  trustee.  Prior  to  the  ex- 
ecution of  the  deed  of  trust  Sparkman  was  indebted  to 
Barnum,  and  to  secure  payment  of  such  indebtedness  he  and 
his  wife  executed  to  Barnum  a  deed  to  said  property,  ab- 
solute in  form,  but  intended  as  a  mortgage.  This  deed  was 
not  filed  for  record  until  January  25,  1905.  It  does  not  ap- 
pear that  anyone  was  deterred  from  bidding  by  reason  of  the 
existence  of  the  deed,  or  misled  into  the  belief  that  it  was 
other  than  a  subsequent  mortgage.  There  was  some  corre- 
spondence between  Barnum  and  the  trustee  with  reference  to 
the  purchase  of  the  note  from  the  Browns.  A  careful  inspec- 
tion of  this  correspondence,  however,  does  not  disclose  any  un- 
fairness toward  appellant  upon  the  part  of  the  trustee,  and 
appellant  does  not  suggest  wherein  any  conduct  of  the  trustee 
with  reference  to  this  deed,  or  in  connection  with  the  corre- 
spondence, prejudiced  appellant,  {Herbert  Kraft  Co.  v. 
Bryan,  140  Cal.  73,  [73  Pac.  745].)  Mrs.  Barnum  specified 
the  amount  which  she  was  willing  to  bid  for  the  property, 
and  requested  the  trustee  to  have  some  one  appear  and  make 
such  bid.  One  of  the  oflScers  of  the  corporation  requested  an 
employee  thereof  to  act  for  her,  and  in  obedience  to  her  in- 
Btructions  he  did  appear  and  bid  in  for  her  and  in  her  name 
the  property  for  the  amount  of  the  indebtedness  and  costs. 
He  merely  carried  out  her  instructions  and  in  doing  this  did 
not  in  any  way  represent  the  trustee.  "The  trustee  may 
himself  make  the  bid  at  the  instance  of  the  beneficiary,  with- 
out impairing  the  validity  of  the  sale."  (Felton  v.  Le  Breton, 
92  CaL  467,  [28  Pac.  490].)  The  conduct  of  the  trustee  in 
giving  instructions  to  Mrs.  Barnum  does  not  indicate  a  de- 
sire to  act  unfairly ;  on  the  contrary,  as  between  both  parties, 
It  is  manifest  that  the  trustee  diligently  endeavored  to  im- 
partially perform  the  duties  imposed  upon  it,  and  with  the 
utmost  fairness  toward  Sparkman,  appellant  and  Mrs. 
BarnuHL 

The  property  sold  for  $2,039.25,  and  the  court  finds  that  at 
the  date  of  said  sale  its  value  was  $3,500.  It  is  contended  that 
this  inadequacy  of  price,  taken  in  connection  with  the  alleged 
unfairness  of  the  trustee,  constitutes  sufficient  grounds  for 
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reversal.  The  record  discloses  no  iinfaimess  on  the  part  of 
the  trustee;  nor  is  it  made  to  appear  wherein  plaintiff  was 
injured  by  any  wrongful  or  fraudulent  act  of  the  trustee. 
Under  the  terms  of  the  deed  it  was  the  imperative  duty  of 
the  trustee  to  sell  the  property.  It  had  no  discretion  in  the 
matter.  In  such  case,  inadequacy  of  price,  standing  alone,  is 
not  sufficient  to  justify  the  vacation  of  a  sale.  The  inadequacy 
may  be  so  gross  as  will  in  itself  indicate  misconduct,  unfair- 
ness or  fraud  on  the  part  of  the  trustee,  but  such  is  not  the 
case  here.  The  deed  imposed  an  obligation  upon  the  trustee  to 
accept  the  highest  bid  offered  and  it  could  not,  without  a  viola- 
tion of  its  duty  to  Bamum,  refuse  it.  (Carter  v.  Abshire,  48 
Mo.  300;  Clark  v.  8t  Louis  etc.  B.  B.  Co.,  58  How.  Pr.  21; 
Horsey  v.  Hough,  38  Md.  130;  Copsey  v.  Sacramento  Bank, 
133  Cal.  660,  [85  Am.  St.  Rep.  238,  66  Pac.  204].)  In  the 
case  of  Herbert  Kraft  Co.  v.  Bryan,  140  CaL  73,  [73  Pac. 
745],  the  court,  in  considering  a  like  subject,  says:  **As 
plaintiff  was  the  highest  bidder,  it  is  difficult  to  see  how  the 
trustees  could  have  refused  to  accept  the  bid  without  violating 
their  duty  to  the  executor."  (Perry  on  Trusts,  6th  ed.,  sec. 
602-Z.) 

The  trustee  was  under  no  duty  to  make  other  effort  to  pro- 
cure bidders  than  to  advertise  the  sale  in  the  manner  provided 
in  the  deed  of  trust.  (Harlin  v.  Nation,  126  Mo.  27,  [27  S.  W. 
H30].) 

5.  After  the  sale,  in  a  conversation  with  appellant,  Mr. 
Jamison  stated  that  he  thought  Mrs.  Bamum  would  let  him 
have  the  property  for  what  it  had  cost  her.  Stockwell  there- 
upon, at  Jamison's  suggestion,  deposited  with  the  trust  com- 
pany which  had  acted  as  trustee  a  sum  of  money  sufficient  to 
covei  the  cost  of  the  property  to  Bamum.  Jamison  then 
wrote  to  Mrs.  Bamum  suggesting  that  she,  in  consideration 
of  this  deposit  for  her  account,  quitclaim  the  property  to 
Stockwell,  and  stated  that  he  had  come  to  the  office  intending 
to  redeem  and  that  the  sale  worked  a  hardship  upon  Stock- 
well.  The  court  held  that  Jamison  in  writing  this  letter  had 
no  right  to  bind  the  trustee.  There  was  no  error  in  the  ruling 
of  the  court  It  could  not  bind  Mrs.  Bamum  in  any  way, 
and  it  does  not  appear  that  he  had  any  authority  to  speak  for 
the  corporation  after  the  sale.  Moreover,  it  does  not  purport 
to  be  a  statement  of  fact,  but  rather  an  expression  of  opinion. 
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and,  under  the  circumstances,  a  laudable  desire  to  aid  ap- 
pellant in  a  repurchase  of  the  property  from  Bamum. 

It  is  unnecessary  to  refer  directly  to  other  points  urged  by 
appellant,  as  they  are  sufSciently  covered  by  the  foregoing 
discussion. 

Judgment  and  order  are  affirmed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  March  10, 1908. 


(GiT.  No.  446.    Second  AppeUaU  Distriei— January  13,  1908.] 

WILLIAM  M.  MABRY,  Respondent,  v.  M.  RANDOLPH,  W. 
T.  MICHAELS  et  al.,  Appellants. 

FBAim    IN    PBOOTJRmO    EZGHANGl    OF    PBOPSBTT — ^AGI&NCT — AVEBMENTS 

OF  Complaint— Trial  of  Issue — Objection  upon  Appeal. — ^Where 
a  eomplaint  in  an  action  to  compel  restitution  of  property,  an 
exchange  of  which  was  procured  by  fraud,  contains  numerous  re- 
citals as  to  the  relation  of  principal  and  agent  between  plaintiff 
and  defendants  appealing,  and  their  answer  denied  the  agency,  and 
trial  was  had  upon  that  issue,  the  finding  upon  which  was  for 
the  plaintiff,  the  appellants  cannot  object  upon  appeal  that  the 
eomplaint  did  not  tender  a  suf&cient  issue  upon  the  fact  of  agency. 

lb.— PuacHASB  OF  Pbopertt  bt  FRAxn>  OF  Agents,  and  Sale  at 
Advanced  Price. — The  law  prohibits  agents  from  purchasing  prop- 
erty at  the  rate  fixed  by  the  owner  and  selling  it  to  the  principal 
at  an  advance  pricci  where  the  facts  are  concealed  from  the  prin- 
cipaL 

Ib^ — ^Beliancb  of  Plaintiff  upon  Truth  of  False  Bbpresentations 
— Suffigienct  of  Averment. — Where  the  complaint  alleged  that 
the  plaintiff  relied  ui>on  the  good  faith  and  representations  of 
defendants  as  to  the  price  and  value  of  the  property  exchanged 
for  hie  own,  when  he  deeded  his  property  in  exchange  therefor  to 
one  of  them,  who  was  the  mere  tool  of  the  others,  such  averment 
of  reliance  necessarily  implies  a  belief  in  the  truth  of  the  represen- 
tations made  by  the  defendants,  and  is  sufficient. 

I»«— SuFFiciBNOT  OF  Pboof.— ffeld,  that  the  acts  of  fraud  alleged  in 
the  complaint  were  clearly  and  folly  proved  l^^  evidence  from  which 
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onlj  one  inference  can  be  drawn,  establishing  the  relation  of  prin- 
eipal  and  agent,  and  a  fraudulent  eombination  and  eonspiracj  of 
the  agents  with  other  defendants  to  defrand  the  plaintiff  as  prin- 
cipal, and  that  nothing  is  wanting  to  prove  tho  grossest  fraud  and 
eonspiracj,  the  evidences  of  which  are  overwhelming. 

Id. — Motion  poe  Nonsuit — Sufficiency  of  Notice  of  Rescission. — 
A  motion  for  a  nonsuit  for  want  of  a  sufficient  notice  of  rescission 
before  suit  was  properlj  denied  in  view  of  the  facts  proved  in  the 
case,  which  included  proof  or  demand  bj  the  plaintiff  of  the  restitu- 
tion of  his  property  before  suit,  together  with  an  offer  to  redeed 
the  property  exchanged  therefor,  together  with  its  rental  value. 

Id. — ^Rescission  not  an  Exclusivx  Remedy. — Rescission  is  not  an  ex- 
clusive remedy  in  cases  of  the  character  alleged  in  the  complaint. 
Where  a  trustee  obtains  the  property  of  his  beneficiary  by  fraud, 
a  eourt  of  equity  may  decree  a  reconveyance  upon  appropriate 
terms,  without  any  previous  offer  of  rescission  by  the  party  de- 
frauded. 

Id. — Estoppel  of  Appellants  to  Complain  of  Laches  in  Disooveby 
of  Concealed  Fraud. — It  does  not  lie  in  the  mouth  of  the  appel- 
lants to  complain  of  the  want  of  promptness  of  plaintiff  in  discov- 
ering the  fraud  and  proceeding  to  rescind,  owing  to  their  conceal- 
ment in  violation  of  their  duty  to  him  and  his  interests,  which  pre- 
vented him  from  knowing  the  actual  conditions  at  tho  time  of  the 
transaction.  Equity  rewards  the  diligent;  but  this  rule  has  no 
application  to  the  diligent  in  concealment  and  deceit. 

Id. — ^Evidence  of  Experts — Qualification — Value  of  Plaintiff's 
Property — ^Discretion. — The  qualification  of  experts  to  testify  as 
to  their  opinion  of  the  value  of  an  orange  grove,  the  property  of  the 
plaintiff  which  was  the  subject  of  exchange,  was  largely  within 
the  discretion  of  the  trial  eourt,  and  where  no  abuse  ef  its  dis- 
eretion  appears,  its  admission  of  such  testimony  will  not  h%  dia- 
turbed. 

Id. — Evidenos— Prices  of  Property  at  Time  of  Contract  fob  Ex- 
change— Removal  of  Signs. — Testimony  was  admissible  within 
the  issues  to  show  the  prices  at  which  each  property  which  was 
the  subject  of  exchange  was  listed  by  plaintiff,  and  by  the  owner 
of  the  property  to  be  exchanged  at  the  time  of  the  eontraet  for 
exchange,  and  to  show  that  the  signs  of  the  owner  of  the  property 
purchased  through  plaintiff's  agents  were  removed  therefrom  before 
the  exchange  was  effected. 

Jd. — ^Unprejt^icial  Ruunos. — Rulings  as  to  the  rejection  of  evidence, 
whether  proper  or  not,  which  were  inunaterial  and  without  preju- 
dice to  the  appellants,  cannot  be  ground  for  reversal 

Id. — ^Valui  of  Property  Fraudulently  Purchased  Immaterial^ — 
The  exclusion  of  evidence  as  to  the  value  of  the  property  fraudo- 
lentfy   purchased  is   immatcriaL    It   being   established   that   those 
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who  effected  the  purchase  were  the  agents  and  trustees  of  the  plain- 
tiff, and  that  they  acquired  the  property  during  the  existence  of  the 
fiduciary  relation  at  a  sum  less  than  one-half  of  that  whieh  they 
represented  to  the  plaintiff  they  had  paid,  the  judgment  of  the 
eourt  must  be  sustained,  whatoYei  the  value  of  the  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loi 
Angeles  County.    N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Davis,  Kemp  &  Post,  and  H.  H.  Appel,  for  Appellants. 

STames  P.  Clark,  and  M.  M.  Meyers,  for  Respondent 

TAGGART,  J. — ^A  suit  in  equity  to  compel  restoration  of 
property  procured  by  fraud.  The  appeal  is  from  the  judg- 
ment. 

The  facts  relied  upon  for  recovery,  and  substantially  as 
alleged  in  the  complaint,  are  as  follows:  On  June  2,  1905, 
plaintiff  was  the  owner  of  an  orange  grove  situated  near  the 
town  of  San  Dimas  of  the  value  of  $7,500,  and  against  which 
there  subsisted  a  mortgage  of  $2,500.  The  defendant  Michaels, 
with  whom  the  property  was  listed  for  exchange,  on  that  day 
represented  to  plaintiff  that  the  Maxon  Realty  Company  could 
effect  an  advantageous  exchange  of  the  grove  for  other  prop- 
erty, and  thereby  induced  plaintiff  to  go  to  the  office  of  that 
company,  where  he  met  one  of  the  Maxon  brothers,  who  con- 
stituted the  company,  and  the  defendant  Bell,  who  he  was 
told,  by  Maxon,  was  associated  in  business  with  them.  The 
Maxon  Realty  company  engaged  to  act  for  plaintiff  and  to  pro- 
cure an  exchange  of  his  orange  grove  for  a  house  and  lot  in 
the  city  of  Los  Angeles,  a  written  authority  for  which  purpose 
was  given  to  the  Maxon  Realty  Company  and  the  commissions 
for  their  services  in  this  behalf  fixed  at  $125.  The  same  day 
plaintiff  was  taken  by  Bell  to  see  the  house,  from  which,  in 
pursuance  of  the  scheme  of  appellants  to  cheat  and  defraud 
plaintiff,  all  signs  and  marks  tiiat  would  indicate  its  owner- 
ship had  been  removed,  and  it  was  represented  to  him  by  Bell 
and  one  of  the  Maxons  that  the  owner  thereof  held  the  prop- 
erty for  sale  at  $8,500,  and  would  not  sell  for  less,  and  that 
this  was  the  reasonable  value  of  it.  It  was  also  represented  to 
him  that  the  property  was  encumbered  by  a  mortgage  for 
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$3,500.  The  truth  was,  and  it  was  well  known  to  appellants, 
that  the  owners  thereof,  Winstanley  by  name,  were  oflfering  the 
property  for  sale  at  $4,000,  and  it  was  mortgaged  for  $1,800 
and  no  more.  Plaintiff  went  to  San  Francisco  that  afternoon, 
leaving  the  matter,  including  the  examination  of  title,  in  the 
hands  of  the  Maxon  Realty  Company,  as  his  agents,  to  be 
closed  up.  On  the  following  day,  appellants,  acting  through 
Bell,  purchased  the  Winstanley  property  from  the  owners 
thereof,  taking  title  to  the  property  in  the  name  of  the  de- 
fendant Randolph  (who  permitted  her  name  to  be  used  for  a 
nominal  consideration),  and  gave  as  a  consideration  therefor 
the  sum  of  $3,800 ;  the  purchase  price  being  made  up  of  a  small 
sum  in  cash,  two  notes  of  $850  secured  by  a  second  mortgage  on 
the  property,  and  the  original  $1,800  mortgage  standing 
against  the  Winstanleys.  On  the  5th  of  June,  plaintiff  wrote 
the  Maxon  Realty  Company  not  to  make  the  exchange  and 
attempted  to  recall  the  authority  given  to  that  company.  He 
was  informed  that  the  agreement  for  the  exchange  had  already 
been  made,  when  in  fact  it  was  not  made  until  after  his  letter 
was  received.  On  June  14,  1905,  relying  on  the  good  faith  of 
his  said  agents  and  their  representations  that  he  was  legally 
bound  to  carry  out  the  transaction  and  as  to  the  value  at 
which  the  owners  of  the  house  and  lot  held  the  said  prop- 
erty, he  made  a  deed  of  the  orange  grove  to  the  defendant 
Randolph  and  accepted  a  deed  from  her  of  the  house  and  lot, 
and  paid  appellants  the  commission  for  making  the  exchange. 
During  all  this  time  the  names  of  the  real  owners  were  con- 
cealed from  plaintiff  and  his  inquiries  as  to  their  names  un- 
answered or  evaded;  and  during  said  time  plaintiff  was  un- 
acquainted with  the  value  of  property  in  the  portion  of  Los 
Angeles  city  where  this  house  was  located,  and  appellants  knew 
this  and  knew  that  plaintiff  relied  entirely  upon  their  judg- 
ment as  to  such  value.  On  August  12,  1905,  defendant  Ran- 
dolph, at  the  direction  of  the  other  appellants,  negotiated  a 
loan  of  $3,200  on  said  orange  grove,  paid  off  the  mortgage  for 
$2,500  theretofore  subsisting  on  the  property  and  appropriated 
the  residue.  On  August  26th,  plaintiff  having  learned  that 
appellants  were  negotiating  a  sale  of  the  orange  grove  to  the 
defendant  Thomas,  and  having  discovered  the  fraud  practiced 
upon  him  in  the  exchange,  notified  Thomas  in  writing  of  his 
ownership  of  the  property  and  that  he  intended  to  have  the 
exchange  set  aside  on  account  of  the  fraud.    On  August  29th 
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he  notified  the  defendant  Randolph  of  his  intention  in  writing 
and  demanded  a  restoration  of  his  property,  at  the  same  time 
offering  to  reconvey  the  house  and  lot  and  tendering  a  deed 
and  $60  in  money  as  rent  for  the  use  of  the  property  from 
June  14th.  On  the  following  day  the  orange  grove  was  con- 
veyed to  Thomas,  and  on  September  2,  1905,  this  action  was 
commenced.  The  rights  of  defendant  Thomas,  Title  Insurance 
and  Trust  Company,  and  Rainey  were  protected  by  the  judg- 
ment, and  they  do  not  join  in  the  appeal. 

It  is  contended  by  appellants  that  the  complaint  is  defective 
upon  two  theories:  (1)  That  there  is  no  direct  allegation  that 
appellants  or  any  of  them  were  the  agents  of  the  plaintiff  in 
said  transactions  so  as  to  create  a  relation  of  confidence  be- 
tween them  and  obligate  them  as  trustees;  and  (2)  That  there 
is  an  absence  of  averment  of  the  belief  by  plaintiff  of  the 
representations  alleged  to  have  been  made  to  him  by  the  de- 
fendants, thus  failing  to  state  a  cause  of  action  on  the  ground 
of  false  and  fraudulent  representations. 

In  respect  to  the  first  matter,  it  appears  from  the  record  that 
the  answer  expressly  denies  such  an  agency,  that  evidence  was 
introduced  by  plaintiff  at  the  trial  to  support  the  theory  of 
agency,  that  defendants  introduced  evidence  to  rebut  it,  that 
no  objection  to  the  evidence  upon  this  ground  was  interposed 
by  either  party,  that  such  an  issue  was  fully  tried  and  findings 
made  thereon  by  the  court.  If  the  complaint  were  without 
allegation  in  this  respect  the  judgment  would  not  be  reversed 
by  an  appellate  court  on  this  ground,  the  issue  having  been 
already  tried  in  good  faith  and  without  objection  upon  the 
pleadings  before  the  court.  But  the  complaint  is  not  entirely 
lacking  in  this  respect.  It  contains  numerous  recitals  of  the 
relation  of  principal  and  agent  between  the  parties  and  the 
reliance  of  plaintiff  on  defendants  because  of  that  relation.  It 
also  alleges  that  defendants  induced  the  plaintiff  ''to  enter 
into  a  writing  authorizing  the  said  Maxon  Realty  Company  to 
make  for  plaintiff  an  exchange  of  his  .  •  .  orange  grove  for 
the  .  •  .  house  and  lot,  and  agreeing  to  pay  to  said  Maxon 
Realty  Company  $125  commission  for  acting  as  agent  for 
plaintiff  in  making  such  exchange";  and  that  the  commission 
was  paid  by  plaintiff  and  accepted  by  appellants  for  services 
in  making  such  exchange. 

The  other  objection  to  the  complaint  appears  to  be  equally 
ill-founded.    It  ia  expressly  alleged  that  plaintiff  relied  upon 


Digitized  by  VjOOQ IC 


426  Mabry  v.  Randolph.  [7Cal.  App, 

the  good  faith  and  representations  of  defendants  when  he 
made  and  delivered  the  deed  of  his  orange  orchard  to  the  de- 
fendant Randolph,  who  was  the  mere  tool  of  the  other  ap- 
pellants. A  reliance  upon  the  representations  of  another  per- 
son in  respect  to  any  fact  necessarily  implies  a  belief  in  the 
truth  of  the  statement  thus  made.  (David  v.  Moore,  46  Or. 
148,  [79Pac.417].) 

The  motion  for  a  nonsuit  was  properly  denied.  The  acts  of 
fraud  alleged  in  the  complaint  were  proven  by  evidence  from 
which  but  one  inference  could  be  drawn  and  which  fully  war- 
ranted the  findings  made.  Every  case  of  fraud  must  be  de- 
termined upon  its  own  particular  facts  and  circumstances. 
The  relation  of  principal  and  agent  between  the  plaintiff  and 
the  Maxon  Realty  Company  and  the  combination  and  con- 
apiracy  between  the  Maxon  Realty  Company  and  the  other  ap- 
pellants were  clearly  alleged  and  proven.  The  sale  by  Ran- 
dolph to  plaintiff  was  a  sale  by  the  Maxon  Realty  Company 
and  Bell.  The  law  prohibits  an  agent  from  purchasing  prop- 
erty after  the  creation  of  the  agency  and  selling  it  to  his  prin- 
cipal at  an  advance  without  a  full  disclosure  to  his  principal 
of  all  the  facts  connected  with  his  purchase.  Nothing  is  want- 
ing to  establish  a  case  of  the  grossest  fraud.  The  attempt  to 
convey  the  property  after  demand  for  a  restoration  shows  an 
intent  to  prevent  the  plaintiff  from  obtaining  redress  which 
gives  color  to  the  whole  transaction.  In  addition  to  this,  it 
was  clearly  proven  that  an  attempt  was  made  to  manufacture 
evidence  by  the  alteration  of  the  written  agreement  between 
plaintiff  and  the  Maxon  Realty  Company  after  the  plaintiff 
began  to  assert  his  rights.  The  evidences  of  fraud  and  con- 
spiracy are  overwhelming. 

The  other  ground  of  the  motion,  that  a  sufficient  notice  of 
rescission  was  not  served  by  plaintiff,  cannot  be  considered  in 
connection  with  the  facts  of  this  case.  Rescission  is  not  an  ex- 
clusive remedy  in  cases  of  fraud  of  this  character.  Where  a 
trustee  obtains  the  property  of  his  beneficiary  by  fraudulent 
means,  a  court  of  equity  may  direct  a  reconveyance  of  the 
property  upon  terms  appropriate  to  the  case  without  any  pre- 
vious effort  at  rescission  by  the  party  defrauded.  {More  v. 
More,  133  Cal.  489,  [65  Pac.  1044].)  We  think,  however,  the 
written  demand  made  by  plaintiff  here  was  sufficient  if  a  notice 
had  been  prerequisite  to  recovery.  It  does  not  lie  in  the  mouth 
of  appellants  to  complain  of  the  want  of  promptness  of  plain* 
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tiff  in  discovering  the  fraud,  aud  proceeding  to  rescind,  since 
it  was  their  concealment  in  violation  of  their  duty  to  him  and 
his  interests  which  prevented  him  from  knowing  the  actual 
conditions  at  the  time  of  the  transaction.  Equity  rewards  the 
diligent,  but  this  has  no  application  to  the  diligent  in  conceaL 
ment  and  deceit. 

The  qualification  of  a  witness  to  give  an  expert  opinion  as 
to  the  value  of  land  must  be  left  largely  to  the  determination 
of  the  trial  court.  In  a  commuDity  where  land  changes  hands 
of teuer  in  a  twelve  months  than  its  products  are  marketed,  and 
real  estate  values  form  the  principal  topic  of  conversation, 
a  different  rule  must  be  applied  from  that  which  obtains  in 
older  and  longer  settled  sections  where  the  exchange  of  real 
estate  is  an  exceptional  transaction.  We  cannot  say  that  the 
trial  court  abused  its  discretion  in  allowing  plaintiff  and  the 
witness  Hall  to  testify  as  to  the  value  of  the  orange  grove,  and 
in  the  absence  of  an  abuse  of  discretion,  the  ruling  of  that 
court  will  not  be  disturbed.  (Howland  y.  Oakland,  110  Cal. 
521,  [42  Pac.  983].) 

The  questions  asked  of  plaintiff  as  to  the  price  at  which  his 
orange  grove  was  listed,  the  removal  of  the  signs  from  the 
Winstanley  house,  and  his  knowledge  of  the  ownership  of  the 
property  bore  directly  upon  issues  made  by  the  pleadings. 
This  is  also  true  of  the  testimony  of  Winstanley  in  relation  to 
the  same  matter,  and  to  the  price  at  which  he  was  offering  his 
place  on  June  2,  1905.  The  notice  of  rescission  was  com- 
petent, was  a  sufficient  demand  for  restoration  of  the  prop- 
erty, and  properly  admitted  in  evidence.  While  two  of  the 
questions  propounded  to  plaintiff  were  open  to  the  objection 
tiiat  they  called  for  the  conclusion  of  the  witness,  they  were 
not  prejudicial  as  the  same  matter  was  elicited  by  questions 
elsewhere  which  were  not  objected  to  and  which  called  for 
facts.  The  use  of  the  words  *'what  did  you  understand," 
when  counsel  evidently  intend  to  inquire  "what  was  said"  or 
"what  was  done"  by  the  parties,  is  a  common  error,  but  for 
that  reason  alone  is  not  to  be  commended  or  the  use  en- 
couraged. In  the  instance  at  bar  no  prejudice  resulted  from 
it 

The  question  addressed  to  the  defendant  George  Maxon  as 
to  whether  or  not  there  was  any  conspiracy  to  defraud  plain- 
tiff called  for  a  conclusion  which  the  court  should  make  and 
the  objection  to  it  was  properly  sustained.    The  inquiry  as  to 
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the  value  of  the  orange  grove  of  the  witness  Nowlin  called 
for  competent  testimony  from  a  qualified  witness  upon  an 
issue  made  by  the  pleadings,  but  its  rejection  was  not  pre- 
judicial, as  the  judgment  of  that  court  rests  upon  a  breach 
of  trust  of  appellants  and  the  amount  of  damage  becomes 
immaterial.  This  is  true,  also,  of  the  question  as  to  the  value 
of  the  Winstanley  property  addressed  to  C.  C.  Maxon.  It  be- 
ing established  that  the  Maxon  Realty  Company  were  trustees 
for  plaintiff  and  that  they  acquired  the  Winstanley  property 
during  the  existence  of  the  fiduciary  relation  for  a  sum  less 
than  one-half  of  that  which  they  represented  to  their  prin- 
cipal they  had  paid,  the  judgment  of  the  court  would  have  to 
be  sustained  whatever  the  value  of  the  property.  It  was  not 
so  much  a  question  of  value,  but  one  of  bona  fides,  and  the 
principal  was  entitled  to  every  dollar  that  his  agents  made  in 
the  transaction  except  the  commission  agreed  to  be  paid  to 
them.  The  question  propounded  to  the  defendant  George 
Maxon,  *'Did  you  make  any  representations  to  Mr.  Mabry 
with  reference  to  the  value  of  the  property?"  was  not  open 
to  the  objection  that  it  was  leading,  since,  as  a  defendant,  he 
was  entitled  to  have  his  attention  directed  to  the  charge  madt 
against  him  and  permitted  to  negative  it,  but  it  was  substan- 
tially answered  later  and  no  prejudice  from  the  ruling  of  the 
court  is  apparent. 

No  prejudicial  error  appearing  in  the  record,  the  judgment 
is  affirmed. 

Allen,  P.  J.,  and  Shaw,  ST.,  concurred 
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[Chr.  No.  440.    Second  Appellate  DiBtriet.— Jannary  20,  1908.] 

G.  S.  PORTER,  Appellant,  v.  HARRY  E.  DOUGLASS,  Ad- 
ministrator  of  Estate  of  MARY  A.  DOUGLASS,  Alias 
MARY  A.  PORTER,  Deceased,  et  al..  Heirs  of  MARY 
A.  DOUGLASS,  Respondents. 

Action  to  Dxglabx  Trust — Qirrs  to  Wm  of  Anothik  Mam — Estate 
OF  DsoEAsso  Wife — Suppobt  of  Fimdinos. — Where  the  findings 
■how  that  plaintiff,  while  having  adulteroui  intercourse  with  one 
who  was  known  to  be  the  wife  of  another  man,  made  her  payments 
of  money  intended  as  gifts  to  her,  and  that  none  of  the  proper^ 
purchased  by  her  therewith,  or  held  by  her,  was  held  in  trust  for 
Um,  and  snch  findings  are  suiBeiently  supported  by  the  evidence, 
be  cannot  maintain  an  action  to  enforce  a  trust  against  the  admin- 
istiator  and  heirs  of  her  estate. 

lb. — ^PBXsuMPnoN  OF  Bbsxtltino  Trust  Overcome. — ^Any  presumption 
of  a  trust  resulting  from  the  furnishing  of  the  money  by  the  plain- 
tiff to  the  decedent  is  overcome  by  evidence  showing  that  the  pay- 
ments were  intended  as  gifts  to  the  decedent. 

Ip^— Evidence — ^Payment  of  Burial  Expenses  Inadmissible. — ^Where 
the  complaint  shows  that  plaintiff  and  the  decedent  were  never 
married,  the  court  did  not  err  in  excluding  evidence  that  he  paid 
her  burial  expenses,  as  tending  to  show  that  the  deceased  was  plain- 
tiff's wife. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jones  &  Drake,  for  Appellant 

Wm.  Mattoon,  M.  C.  Hester,  and  G.  P.  Adams,  for  Re- 
spondents. 

SHAW,  J. — ^Mary  A.  Douglass  and  defendant  David  E. 
Douglass  were  husband  and  wife.  She  died  intestate  on  De- 
cember 28,  1904,  leaving  as  her  heirs  her  said  husband  and 
three  sons,  Claude  Douglass,  Bert  Douglass,  and  Harry  E. 
Douglass,  the  last  named  of  whom  was  appointed  adminis- 
trator of  her  estate.    This  estate  consists  of  certain  real  estate 
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and  mortgages,  the  consideration  for  the  purchase  of  which 
plaintiff  claims  to  have  furnished,  and  all  of  which  property 
he  claims  the  deceased  held  in  trust  for  him.  In  this  action  he 
seeks  a  decree  of  court  establishing  a  trust  and  adjudging  that 
he  is  the  owner  of  the  property.  As  appears  f  I'om  the  evidence 
and  findings,  the  plaintiff,  prior  to  July  15,  1902,  was  in  the 
employ  of  the  defendant  David  B.  Douglass  in  Omaha,  Ne- 
braska, and  boarded  with  said  defendant  with  whom  said  Marv 
A.  Douglass,  deceased,  was  then  living  as  his  wife.  Plaintiff 
had  known  both  Douglass  and  his  wife  since  1886,  and  knew 
that  they  were  living  together  as  husband  and  wife  with  their 
three  children.  Plaintiff  left  the  home  and  employ  of  said 
defendant  David  B.  Douglass  at  the  latter 's  request,  and 
came  to  Los  Angeles,  from  which  place  he  carried  on  a  cor- 
respondence with  Mary  B.  Douglass  and  urged  her  to  come 
to  him.  She  followed  plaintiff  to  Los  Angeles,  and  after 
going  through  a  pretended  marriage  ceremony,  on  a  vessel  at 
sea,  plaintiff  and  said  Mary  A.  Douglass  lived  together  as 
husband  and  wife  up  to  the  time  of  her  death.  It  was  during 
this  period  that  the  title  to  the  property  involved  in  the  actioti 
was  acquired  by  said  deceased. 

The  court  gave  judgment  for  defendants.  Plaintiff  moved 
for  a  new  trial,  which  was  denied,  and  he  appeals  from  both 
the  judgment  and  the  order  denying  his  motion  for  a  new 
trial. 

The  court  found  that  plaintiff  at  all  times  knew  that  Mary 
A.  Douglass  was  the  wife  of  David  B.  Douglass ;  that  plaintiff 
voluntarily  placed  in  the  hands  of  the  deceased,  without  any 
agreement  as  to  what  she  should  do  with  it,  the  money  with 
which  she  purchased  a  part  of  the  property ;  that  other  prop- 
erty was  purchased  with  the  joint  earnings  of  the  plaintiff 
and  Mary  A.  Douglass,  the  title  to  which  was,  at  the  request  of 
plaintiff,  conveyed  to  her  and  by  him  intended  to  be  and  was 
a  gift ;  that  a  note  and  mortgage  securing  the  payment  of  the 
same  was  made  in  the  joint  names  of  plaintiff  and  decedent, 
with  the  full  knowledge  and  consent  of  plaintiff,  and  the 
mortgage  as  thus  made  filed  by  him  for  record ;  that  none  of 
the  property  was  held  by  Mary  A.  Douglass  in  trust  for 
plaintiff. 

Appellant  contends  that  as  the  parties  were  not  husband 
and  wife,  the  presumption  of  a  trust  in  favor  of  the  plaintiff 
arises  by  reason  of  the  fact  that  he  furnished  at  least  a  part  of 
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the  money  to  make  the  purchase.  (Civ.  Code,  sec.  853.)  Con- 
ceding that  the  presumption  does  arise  in  this  case,  it  is  over- 
come by  the  evidence,  which  fully  justifies  the  findings  made  by 
the  court.  Indeed,  appellant's  counsel  do  not  attempt  to  point 
out  specifically  wherein  the  evidence  fails  to  support  the  find- 
ings, but  discuss  the  case  in  a  general  way,  assigning  as  a 
reason  for  such  course  that  the  presentation  as  thus  made 
is  in  a  more  ** palatable  form."  Counsel's  desire  is  commend- 
able, and  any  failure  in  this  regard  is  due  to  the  facts  of  the 
case,  not  to  a  want  of  ability  exhibited  in  the  presentation. 
The  language  used  in  an  opinion  handed  down  at  the  present 
term  of  this  court  in  the  case  of  Bertelsen  v.  Bertelsen,  ante, 
p.  258,  [94  Pae.  80],  is  applicable  to  this  case.  It  was  there 
said,  in  discussing  a  case  somewhat  similar  as  to  facts,  but  of 
far  more  merit:  "We  would  not  be  inclined,  even  if  the  find- 
ings that  the  sums  of  money  paid  by  defendant  were  in  the 
nature  of  a  gift  were  not  entirely  supported  by  the  evidence, 
to  disturb  the  judgment." 

Appellant  contends  that  the  court  erred  in  sustaining  an 
objection  to  a  question  asked  plaintiff  as  to  whether  he  paid 
the  burial  expenses  of  deceased,  his  claim  being  that  proof  that 
he  paid  such  expenses  tends  to  corroborate  the  theory  that 
deceased  was  the  wife  of  plaintiff.  His  complaint  shows  that 
he  and  Mary  A.  Douglass  were  never  married.  We  cannot 
conceive  of  any  theory  upon  which  such  evidence  would  be  ad- 
missible. 

There  is  nothing  in  other  points  vrged. 

Judgment  and  order  are  affirmed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  19, 1908. 
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[GIt.  No.  433.    Second  AppeHate  District. — Janiurf  20,  1908.] 
B.  E.  AMOS,  Respondent,  v.  AETHUE  COHN,  Appellant 

FoBGiBLi  DxTAiNEft— CoMBTBUonoN  OF  GoDB. — The  word  "force"  need 
in  the  definition  of  "forcible  detainer,"  contained  in  subdivinon 
1  of  section  1160  of  the  Code  of  Civil  Procedure,  contemplates  actual 
force,  or  such  conduct  on  the  part  of  defendant  as  tends  to  inspire 
a  just  apprehension  of  violence,  bj  one  unlawfullj  in  possession. 
Where  the  entry  was  lawful  and  the  possession  peaceable,  that  sub- 
division does  not  apply. 

Id. — Findings  Against  Evidsnob. — Held,  that  findings  that  the  de- 
fendant "unlawfully  took  possession  of  the  premises  described  in 
the  complaint,"  at  a  certain  date,  "and  has  ever  since,  by  force, 
unlawfully  held  and  kept  possession  of  said  premises,"  are  against 
the  evidence,  where  the  evidence  shows  that  defendant's  entry  was 
peaceable  and  with  the  assent  and  approval  of  the  plaintiff,  and 
there  is  no  evidence  tending  to  show  that  the  defendant  exercised 
force,  menace  or  threats  of  violence  in  holding  possession  af  the 
property. 

Id. — Gratuitous  Bailment  ov  Gk>ODS — ^Lawtul  Possession  of  Pbsm- 
isxs  Unaffected. — Where  the  plaintiff,  when  putting  the  defend- 
ant in  possession  of  the  premises,  reserved  only  the  right  to  let  his 
goods  remain  therein  for  three  days,  such  arrangement  merely  made 
the  defendant  a  gratuitous  depositary  for  safety  or  bailee  of  plain- 
tiff's  goods  for  the  three  days,  which  did  not  affect  defendant's 
lawful  possession  of  the  premises. 

Id. — Violation  of  Contract  not  Ground  fob  Fokciblb  Dbtainxb.— 
The  violation  of  an  alleged  agreement  of  the  defendant  to  pay  for 
the  possession  of  the  premises,  which  was  peaceably  surrendered 
with  plaintiff's  consent,  cannot  ba  made  the  basis  of  an  aetioa  for 
forcible  detainer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial  J.  S. 
Noyes,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Haas,  Garrett  &  Dunnigan,  for  Appellant. 

0.  B.  Carter,  for  Respondent 

SHAW,  J. — ^Action  for  forcible  detainer.  STudgment  went 
for  plaintiff  in  treble  the  amount  of  damagea  austained.    Tha 
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appeal  is  from  the  judgment  and  an  order  denying  defendant*! 
motion  for  a  new  trial. 

Defendant  was  the  owner  of  a  storeroom,  one-half  of  which 
he,  by  a  written  instrument,  leased  to  plaintiff  for  a  term  ex- 
piring April  12,  1906.  Defendant  occupied  the  other  half 
of  the  storeroom  and  the  two  parts  were  separated  by  a  board 
partition. 

According  to  the  testimony  of  plaintiff,  he  and  defendant, 
on  February  8, 1906,  entered  into  a  verbal  agreement  whereby 
defendant  agreed  to  pay  plaintiff  $50  for  a  cash  register  and 
$50  for  the  unexpired  term  of  his  lease,  and  defendant  agreed 
that  plaintiff  should  have  until  February  18th  to  sell  the  goods 
he  then  had  on  hand. 

Pursuant  to  this  agreement  plaintiff,  on  February  15th, 
took  out  and  removed  his  shelving  and  moved  his  desk  and 
other  articles,  out  of  the  room  and  piled  the  remainder  of  his 
goods  upon  a  counter  or  table  placed  in  the  middle  of  the 
room.  Defendant  took  down  the  partition  separating  the  two 
rooir.s  and  built  his  shelving  in  the  room.  Plaintiff  rented  a 
new  storeroom  on  the  17th  of  February,  and  on  the  evening  of 
that  day  he  told  defendant  he  would  remove  the  balance  of 
his  goods  the  next  morning,  the  18th  of  February.  Upon 
plaintiff  arriving  at  the  store  on  the  18th  of  February  he  de- 
manded pajrment  of  the  $100,  according  to  his  understanding 
of  the  verbal  agreement.  Defendant  claimed  that  plaintiff,  a« 
a  part  of  the  agreement,  was  to  lease  from  him  a  certain  vacant 
yard  at  $20  per  month,  and  refused  to  pay  the  $100  unless 
plaintiff  would  consummate  the  agreement  as  he  understood  it. 
Defendant  refused  to  vacate  the  storeroom,  but  placed  his 
goods  upon  the  shelves,  notified  plaintiff  to  remove  his  goods, 
otherwise  defendant  would  store  them  in  a  warehouse  at  plain- 
tiff's expense,  which  he  subsequently  did.  Defendant  bolted 
the  front  door,  but  plaintiff  had  access  to  his  desk  and  goods 
through  another  door.  Defendant  never  forbade  plaintiff  en- 
tering the  store,  but  refused  to  open  the  front  door,  and  told 
plaintiff  he  would  not  permit  him  to  do  business  in  the  store- 
room. 

The  substance  of  the  plaintiff's  testimony  is  that,  relying 
upon  defendant's  promise  to  pay  him  $100  for  the  cash 
register  and  surrender  of  his  lease,  plaintiff  permitted  defend- 
ant to  enter  upon  possession  of  the  premises;  that  after  ol^ 
T  CaL  App.— 2ft 
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taining  possession  defendant  not  only  refused  to  pay  the  $100, 
but  refused  to  surrender  possession. 

Accopdiug  to  subdivision  1,  section  1160  of  the  Code  of 
Civil  Procedure,  under  which  defendant  must  be  held,  if  plain- 
tiff is  entitled  to  recover,  one  is  guilty  of  forcible  detainer  who 
**by  force,  or  by  menaces  and  threats  of  violence,  unlawfully 
holds  and  keeps  possession  of  any  real  property,  whether  the 
same  was  acquired  peaceably  or  otherwise." 

The  finding  of  the  court  upon  the  question  of  the  forcible 
detainer  is  the  following: 

*'That  on  the  18th  day  of  February,  1906,  the  defendant  un- 
lawfully took  possession  of  the  premises  described  in  the  com- 
plaint, and  ever  since  said  18th  day  of  February  has  by  force 
unlawfully  held  and  kept  possession  of  said  premises. " 

This  finding  is  attacked  upon  the  ground  that  it  is  not  sup- 
ported by  the  evidence.  And  in  this  view  we  agree  with  ap- 
pellant. There  is  no  evidence  upon  which  to  base  the  infer- 
ence that  the  defendant  exercised  force,  menace  or  threats  of 
violence  in  holding  possession  of  the  property.  His  entry 
was  peaceable  and  with  the  assent  and  approval  of  plaintiff. 
On  the  morning  of  the  eighteenth  day  of  February,  after 
defendant  was  in  possession,  plaintiff  refused  to  remove  the 
remainder  of  his  goods  out  of  the  store,  brought  his  desk 
backy  and  told  defendant  not  to  put  any  of  his  goods  in  the 
store.  He  came  back  in  the  evening  and  found  that  de- 
fendant had  placed  some  of  his  goods  upon  the  shelves. 
Plaintiff  instructed  his  employees  to  bring  some  boxes  in 
and  defendant  ordered  them  out  and  locked  the  back  door. 
On  plaintiff's  return  to  the  store  upon  the  19th  of  Feb- 
ruary, defendant  informed  him  that  he  would  not  per- 
mit him  to  do  business  in  the  storeroom,  and  served  hiiQ 
with  notice  that  unless  he  removed  the  goods  immediately  ht 
would  be  charged  with  storage.  The  term  ** force,"  as  usfc^ 
in  subdivision  1,  section  1160,  of  the  Code  of  Civil  Procedure 
contemplates  actual  force,  or  such  conduct  on  the  part  o^ 
defendant  as  tends  to  inspire  a  just  apprehension  of  violence. 
There  is  nothing  in  the  record  tending  to  show  the  slightest 
violence  either  in  manner  or  language  of  defendant.  Plain- 
tiff testified  that  he  could  have  gone  through  defendant's 
store.  ''He  did  not  order  me  not  to  do  so;  nothing  was 
said  about  it."  The  evidence  fails  to  show  that  defendant 
held  possession  of  the  property  by  force,  as  found  by  the 
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«ourt,  and  it  is  likewise  silent  as  to  menaces  or  threats  of 
violence.  The  cases  of  Hodgkins  v.  Jordan,  29  Cal.  578, 
Buel  V.  Frazier,  38  Cal.  693,  Thompson  v.  Smith,  28  Cal 
528,  and  Fogarty  v.  Kelly,  24  Cal.  317,  are  in  point  in  con- 
sidering  the  question  of  forcible  detainer  under  subdivision 
1  of  section  1160  of  the  Code  of  Civil  Procedure.  We  think, 
too,  that  the  uncontradicted  evidence  shows  that  the  defend- 
ant was  in  the  peaceable  possession  of  the  premises,  and  hav- 
ing entered  with  the  assent  of  plaintiff,  the  provisions  of  said 
subdivision  of  section  1160  of  the  Code  of  Civil  Procedure 
would  not  apply.  {Carteri  v.  Roberts,  140  Cal.  164,  [73 
Pac.  818].) 
Judgment  and  order  are  reversed. 

TAQGART,  J.,  Concurring. — I  concur  in  the  judgment  on 
the  ground  that  the  evidence  shows  that  the  possession  and 
right  of  possession  both  vested  in  the  defendant  on  February 
15th,  when  the  partition  was  torn  down  between  the  two 
rooms  theretofore  occupied  by  plaintiff  and  defendant  re- 
spectively. The  plaintiff  put  the  defendant  in  possession  of 
the  entire  premises,  reserving  only  the  right  to  let  a  portion 
of  his  goods  remain  until  February  18th.  This  arrangement 
merely  made  defendant  a  gratuitous  depositary  for  safety, 
or  bailee,  of  plaintiff's  goods  for  the  three  days.  Plaintiff 
was  not  in  possession  and  was  not  entitled  to  the  possession 
of  the  premises  on  February  18th ;  so  that  defendant  did  not 
on  that  day  unlawfully  or  otherwise  take  possession  of  the 
premises.  Neither  did  defendant  forcibly  detain  possession 
from  plaintiff,  since  the  latter  was  not  entitled  to  the  pos- 
session. 

The  finding  attacked  (No.  11)  as  framed  is  a  mere  con- 
clusion of  law,  but  considered  as  a  finding  of  fact  it  is  not 
sustained  by  the  evidence.  The  violation  of  the  agreement 
of  defendant  to  pay  for  the  possession  cannot  be  made  the 
basis  of  an  action  for  forcible  detainer. 

Allen,  P.  J.,  concurred  with  Taggart,  JF. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  February  19,  1908,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal^  waa  denied  by  the  supremo 
court  on  March  19,  1908. 


Digitized  by  VjOOQ IC 


486  In  KB  Johnson.  [7Cal.  App. 

[(St.  No.  402.    Second  Appellate  DiBtriet.— January  SO,  1908.] 
In  re  Application  of  G.  E.  JOHNSON,  for  Writ  of  Review. 
Estates  or  Dbgbaskd  Persons — Sals  of  Stock  at  Less  than  Value 

— CONHEMATION — ^MOTION   TO   VACATE  JOE  FeAUD— -JUEISDICTIOM.— 

The  superior  court  has  jurisdiction,  in  the  matter  of  the  estate  of 
a  deceased  person,  under  section  478  of  the  Code  of  Ciyil  Procedure, . 
to  grant  the  motion  of  a  minor  heir  to  set  aside  the  eonfinnation  of 
a  sale  of  stock  belonging  to  the  estate,  made  upon  application  of 
the  executrix,  where  the  stipulated  price  was  grossly  dispropor- 
tionate to  the  value  of  the  property  and  has  operated  to  defraud 
the  heir  in  the  sum  of  over  eleven  thousand  dollars. 

Id. — CoNSTEUcnoN  ov  Code — ^Remedial  Peovision. — Section  478  of  the 
Code  of  Civil  Procedure  is  remedial  in  its  nature,  and  if  to  be  lib- 
erally construed. 

Id. — Feaud  Shown  upon  Motion  mat  be  iNTEiNsia— Where  the  mo- 
tion is  made  within  a  reasonable  time  under  section  473  of  the 
Code  of  Civil  Procedure,  fraud  shown  may  be  either  intrinsie  or 
extrinsie  to  the  merits.  It  is  only  where  relief  in  equity  k  sought 
after  the  limitation  of  the  time  imposed  for  relief  by  motion  that 
the  fraud  shown  must  be  extrinsic. 

Id. — Confirmed  Sale  not  Executed— Rescission  *t  Ezbootbiz— 
PowEE  OF  Resale. — ^Where  the  sale  confirmed  was  never  executed 
for  want  of  payment  of  the  purchase  money,  and  was  rescinded  hj 
the  executrix,  and  the  title  to  the  certificates  of  stock  was  never 
vested  in  the  purchaser,  the  executrix  has  the  power  of  resale,  and 
the  vacation  of  the  confirmation  is  of  little  practical  consequence. 

Id. — Application  foe  Certiorari  bt  Purchaser. — ^The  purchaser,  not 
having  complied  with  the  conditions  of  purchase,  has  no  interest 
in  the  proper^  or  estate,  and  is  not  entitled  to  a  writ  of  review 
to  annul  the  order  setting  aside  the  confirmation  of  the  sale. 

APPLICATION  of  G.  B.  Johnson  for  writ  of  review  to  an* 
nul  an  order  of  the  Superior  Court  of  Los  Angeles  County, 
setting  aside  the  confirmation  of  a  sale.  James  C.  Elver, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lynn  Helm,  for  Petitioner. 

Page,  McCutchen  ft  Enight,  for  Minor  Heirs. 

Theodore  A.  Bell,  and  Taylor  &  Forgy,  for  Executrix. 
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ALLEN,  P.  J. — It  is  disclosed  by  the  record,  the  complete- 
ness of  which  is  not  questioned  and  from  which  alone  the  jur- 
isdictional question  involved  must  be  determined,  that  one 
Marie  H.  Vance,  as  executrix  of  the  last  will  of  S.  A.  Vance, 
deceased,  entered  into  an  agreement  for  the  sale  of  certain 
shares  of  corporate  stock  belonging  to  the  estate  of  said 
Vance;  that  under  the  provisions  of  said  will  authority  to 
sell  without  order  of  court  was  given,  but,  as  required  by 
section  1561  of  the  Code  of  Civil  Procedure,  she  reported  to 
the  court  that  she  had  entered  into  an  agreement  to  sell  said 
property  for  $143,216.66  cash,  and  had  received  a  thousand 
dollars  of  such  purchase  price;  that  the  balance  of  the  cash 
was  to  be  paid  upon  delivery  of  the  certificates  duly  assigned 
and  upon  confirmation  of  such  sale  by  the  court  She  further 
reported  that  she  had  agreed  that  the  purchase  money  should 
be  left  on  deposit  with  the  American  National  Bank  at  Los 
Angeles  for  a  period  of  sixty  days  after  confirmation,  and 
that  she  had  agreed  to  assign  as  a  part  of  the  transaction  a 
certain  agreement  of  guaranty  theretofore  made  with  refer- 
ence to  dividends  upon  said  stock.  She  prayed  the  court  for 
an  order  of  confirmation  and  authority  to  deliver  such  cer- 
tificates upon  deposit  to  her  credit  by  the  purchaser  of  $143,- 
216.66  in  said  bank.  Thereafter,  on  March  18,  1907,  the  court 
upon  examination  made  its  order  confirming  said  sale  and 
authorizing  the  executrix,  upon  the  receipt  of  said  money  to 
her  credit  in  said  bank,  to  assign  and  deliver  said  certificates 
and  said  agreement  of  guaranty;  that  the  day  following  the 
entry  of  such  order  the  executrix  assigned  said  certificates 
and  agreement  of  guaranty  and  deposited  the  same  with  the 
American  National  Bank  in  escrow,  at  the  same  time  deliver- 
ing to  said  bank  certain  instructions  and  receipts,  which,  be- 
ing read  together,  amounted  to  a  statement  that  the  certificates 
were  held  by  the  bank  subject  to  petitioner's  examination  as 
to  the  title  of  the  executrix  and  her  right  to  sell,  and  upon  the 
agreement  that  should  the  title  or  transfer  of  such  securities 
be  shown  defective  in  any  way  the  securities  were  to  be  re- 
tomed  to  the  executrix  and  the  certificate  of  deposit  issued 
by  the  bank  on  petitioner's  account  should  be  returned  to  the 
bank.  It  further  appears  from  the  record  that  a  minor  child 
of  tender  years  was  by  the  terms  of  the  will  of  said  Vance 
entitled  to  one-half  of  the  estate  of  such  testator;  that  on  May 
14, 1907^  the  duly  appointed  guardian  of  such  minor  made  an 
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application  to  the  superior  court,  prayiug  that  the  estate  of 
Vance,  deceased,  be  relieved  from  such  order  of  confirmation, 
for  the  reason  that  said  Johnson  and  said  executrix  both  knew, 
when  said  agreement  was  made  and  said  order  of  confirma- 
tion applied  for,  that  the  stipulated  price  for  which  said  prop- 
erty was  to  be  sold  was  disproportionate  to  its  value  and  that 
the  sale  thereof  at  such  price  was  a  fraud  upon  said  estate 
and  said  minor  child ;  that  although  said  executrix  had  ample 
opportunity  so  to  do  she  had  neglected  and  refused  to  inform 
herself  as  to  the  true  value  of  said  shares  of  stock  before  en- 
tering into  said  contract,  and  alleging  that  in  truth  the  market 
value  of  said  shares,  at  the  date  of  the  execution  of  said  agree- 
ment to  sell  and  of  said  application  for  order  of  confirmation, 
was  ten  dollars  per  share,  or  twenty-two  thousand  dollars  and 
more,  in  excess  of  said  contract  price.  Upon  the  hearing  of 
such  application  for  relief  the  executrix  filed  her  answer  al- 
leging, among  other  things,  that  the  petitioner  had  repudiated 
said  sale  and  had  refused  to  comply  with  its  terms,  or  to  pay 
to  said  executrix  any  part  of  the  purchase  money,  and  that 
said  executrix  had  elected  to  rescind  the  same  and  had  ten- 
dered back  the  thousand  dollars  received  upon  the  execution 
of  said  agreement  for  sale  and  the  certificate  of  deposit  there- 
tofore issued  to  her. 

It  further  appears  from  a  verified  complaint  signed  by  peti- 
tioner and  before  the  court  on  said  hearing,  that  petitioner 
refused  to  accept  the  title  to  said  certificates  so  deposited  in 
escrow  and  had  sought  to  maintain  an  action  for  damages 
against  the  executrix  on  account  of  her  default  under  her 
agreement,  and  in  said  action  had  caused  an  attachment  to  be 
issued  and  served  upon  the  bank  issuing  such  certificate  of 
deposit,  which  action  was  still  pending  and  undetermined  at 
the  date  of  the  hearing  of  said  application  of  the  guardian. 

The  court  upon  the  hearing  of  said  application  granted  re- 
lief under  section  473  of  the  Code  of  Civil  Procedure  and 
vacated  the  order  of  confirmation  theretofore  by  it  made. 
That  said  price  stipulated  in  the  agreement  was  grossly  dis- 
proportionate to  the  true  value  is  clearly  established,  the  eflPect 
of  which  was  to  defraud  the  minor  child  out  of  more  than 
eleven  thousand  dollars. 

The  only  question  presented  upon  this  application  for  a  writ 
of  review  relates  to  the  jurisdiction  of  the  superior  court  to 
grant  this  relief.    We  are  of  the  opinion  that  it  was  properly 
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granted  and  the  court  exercised  a  proper  discretion  therein. 
That  such  relief  can  be  granted  in  proceedings  of  this  char- 
acter is  clearly  shown  in  Estate  of  Iioss,  140  Cal.  286,  [73  Pac. 
976],  and  that  in  an  application  under  section  473  such  sec- 
tion ia  to  be  liberally  construed  as  a  remedial  statute.  {Melde 
V.  Reynolds,  129  Cal.  311,  [61  Pac.  932].)  That  such  relief 
may  be  granted  upon  the  application  of  defrauded  heirs  is 
manifest  from  the  reasoning  employed  in  the  case  of  Camp- 
bell V.  Campbell,  152  Cal.  201,  [92  Pac.  184],  where  it 
is  held  that  equity  will  grant  relief  after  the  limita- 
tion imposed  by  section  473  upon  the  application  of  those 
beneficially  interested  where  the  fraud  is  extrinsic.  In  appli- 
cations for  relief  under  section  473  of  the  Code  of  Civil  Pro- 
cedure^  made  within  a  reasonable  time,  no  distinction  is  to  be 
made  between  extrinsic  or  other  fraud.  Fraud  or  its  equiva- 
lent, whether  upon  the  court  or  a  party  or  one  so  situated  as 
to  be  held  in  law  an  adversary,  is  sufficient  to  warrant  relief. 
In  addition  to  all  of  this,  the  contract  which  was  confirmed 
originally  was  never  executed.  The  only  attempt  so  to  do  was 
by  entering  into  a  new  agreement  in  the  nature  of  a  condi- 
tional sale.  The  court  was  warranted  in  finding  from  the  aflS- 
davits  used  on  the  hearing  that  the  executrix,  for  good  cause, 
had  rescinded  the  original  agreement  to  sell,  and  that  no  title 
to  such  certificates  ever  vested  in  petitioner,  but  remained  in 
the  estate.  The  petitioner,  having  refused  to  comply  with  his 
agreement,  the  executrix  possessed  the  right  to  resell  the  prop- 
erty, even  without  an  order  vacating  the  former  confirmation, 
and  that  such  order  was  so  made  is  of  little  consequence  in  de- 
termining the  rights  of  the  petitioner  under  this  application. 
Petitioner  is  shown  to  have  no  interest  in  the  property  or 
estate,  and  is  in  no  position  to  invoke  a  review  of  the  order  or 
proceedings  connected  therewith. 
Writ  dismissed. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  March  19, 1908. 
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[Grim.  No.  74.    Second  Appellate  District.— Jannarf  20,  1908.] 

Ex  Parte  GEORGE  YUNG  on  Habeas  Corpus. 

County  Okdinancs — Prohibition  of  Salb  of  Liquors — ^Validity— 
Pbopeb  Enacting  Claubs — Recital  in  Titlb  of  Accord  with  In- 
valid Section — ^Votb  of  People. — Where  a  county  ordinance 
adopted  by  the  board  of  Bupervisors  of  a  county,  prohibiting  the  sale 
of  intoxicating  liquor  therein,  has  the  proper  enacting  clause  re- 
quired by  law,  its  provisions  are  valid  and  binding,  notwithstanding 
a  recital,  following  its  number,  in  the  title,  that  it  was  an  ordinance 
of  the  county  ''under  and  in  accordance  with  the  provisions" 
of  an  unconstitutional  section  of  the  County  Government  Act,  pro- 
viding for  the  inception  of  ordinances  by  vote  of  the  people.  Such 
recital  may  be  treated  as  surplusage,  there  being  no  requirement 
that  ordinances  shall  have  a  title,  and  the  recital  does  not  make  the 
ordinance  that  of  the  people,  and  not  that  of  the  board. 

Id. — Motives  of  Board  Immaterial. — The  courts  will  not  look  into 
the  motives  of  a  legislative  body  in  the  exercise  of  its  legislative 
power,  in  the  absence  of  a  public  policy  imperatively  demanding  it 
in  an  extraordinary  ease,  on  the  ground  of  palpable  fraud. 

I04 — Recital  of  Source  of  Power  Unessential. — It  is  not  essential 
to  the  validity  of  an  ordinance  that  it  should  state  or  indicate 
the  power  in  ezeeation  of  which  it  was  passed,  nor  that  the  reason 
for  its  enactment  be  set  out,  where  the  legislative  or  constitutional 
authority  for  the  passage  of  the  ordinance  does  not  expressly  re- 
quire it;  and  a  misrecital  in  an  ordinance  of  the  source  of  power 
to  enact  it  does  not  affect  its  validity,  if  in  point  of  fiaet  the 
power  to  enact  it  existed. 

Ij>, — Violation  of  Ordinance — Habeas  Corpus. — ^The  ordinance  being 
a  valid  enactment  by  the  board  of  supervisors,  one  properly  charged 
with  a  violation  of  it  cannot  be  discharged  on  haheaa  oorpus. 

APPLICATION  for  discharge  on  writ  of  habeas  corpus  ad- 
dressed to  the  constable  of  Orange  Township,  County  of 
Orange.    H.  A.  Miller,  Constable. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  W.  Pendleton,  for  Petitioner. 

S.  M.  DaviSy  District  Attorney,  for  Respondent 
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TAQGART,  J. — Habeas  corpus.  Petitioner  is  under  arrest 
and  in  the  custody  of  a  constable  of  Orange  township,  county 
of  Orange,  charged  with  violating  the  provisions  of  Ordinance 
No.  49  of  said  county,  entitled:  **An  Ordinance  Prohibiting 
the  Business  of  Selling  .  •  •  Intoxicating  Liquors,  within  the 
County  of  Orange,"  etc. 

The  illegality  of  his  imprisonment  is  claimed  to  be  because 
ordinance  No.  49  was  passed  and  enacted  in  accordance  with 
the  provisions  of  section  13  of  the  County  Government  Act  of 
1897  which  was  declared  to  be  unconstitutional  by  the  supreme 
court  of  the  state  in  Ex  parte  Anderson,  134  CaL  69,  [86  Am. 
St  Rep.  236,  66  Pac.  194]. 

The  return  to  the  writ,  which  is  not  controverted,  shows  that 
ordinance  No.  49  was  not  only  passed  by  vote  of  the  electors 
of  Orange  county  as  provided  by  section  13  of  the  County  Gov- 
ernment Act,  but  was  regularly  passed  and  adopted  by  the 
board  of  supervisors  of  the  county  and  duly  published  in  the 
manner  required  by  law  for  county  ordinances. 

The  ordinance,  as  adopted  by  the  board  of  supervisors,  shows 
the  enacting  clause  in  the  form  provided  by  section  26  of  the 
Act  of  1897  followed  by  its  number  and  title  of  the  ordinance 
and  the  recital,  **As  an  ordinance  of  the  County  of  Orange, 
State  of  California,  under  and  in  accordance  with  the  pro- 
visions of  section  13  of  an  Act  entitled:  'An  Act  to  Establish 
a  Uniform  System  of  County  and  Township  Governments,'  ap- 
proved April  1, 1897,  it  is  ordained  as  follows,"  before  section 
1  of  the  ordinance. 

It  is  urged  by  petitioner  that  by  this  recital  the  board  de- 
clared that  it  enacted  the  ordinance  pursuant  to  and  by  reason 
of  its  passage  by  the  people  under  section  13  and,  therefore, 
notwithstanding  all  the  formalities  requisite  to  the  passage  and 
publication  of  an  ordinance  by  the  board  itself  were  observed, 
the  ordinance  must  be  regarded  as  the  act  of  the  electors,  and 
thus  within  the  rule  declared  in  Ex  parte  Anderson, 

It  is  admitted  that  independent  of  section  13  the  board  is 
<iuthorized  to  pass  such  an  ordinance,  and  it  is  clear  that  the 
title  being  so  placed  after  the  enacting  clause  may  be  treated 
as  mere  surplusage,  as  it  has  been  held  that  the  provisions  of 
the  constitution  relating  to  the  titles  to  legislative  acts  have  no 
application  to  ordinances  of  a  municipality  or  county,  and 
there  is  no  requirement  of  the  statute  that  such  ordinances 
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shall  have  any  title  at  all.  (Ex  parte  Haskell,  112  CaL  412, 
[44  Pac.  725].)  We  are  also  unable  to  sustain  petitioner's 
contention  that  the  recital  as  to  section  13  makes  the  ordinance 
the  act  of  the  people  and  not  that  of  the  board. 

It  is  fundamental  that  courts  will  not  look  into  the  motives 
of  a  legislative  body  in  the  exercise  of  its  legislative  powers, 
except  in  extraordinary  cases  where  public  policy  imperatively 
demands  it  on  the  ground  of  palpable  fraud.  (21  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  p.  977.) 

It  is  not  essential  to  the  validity  of  an  ordinance  that  it 
should  state  or  indicate  the  power  in  execution  of  which  it  was 
passed  (Methodist  P.  Ch.  v.  Bolt,  6  Gill  (Md.),  391,  [48  Am. 
Dec.  542] ;  21  Am.  &  Eng.  Ency.  of  Law,  p.  975) ;  it  is  not 
necessary  that  the  reason  for  its  enactment  be  set  out  unless 
the  legislative  or  constitutional  authority  for  the  passage  of 
the  ordinance  expressly  requires  it  (Mayor  v.  Dry  Dock,  133  N. 
T.  104,  [28  Am.  St.  Rep.  612,  30  N.  E.  563],  citing  Cronin  v. 
People,  82  N.  T.  323, 37  Am.  Rep.  564] ) ;  and  a  misrecital  in  an 
ordinance  of  the  source  of  power  to  enact  it  does  not  affect  its 
validity  if  in  point  of  fact  the  power  to  enact  it  existed.  (21 
Am.  &  Eng.  Ency.  of  Law,  p.  975,  citing  Baltimore  v.  Ulman, 
79Md.469,  [30Atl.43].) 

The  ordinance,  then,  is  a  valid  one  passed  by  the  board  of 
supervisors  of  Orange  county,  and  as  against  the  objection 
here  made  to  it  entitled  to  be  enforced. 

Writ  dismissed  and  prisoner  remanded. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 
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[(St.  No.   413.    Third   Appellate   District.— -January  20,   1908.] 

CHARLES  NEMO,  Respondent,  v.  LIZZIE  FARRINGTON 

et  al.,  Appellants. 

Afpial — Bkvikw— Burden  to  Show  Ebbor — Presumptions. — The  bur- 
den is  upon  the  appeUant  to  show  error  in  the  record  upon  appeal; 
and  the  presumptions  are  in  favor  of  the  judgment  of  the  court 
below. 

Id. — ^Presumption  in  Favor  of  Formes  Jthmsmbnt  in  Ejectment — 
Notice  of  Lis  Pendens. — Where  a  former  judgment  in  ejectment 
was  shown  in  favor  of  plaintiff's  grantor  against  defendants  in 
an  action  to  quiet  title,  and  it  appears  that  one  of  such  defendants 
took  title  pending  the  former  action,  and  conveyed  it  to  another 
defendant,  who  was  also  a  party  defendant  in  the  former  suit,  and 
on  trial  of  the  suit  to  quiet  title  no  objection  was  offered  to  the 
former  judgment  on  the  ground  that  a  notice  of  lii  pendens  was  not 
filed  in  the  ejectment  suit,  and  the  record  upon  appeal  of  the 
defendants  is  silent  on  that  subject,  it  must  be  presumed  that  the 
proper  preliminary  proof  was  made  to  admit  the  former  judgment 
in  evidence,  and  that  the  grantee  pendente  lite  had  constructive 
notice  of  the  pendency  of  the  ejectment  suit,  and  was  bound  by 
the  judgment  rendered  therein. 

to. — Judgment  Binding  upon  Parties  and  Privies. — ^A  judgment  in  a 
real  action  Is  eonclusive  as  to  the  ownership  of  the  property  in- 
volved therein,  where  it  is  rendered  upon  the  merits,  and  creates 
an  estoppel  which  can  be  successfully  invoked,  in  any  subsequent 
suit  between  parties  and  privies  in  reference  to  the  questions  in- 
volved therein,  where  no  new  title  is  established  in  the  subsequent 
suit 

Id.— Tax  Titlb  Acquired  Before  Judgment.— A  tax  title  acquired  by 
a  defendant  long  prior  to  judgment  in  the  suit  in  ejectment  is 
concluded  by  that  judgment 

Id.— Lost  Deed — Insufficient  Parol  Evidence — Support  of  Finding. 
A  party  claiming  under  a  lost  deed  must  produce  clear  and  certain 
parol  evidence  as  to  its  execution  and  contents;  and  where  one  of 
the  defendants  relied  upon  a  lost  deed,  and  the  parol  proof  as  to 
its  execution  and  contents  was  uncertain,  inconsistent  and  unsatis- 
factory, the  eourt  was  justified  in  finding  that  there  was  no  inch 
conveyance. 

Id.— Action  to  Quiet  Title— Formes  Judgment  in  Ejectment  Ad- 
missible IN  Bebuttal. — Where  one  of  the  defendants  in  an  action 
to  quiet  title  relied  upon  a  presumptive  title  by  adverse  possession, 
and  denied  knowledge  of  a  prior  ejectment  suit,  and  also  relied 
«pon  a  prior  tax  title,  the  former  judgment  in  the  ejectment  loit 
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was  admissible  in  rebuttal  to  show  tbat  she  was  a  part7  defenclant 
to  the  ejectment  suit,  and  that  the  tax  title  relied  upon  was  con- 
cluded hj  the  judgment  therein. 

Id. — Support  of  Findings  against  Adversx  Possession. — Held,  that  the 
evidence  is  sufficient  to  support  the  findings  against  the  adverse  pos- 
session claimed  in  favor  of  such  defendant|  as  against  the  plain- 
tiff's grantor;  and  that  plaintiff,  since  the  date  of  his  deed  from 
such  grantor,  has  been  and  is  the  owner  in  fee  in  possession  and 
entitled  to  the  possession  of  the  property. 

Id. — Claim  Under  Deed— Date  Specified— Bxbuttimo  Evidbnoe — 
Prior  Death  of  Gi^antor — ^Becords  of  Estate— Testimony — Faii«- 
URE  to  Object. — ^Where  a  defendant  claimed  under  a  deed  of  a 
specified  date,  the  records  of  the  estate  of  the  deceased  grantor  were 
admissible  in  rebuttal  to  show  his  death  at  that  date,  where  not 
objected  to  as  not  the  best  evidence,  and  where  the  date  of  the 
death  was  also  proved  bj  the  testimonj  of  a  witness,  to  which  no 
objection  was  made. 

&>. — Subsequent  Deed  to  Plaintiff— Color  of  Title — Claim  of  Ad- 
verse Possession — Order  of  Proof  Immaterial. — The  fact  that  a 
certain  deed  in  defendant's  chain  of  title  had  been  executed  prior 
to  a  deed  from  the  same  grantor  to  the  plaintiff  does  not  preclude 
the  admission  of  such  subsequent  deed  in  evidence,  in  order  to  show 
color  of  title,  in  support  of  a  claim  of  adverse  possession  in  the 
plaintiff  against  the  defendant.  Any  error  in  the  order  of  such 
proof  in  rebuttal  was  without  prejudice. 

Id. — ^Review  upon  Appeal — Objection  for  Want  of  PLEADiNa  iroT 
Urged — Point  not  Beviewable  on  Petition  in  Bane:. — An  objec- 
tion that  the  judgment  in  ejectment  was  not  pleaded  in  answer 
to  defendant's  cross-complaint,  which  was  not  urged  in  the  court 
below  or  upon  appeal,  and  which  might  have  been  obviated  bj  an 
amendment,  is  not  reviewable  on  a  petition  for  rehearing  in  the 
supreme  court  after  judgment  in  the  district  court  of  appeaL  No 
specification  of  error  can  be  urged  for  the  first  time  upon  a  petition 
for  rehearing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    Frank  H.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourL 

A.  H.  Carpenter,  for  Appellants. 

Miller  &  Clark,  for  Respondent 

BURNETT,  J.— The  action  was  brought  to  quiet  title.    De- 
fendants Lizzie  Kincaid  and  Rosanna  Farringtcn  filed  an  an* 


Digitized  by  VjOOQ IC 


Jan.  1908.]  Nemo  v.  Farrington.  445 

swer  and  cross-complaint  putting  in  issue  the  title  of  plaintiff 
and  setting  up  a  chain  of  title  culminating  in  said  Bosanna 
Farrington  and  asking  that  her  title  be  quieted  as  against  any 
claim  of  plaintiff. 

Both  parties  insist  upon  title  by  "adverse  possession." 
Plaintiff  also  claims  by  virtue  of  a  judgment  in  ejectment  ren- 
dered in  favor  of  plaintiff's  grantor  against  the  said  Eosanna 
Farrington.  The  latter  also  claims  the  record  title  by  mesne 
conveyances  from  the  grantee  of  a  tax  deed. 

1.  The  evidence  shows  that  on  December  1,  1879,  a  com- 
plaint was  filed  in  the  district  court  for  San  Joaquin  county 
by  Alfred  Fairbanks,  plaintiff's  grantor,  against  Patrick  and 
Rosanna  Farrington  in  which  it  was  alleged  that  plaintiff  was, 
on  or  about  the  fifth  day  of  November,  1879,  ever  since  has 
been  and  now  is  the  owner  in  fee  of  the  property  here  in  con- 
troversy and  entitled  to  the  possession  thereof;  and  that  said 
defendants,  on  November  5, 1879,  unlawfully  entered  into  pos- 
session of  said  property  and  still  withhold  it.  The  value  of  the 
rents  was  also  set  out  and  the  prayer  followed  the  allegations 
of  the  complaint.  The  defendants  answered  denying  all  the 
allegations  of  said  complaint.  The  action  was  tried  December 
23, 1885.  Findings  were  waived  and  *' judgment  was  rendered 
for  the  plaintiff  as  prayed  for  for  the  possession  of  said 
premises  and  for  the  sum  of  $377.00  rents  and  costs."  Under 
a  writ  issued  upon  said  judgment  the  sheriff  ejected  said  de- 
fendants from  said  premises  on  July  6,  1886,  and  delivered 
possession  to  the  plaintiff  in  said  action. 

It  is  claimed  by  respondent  that  the  foregoing  judgment 
"determined  all  claims  of  ownership  that  defendants  therein 
had  to  the  premises  prior  to  the  time  of  the  rendition  of  said 
judgment  and  being  adverse  to  them  was  also  adverse  to  all 
the  defendants  herein,  as  Lizzie  Farrington  Kincaid,  under  her 
deed  of  August  13,  1884,  took  only  such  title  as  was  adjudged 
in  said  action  to  be  void." 

The  answer  of  appellants  is  that  during  the  pendency  of 
said  action  and  more  than  one  year  before  the  judgment  was 
rendered  the  said  defendants  transferred  the  property  to  their 
daughter,  the  said  Lizzie  F.  Kincaid,  who  seventeen  years 
thereafter  conveyed  it  back  to  said  Rosanna  Farrington  and 
that  the  contention  of  respondent  cannot  be  maintained  for 
the  reaaon  that  ''the  plaintiff  in  that  action  of  ejectment  did 
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not  make  such  grantee  a  defendant  in  the  action  and  he  filed 
no  lis  pendens  to  prevent  a  valid  transfer  during  the  pendency 
of  the  action;  .  .  .  hence  it  was  error  to  admit  such  judg- 
ment in  evidence  as  it  was  not  between  the  same  parties  or 
their  privies  (Leroy  v.  Rogers,  30  Cal.  229,  [89  Am.  Dec.  88] ; 
Shay  V.  McNamera,  54  Cal.  170) ;  and  furthermore,  the  title 
to  the  property  in  question  was  not  adjudicated,  as  the  judg- 
ment was  for  rents  and  possession  only,  and  hence  the  judg- 
ment-roll was  not  admissible  for  the  purpose  of  proving  title. 
(Mahoney  v.  Van  Winkle,  33  Cal.  448;  Bums  v.  Hodgdon,  64 
Cal.  72,  [28  Pac.  61].)" 

The  record  is  silent  as  to  whether  a  Us  'pendens  was  filed  in 
the  former  action  or  whether  it  was  received  in  evidence  in  the 
trial  of  the  case  at  bar.  No  objection  was  made  to  the  judg- 
ment on  the  ground  that  a  lis  pendens  had  not  been  filed  or 
that  plaintiff  at  the  time  of  offering  said  judgment  had  not 
shown  that  it  was  filed  at  the  proper  time.  The  record  shows 
that  the  defendants  objected  on  the  ground  that  the  same  was 
*' incompetent,  irrelevant,  immaterial  and  not  rebuttal  and  was 
not  an  action  between  the  same  parties  or  that  owned  the 
property  at  the  time  of  the  decree." 

There  is  nothing  in  any  of  the  assignments  of  "insufficiency 
of  the  evidence"  to  indicate  that  the  said  judgment  was  not 
binding  upon  Lizzie  F.  Kincaid  by  reason  of  the  failure  of 
plaintiff  to  file  a  notice  of  the  pendency  of  the  action  and  the 
bill  of  exceptions  herein  does  not  in  any  manner  purport  to 
give  all  the  evidence  or  proceedings  at  the  trial. 

The  burden  is  undoubtedly  upon  appellants  to  show  error,  as 
the  presumptions  are  in  favor  of  the  judgment  of  the  court 
below.  It  must  be  assumed,  therefore,  in  the  absence  of  any- 
thing in  the  record  justifying  a  contrary  inference,  that  the 
preliminary  proof  showing  the  admissibility  of  the  judgment 
was  made.  (Estate  of  Dean,  149  Cal.  495,  [87  Pac.  13] .)  The 
conclusion  follows  that  said  Lizzie  F.  Kincaid,  under  whom 
Bosanna  Farrington  now  claims,  had  constructive  notice  of 
the  pendency  of  said  action  and  was  bound  by  the  judgment 
rendered  therein.    (Code  Civ.  Proc,  sec.  1908,  subd.  2.) 

The  second  point  of  appellants  is  equally  untenabk. 
The  title  was  directly  put  in  issue  by  the  pleadings,  the  right 
to  possession  was  based  upon  it  and  it  is  clear  that  the  judg^ 
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ment  of  the  court  in  favor  of  plaintiff  was  the  result  of  the 
determination  that  plaintiff  was  the  owner  of  the  property. 

Section  1911  of  the  Code  of  Civil  Procedure  provides: 
"That  only  is  deemed  to  have  been  adjudged  in  a  former  judg- 
ment which  appears  upon  its  face  to  have  been  so  adjudged, 
or  which  was  actually  and  necessarily  included  therein  or 
necessary  thereto.*'  It  is  manifest  that  as  the  pleadings  were 
framed  it  was  necessary  for  the  court  to  find  the  ownership 
in  order  to  determine  the  right  to  the  possession.  The  judg- 
ment rendered  upon  the  merits  creates  an  estoppel  in  favor 
of  the  prevailing  party  as  against  the  other,  which  can  be 
successfully  invoked  in  any  subsequent  proceedings  between 
the  parties  and  privies  in  reference  to  the  questions  neces- 
sarily determined.  We  think  it  must  be  held,  therefore,  that 
appellants  are  estopped  from  asserting  ownership  of  said 
property  on  said  December  23,  1885,  on  the  part  of  both  or 
either  of  them,  or  from  denying  that  on  said  date  the  title 
was  in  said  Fairbanks  to  whose  interest  plaintiff  succeeded 
three  months  thereafter,  to  wit,  March  22,  1886. 

The  cases  cited  by  appellants  are  entirely  different  from 
the  case  at  bar.  The  scope  of  Mahoney  v.  Van  Winkle,  is  seen 
in  the  following  quotation:  **But  it  is  insisted  further  that 
the  defendant  cannot  go  behind  the  judgment  in  the  eject- 
ment suit  brought  against  him  by  Mahoney.  The  answer  to 
the  objection  is  obvious.  The  thing  forbidden  is  not  at- 
tempted here.  A  new  event  has  happened  since  Mahoney  v. 
Oreen  was  tried  and  adjudged;  and  the  legal  effect  of  the 
event  is  to  confer  upon  the  defendant  a  present  right  of 
possession;  a  right  which  he  did  not  have  at  the  beginning 
of  the  ejectment  nor  at  its  conclusion." 

The  decision  in  Bums  v.  Hodgdon  is  based  upon  the  ground 
that  "The  right,  title  and  claim  now  set  up  by  the  plaintiffs 
herein  are  not  the  same  which  were  tried  and  determined  in 
said  suit  brought  by  said  Hodgdon,  but  the  plaintiffs  here 
have  title  to  said  premises  and  a  right  to  the  possession  there- 
of, which  were  not  tried  nor  determined,  nor  within  any  of 
the  issues  involved  in  said  suit  brought  by  Wadsworth 
Hodgdon." 

So  in  the  case  at  bar  the  said  judgment  of  December  23, 
1885,  is  conclusive  only  as  to  the  question  determined,  that  is, 
who  was  the  owner  and  entitled  to  the  possession  of  the 
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property  at  that  time,  and  it  does  not  preclude  appellants 
from  contending  that  by  virtue  of  subsequent  events  they 
have  become  vested  with  the  title  and  should  have  prevailed 
in  the  present  action. 

2.  Appellants  claim  that  the  property  was  sold  for  taxes 
and  a  deed  executed  by  the  sheriflp  to  John  Crof ton  in  1861 ; 
that  the  said  Crofton  conveyed  to  Edmund  Wiezsinger,  Octo- 
ber 9,  1861,  and  that  the  latter  at  some  time  thereafter,  the 
date  not  being  disclosed  by  the  evidence,  conveyed  to  appel- 
lant, Rosanna  Farrington,  which  was  followed,  as  we  have 
seen,  by  the  deed  to  Lizzie  Kincaid  and  then  the  property 
was  deeded  back  to  Rosanna  Farrington.  Thereby  it  is  sought 
to  connect  defendants  with  the  original  source  of  title.  This 
position,  however,  cannot  be  maintained  for  two  reasons :  No 
deed  from  Wiezsinger  to  Rosanna  Farrington  was  produced 
and  the  parol  evidence  as  to  its  execution  and  contents  was 
so  uncertain  and  unsatisfactory  as  to  justify  the  court  in 
finding  that  there  was  no  such  conveyance.  Indeed,  if  the 
court  had  found  in  favor  of  appellants  as  to  this  conten- 
tion it  is  doubtful  whether  the  finding  could  be  upheld  in 
view  of  the  rule  that  "oral  testimony  as  to  the  contents  of  a 
lost  deed  must  be  clear  and  certain  and  show  substantially 
the  contents  of  the  instrument.*'  (Nicholson  v.  Tarpey,  124 
Cal.  447,  [57  Pac.  457] ;  Kenniff  v.  Caulfield,  140  Cal.  44,  [73 
Pac.  806].) 

In  each  of  the  foregoing  cases  the  following  from  Edwards 
V.  Noyes,  65  N.  Y.  127,  is  quoted  with  approval:  "Parol  evi- 
dence to  establish  the  contents  of  a  lost  deed  should  be  clear 
and  certain.  It  should  show  that  the  deed  was  properly  ex- 
ecuted with  the  formalities  required  by  law.  It  should  show 
all  the  contents  of  the  deed  not  literally  but  substantially. 
If  anything  less  than  these  requirements  would  suffice,  evil 
practices  which  it  was  the  object  of  the  statute  of  frauds  to 
prevent,  would  be  encouraged."  The  testimony  of  Rosanna 
Farrington,  the  only  witness  on  the  subject,  does  not  meet  this 
requirement.  It  is  uncertain,  unsatisfactory  and  inconsistent 
It  is  not  clear  as  to  whether  Crofton  or  Wiezsinger  executed 
a  deed  to  her,  or  as  to  the  contents  of  said  alleged  deed. 

But  again,  if  said  deed  was  executed,  while  the  exact  date 
of  the  conveyance  is  not  shown,  it  does  appear  that  it  was 
long  prior  to  the  date  of  the  said  judgment  of  December  23, 
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1885.  Hence^  we  must  assume  that  it  was  considered  in  said 
proceedings,  as  the  questions  whether  such  deed  was  made 
and,  if  so,  the  legal  effect  of  it  were  necessarily  involved  in 
the  issues  presented  by  the  pleadings  and  were  determined 
adversely  to  appellants'  contention.  Further  inquiry  is 
therefore  foreclosed  by  said  judgment. 

The  other  daim  that  subsequently  title  by  prescription 
was  acquired  by  defendants  might  have  been  upheld  by  the 
trial  court  if  full  credit  had  been  given  to  the  testimony  of 
said  Rosanna  Farrington.  But  her  testimony  was  impeached 
in  some  material  respects  and  we  cannot  say  that  the  court 
was  not  justified  in  rejecting  her  statements  in  reference  to 
the  elements  of  adverse  possession.  At  least,  the  evidence  is 
sufficient  to  support  the  findings  of  the  court  against  her  upon 
this  issue.  Indeed,  apart  from  the  presumption  that  arises 
from  the  legal  title,  neither  party  seems  to  have  had  for  the 
statutory  period  an  adverse  possession.  But,  as  we  have 
seen,  the  court  was  justified  in  finding  against  defendants  as 
to  the  deed  from  Wiezsinger  to  Rosanna  Farrington  and  as 
to  title  by  prescription;  and  by  reason  of  said  judgment  of 
December  23,  1885,  and  deed  from  Fairbanks  and  subsequent 
possession  the  finding  is  warranted:  ''That  plaintiff,  at  the 
time  of  the  commencement  of  this  action,  was,  and  ever  since 
the  22d  day  of  March,  1886,  has  been  and  now  is,  the  owner 
in  fee  and  in  the  possession  and  entitled  to  the  possession" 
of  said  property. 

These  findings  are  decisive  of  the  controversy  and  they 
support  the  judgment  in  favor  of  plaintiff. 

3.  Some  objections  are  made  to  the  rulings  of  the  court, 
during  the  progress  of  the  trial  but  only  three  are  deemed  of 
sufficient  importance  to  demand  attention.  The  judgment- 
roll  to  which  reference  has  heretofore  been  made  was  offered 
as  rebuttal  evidence  by  plaintiff.  Defendants  made  the  ob- 
jection, as  before  seen,  that  the  evidence  **was  incompetent, 
irrelevant,  immaterial  and  not  rebuttal." 

The  general  objection  we  have  sufficiently  considered. 

The  evidence  was  clearly  admissible  in  rebuttal  for  two 
reasons:  1.  Rosanna  Farrington  had  testified  as  to  her  peace- 
able and  continuous  possession  of  the  property  over  a  period 
of  time  including  the  filing  of  the  complaint  and  the  judg- 
ment in  said  action. 

r  CaL  App.— 29 
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She  said  no  one  ever  questioned  her  right  to  the  property. 
She  was  asked  upon  cross-examination  in  reference  to  said 
suit  and  she  denied  any  knowledge  of  it.  It  wa;i  manifestly 
proper,  therefore,  to  oppose  her  declaration  by  the  produc- 
tion of  the  record. 

2.  Plaintiff  in  his  case  in  chief  connected  himself  with  the 
original  source  of  title  by  mesne  conveyances.  Defendants, 
to  nullify  the  effect  of  this  evidence,  introduced  a  tax  deed 
in  their  attempted  deraignment  of  title.  Therefore  it  was 
proper  by  said  judgment  to  show  that  said  claim  of  defend- 
ants had  been  adjudged  against  them. 

Certain  records  in  the  matter  of  the  estate  of  John  Crofton, 
deceased,  and  a  deed  from  John  Crofton  et  al.  to  Frank  Har- 
rison, Jr.,  and  Elizabeth  Harrison,  predecessors  in  interest 
of  plaintiff,  were  also  received  in  evidence  over  similar  ob- 
jections. The  former  were  introduced  to  show  that  John 
Crofton  died  prior  to  the  time  when  Rosanna  Farrington 
testified  she  had  received  a  deed  from  him.  The  evidence 
was,  therefore,  relevant,  material  and  in  rebuttal.  If  not 
the  best  evidence,  it  is  sufficient  to  say  that  no  such  objection 
was  made  and  a  witness  testified  afterward  without  objection 
to  the  same  effect. 

The  said  deed  from  Crofton  et  al.  was  dated  February  4, 
1862,  whereas  the  evidence  of  defendants  showed  that  John 
Crofton  had  executed  a  deed  to  Wiezsinger  of  the  same  prop- 
erty October  9,  1861. 

The  only  point  pressed  by  appellants  in  their  brief  as  to 
this  deed  is  that  it  **was  given,  executed  and  recorded  more 
than  four  months  after  the  said  Crofton  had  conveyed  his 
title  to  Wiezsinger  and  hence  his  deed  to  Harrison  could  have 
conveyed  no  title." 

But  this  objection  is  not  tenable  for  the  reason  pointed 
out  by  respondent  that  the  deed  was  admissible  to  show  color 
of  title  in  support  of  the  claim  of  adverse  possession  by 
plaintiff.  {Wilson  v.  Atkinson,  77  Cal.  485,  [11  Am.  St  Rep. 
299,  20  Pac.  66].)  It  was  probably  not  strictly  rebuttal,  but 
if  error  was  committed  in  that  respect  it  was  without  pre- 
judice. 

The  judgment  is  afSrmed 

Chipman,  P.  J.,  and  Hart,  J.,  concurred 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  28,  1908,  and  the  following 
opinion  was  then  rendered: 

THE  COURT.— In  his  petition  for  a  rehearing  counsel  for 
appellants  makes  a  point  which  was  never  raised,  either  in 
the  superior  court  or  before  the  district  court  of  appeal,  viz. : 
that  it  was  error  to  admit  in  evidence  the  judgment-roll  in  the 
case  of  Fairbanks  v.  Farrington^  for  the  reason  that  it  was 
not  pleaded  in  plaintiff's  answer  to  the  cross-complaint  of 
defendant 

It  is  true  that  plaintiflfs  objected  at  the  trial  to  the  evidence 
of  the  former  adjudication  in  these  words  "To  the  admission 
of  each  of  said  instruments  in  evidence,  the  defendants  ob- 
jected on  the  ground  that  the  same  were  each  incompetent, 
irrelevant,  immaterial  and  not  rebuttal,  and  was  not  an  ac- 
tion between  the  same  parties  or  that  owned  the  property 
at  the  time  of  the  decree." 

This  was  an  objection  which,  so  far  as  it  was  specific, 
directed  the  attention  of  the  trial  court  to  matters  entirely 
foreign  to  the  question  of  pleading  raised  for  the  first  time 
in  the  petition  filed  here  for  a  rehearing  after  decision  of  the 
district  court  of  appeal.  In  the  brief  filed  by  appellant  in 
that  court  no  such  question  was  suggested,  and  naturally  it 
was  not  discussed.  Even  if  it  had  been  made  in  the  argu- 
ment there,  it  might  have  been  properly  disposed  of  by 
saying  that  the  objection  could  not  be  raised  for  the  first  time 
on  the  appeal,  for  if  it  had  been  raised  at  the  trial  it  might 
have  been  obviated  by  an  amendment  of  the  answer,  if  an 
amendment  was  necessary.  Whether  it  would  have  been 
necessary  is  a  point  which  we  are  not  called  upon  to  decide, 
the  rule  being  that  no  specifications  of  error  can  be  made  for 
the  first  time  in  a  petition  for  rehearing. 

Rehearing  denied. 
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[dr.  No.  888.    Tint  Appenata  District.— J'anuarf  28,  1908.] 

SAMUEL  DAVIS,  Respondent,  ▼.  PACIFIC  IMPROVE. 
MENT  COMPANY  et  al.,  Respondents,  and  JOHN  G. 
KLUMPKE,  Appellant 

Law  or  thb  Case — ^Decision  upon  Former  Appeal. — ^A  deeision  upon 
a  former  appeal  is  the  law  of  the  case,  upon  the  Bame  state  of  facts. 

Id. — Effect  of  Tax  Deeds  ahd  Copies  of  Delinquent  List. — ^The  de- 
cision upon  a  former  appeal  that  tax  deeds  were  evidence  under 
the  statute  that  the  delinquent  list  was  prepared  for  the  /ears  for 
which  the  land  was  sold  for  taxes,  and  that  copies  of  the  d^ 
linquent  list  for  those  years  verifled  and  filed  with  the  recorder  as 
required  by  law  established  the  existence  of  the  originals,  in  the 
absence  of  direct  evidence  to  the  contrary,  Is  the  law  of  the  ease, 
npon  a  second  appeaL 

Id. — Effect  of  Inabilitt  of  Auditob  to  Produce  Delinquent  Lists. — 
The  law  does  not  require  the  auditor  to  keep  the  original  delin- 
quent lists  in  his  office,  and  evidence  that  they  were  not  found  in 
his  office,  and  that  he  was  unable  to  produce  them  at  the  trial,  is 
not  sufficient  to  sustain  a  finding  that  original  delinquent  lists 
were  never  made  for  the  years  herein  involved. 

Id.— Remote  Search  in  Tax  Collector's  Office — ^Testimony  and 
Presumptions  not  Overcome. — ^A  remote  search  after  the  lapoe 
of  six  years  for  the  original  delinquent  lists  in  the  tax  collector's 
office,  where  they  were  required  to  be  kept,  which  proved  ineffective, 
is  not  sufficient  to  prove  that  no  such  lists  were  ever  made,  or  to 
overcome  the  testimony  of  an  expert  searcher  employed  in  the 
tax  collector's  office  that  the  original  delinquent  lists  for  the  years 
involved  were  prepared  during  those  years  and  sent  to  the  printer, 
taken  in  connection  with  the  presumptions  from  the  tax  deed,  and 
that  official  duty  was  regularly  performed,  and  from  the  eopies 
proved  from  the  recorder's  office,  that  the  original  lists  for  thosa 
years  existed. 

lb. — ^Lett  of  Taxes — ^Dsed  Primary  Evidence— Burden  of  Proof  hov 
Sustained — Waiver  of  Objection.— Under  the  statute,  the  tax 
deeds  are  primary  evidence  of  the  levy  of  the  taxes,  and  the  burden 
of  proof  was  upon  the  plaintiff  to  prove  the  contrary.  Where  such 
burden  was  not  sustained,  an  objection  not  urged  in  the  trial  court, 
that  no  ordinance  was  offered  i&  evidencg  to  prova  ths  levy  of  the 
taxen^  must  be  deemed  waived. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  H.  Countryman,  for  Appellant. 

Freeman  &  Bates,  for  Plaintiff-Respondent 

J.  E.  Foulds,  for  Pacific  Improvement  Company,  Respond- 
ent 

Boyd  &  Fifield,  for  Boyd  and  Cunningham,  Respondents. 

COOPER,  P.  J.— This  action  was  brought  to  partition  a 
block  of  land  in  San  Francisco,  known  as  South  Beach  Block 
25.  The  appellant  Elumpke  claimed  title  in  fee  to  three 
lots  or  parcels  of  said  block  by  virtue  of  certain  tax  deeds. 
The  case  was  first  tried  in  1898,  and  in  November  of  that 
year  an  interlocutory  decree  was  filed,  based  upon  the  find- 
ings, in  which  it  was  held  that  the  tax  deeds  of  appellant 
were  void  and  conveyed  no  title  to  him.  A  motion  for  a 
new  trial  was  made  by  appellant,  and  the  same  was  denied. 
He  appealed  from  the  said  interlocutory  decree  and  from 
the  order  denying  his  motion  for  a  new  trial,  and  the  decree 
and  order  were  reversed  by  the  supreme  court  {Davis  v. 
Pacific  Imp.  Co.,  137  Cal.  245,  [70  Pac.  15].) 

The  facts  are  there  fully  stated,  and  it  is  not  necessary  to 
repeat  them  here.  The  court  there  held  in  effect  that  the 
tax  deeds  of  appellant  were  valid,  and  reversed  the  judg- 
ment and  order  of  the  trial  court.  It  was  there  said  as  to 
the  delinquent  list:  ''It  is  next  objected  by  the  plaintiff  that 
the  assessor  did  not  prepare  a  delinquent  list  for  either  of 
the  years  1882  or  1883,  and  consequently  there  was  no  legal 
notice  of  the  sale.  The  court  does  not  find,  nor  was  there 
any  evidence,  that  the  delinquent  list  was  not  prepared  for 
either  of  these  years,  and  under  the  provisions  of  the  statute 
the  deeds  themselves  became  evidence  that  it  was  prepared. 
By  section  3769  of  the  Political  Code  the  tax  collector  is 
required  to  file  with  the  county  recorder  a  copy  of  his  pub- 
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lication  of  the  delinquent  list,  with  his  afSdavit  attached 
thereto  that  it  is  a  true  copy  of  the  same,  and  by  the  same 
section  this  a£Sdavit  is  made  prima  facie  evidence  of  this 
fact.  Copies  of  the  delinquent  list  for  the  years  1882  and 
1883,  duly  verified  and  filed,  as  thus  required,  were  in  evi- 
dence before  the  court  and  in  the  absence  of  any  direct  evi- 
dence to  the  contrary  these  copies  must  be  held  to  have  es- 
tablished the  existence  of  the  originals.  The  inability  of  the 
auditor  to  produce  them  at  the  trial  was  not  equivalent  to 
evidence  that  they  had  never  been  made,  nor  would  their 
loss  or  destruction  after  their  function  had  ceased  deprive 
the  purchaser  of  the  rights  acquired  by  the  deed.  The  au- 
thority of  the  tax  collector  to  publish  the  delinquent  list  is 
given  in  section  3764,  which  provides  that  the  list  so  published 
''must  contain  the  names  of  the  persons  and  a  description  of 
the  property  delinquent,  and  the  amount  of  taxes  and  costs 
due,  opposite  each  name  and  description.  The  enumeration 
of  these  particulars  is  equivalent  to  a  declaration  that  none 
other  need  be  published.  The  provisions  of  sections  3759- 
3762  are  for  the  guidance  of  the  auditor  and  tax  collector 
in  keeping  the  account  of  taxes  chargeable  to  the  latter  of- 
ficer, and  determining  the  amount  for  which  he  is  to  account." 

Upon  the  remittitur  going  down  the  plaintiff  insisted  upon 
a  new  trial,  and  introduced  evidence  for  the  purpose  of 
showing  that  there  was  no  delinquent  list  prepared  and  filed 
with  the  auditor  for  the  years  1882  and  1883.  The  court 
found  ''That  the  tax  collector  of  said  city  and  county  did 
not  at  any  time  make  or  prepare  any  delinquent  list  for  the 
year  1882  or  1883  of  or  respecting  the  taxes  delinquent  for 
each  or  either  of  said  years,  and  did  not,  at  any  time,  deliver 
to  the  auditor  of  said  city  and  county  a  complete  or  any 
other  delinquent  list  of  persons  or  property  owing  taxes  in 
or  for  either  of  such  years,  and  the  said  tax  collector  did 
not,  in  any  delinquent  list,  set  down  in  numerical  or  alpha- 
betical order  or  otherwise  all  or  any  of  the  matters  or  things 
contained  in  the  assessment  books  for  either  of  such  years  re- 
lating to  delinquent  persons  or  property,"  and  upon  this 
finding  judgment  was  entered  against  appellant  as  to  his  lots. 

It  is  now  contended  that  said  finding  is  not  supported  by 
the  evidence,  and  this  presents  the  only  material  question  in 
the  case.  It  was  held  by  the  supreme  court  on  the  former 
appeal  (which  has  become  the  law  of  the  case)  that  the  deeds 
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themselves  became  evidence  under  the  statute  that  the  de- 
linquent list  was  prepared,  and  further  that  **  copies  of  the 
delinquent  list  for  the  years  1882  and  1883,  duly  verified  and 
filed,  were  in  evidence  before  the  court,  and  in  the  absence 
of  any  direct  evidence  to  the  contrary  these  copies  must  be 
held  to  have  established  the  existence  of  the  originals.'* 
These  very  same  copies  of  the  delinquent  lists  for  the  years 
1882  and  1883,  duly  verified  and  filed  in  the  recorder's  office, 
were  again  in  evidence  upon  the  trial  now  under  review. 
Under  the  rule  of  the  law  of  the  case  as  laid  down  upon  the 
previous  appeal,  these  copies,  together  with  the  presumptions 
arising  from  the  tax  collector's  deeds,  must  be  held  to  have 
established  the  existence  of  the  originals  ''in  the  absence  of 
any  direct  evidence  to  the  contrary."  The  evidence  now 
relied  upon  to  sustain  the  finding  is  that  of  the  witnesses 
Freeman  and  Bates.  Freeman  testified  that  he  had  made 
examinations  **  commencing  at  and  prior  to  the  year  1889  and 
extending  up  to  and  including  the  year  1898,  in  the  offices 
of  the  tax  collector,  of  the  auditor,  and  of  the  recorder  of  the 
City  and  County  of  San  Francisco,  and  I  have  never  been 
able  to  find  or  discover  any  deputy  or  other  person  who  could 
find  any  delinquent  list  of  the  taxes  for  the  City  and  County 
of  San  Francisco  for  the  years  named,  or  for  any  other  year. 
I  have  never  been  able  to  find  a  delinquent  list  or  any  book 
which  purported  to  be  such." 

The  witness  Bates  testified  that  he  examined  the  auditor's 
office  shortly  before  the  first  trial  of  the  case,  and  examined 
the  books  in  search  of  an  original  delinquent  list  for  1883  and 
1884,  but  was  unable  to  find  any  such  list  and  that  ''there 
were  none  there." 

The  evidence  relates  to  searches  made  at  least  six  years 
after  the  years  1882  and  1883,  when  the  delinquent  lists  should 
have  been  made.  The  fact  that  such  lists  could  not  be  found 
in  the  office  in  which  they  are  required  to  be  kept  is  not 
sufficient  to  show  that  no  such  lists  were  ever  made.  The 
deeds  being  themselves  evidence  that  such  lists  were  properly 
made,  coupled  with  the  presumption  of  law  that  official  duty 
has  been  performed,  cannot  be  set  aside  merely  for  the  reason 
that  the  delinquent  lists  could  not  be  found  in  the  proper  of- 
fice several  years  afterward. 

Under  the  law  as  we  understand  it  the  deeds  were  valid, 
and  conveyed  title  to  the  appellant  unless  it  could  be  af- 
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firmatively  shown  that  no  delinquent  lists  were  made  by  the 
tax  collector  for  the  years  1882  and  1883.  The  evidence  does 
not  show  it,  and  therefore  does  not  sustain  the  finding.  The 
fact  that  the  lists  could  not  be  found  in  the  auditor's  office 
does  not  establish  the  fact  that  they  were  never  made.  The 
lists  are  not  required  to  be  kept  in  the  auditor's  office.  They 
are  prepared  by  the  tax  collector  and  then  delivered  to  the 
auditor,  who  in  turn  again  delivers  them  to  the  tax  collector, 
who  causes  them  to  be  published  with  his  notice  of  sale. 
(Pol.  Code,  sees.  3759,  3761,  3762,  3764,  3765.) 

Not  only  this,  but  the  plaintiff  called  one  Enkle  aa  a  wit- 
ness, who  testified  that  he  was  an  expert  searcher  in  the  tax 
collector's  office,  and  that  he  was  employed  in  that  position 
during  the  years  1883-84;  that  delinquent  lists  were  pre- 
pared during  these  years  and  sent  to  the  printer;  that  the 
lists  were  sometimes  used  afterward  in  making  settlements 
with  the  auditor;  that  the  lists  showed  the  amount  of  taxes 
on  each  piece  of  property  that  was  delinquent  He  was  asked 
in  cross-examination  and  answered  questions  as  follows: 

''Q.  Mr.  Enkle,  calling  your  mind  to  the  sheets,  which 
are  the  delinquent  tax  lists — ^that  is  what  you  mean  by  the 
sheets,  is  it  not,  delinquent  tax  lists  T    A.    Yes,  sir. 

''Q.  Did  or  did  not  these  sheets  contain  the  valuations  of 
the  property!    A.    For  that  yeart 

''Q.  Yes.  A.  I  don't  recollect  that  year,  but  as  a  gen- 
eral rule  they  were,  the  valuations  were  on  the  sheets." 

Respondent's  counsel  insist  that  no  ordinance  was  offered 
in  evidence  showing  the  levy  of  taxes  for  the  years  for  which 
the  sales  were  made.  Under  the  statute  the  deeds  are  pri- 
mary evidence  that  the  taxes  were  levied  as  required  by  law. 
(Pol.  Code,  sec.  3786.)  This  placed  the  burden  upon  the 
plaintiff  to  show  that  the  taxes  were  not  levied  for  the  yean 
in  question.  When  the  tax  deeds  were  offered  in  evidence 
no  such  objection  was  made,  nor  does  it  appear  to  have  been 
in  any  way  raised  in  the  trial  court. 

The  judgment  and  order  are  reversed. 

Hall,  Jf  and  Kerrigan,  J.,  ocQcurred. 
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[GiT.  No.  429.    Beeond  Appellate  District.— Jannarj  28,  1008.] 

HUBBELL  OIL  COMPANY,  Appellant,  ▼.  CHARLES  J. 
MORRISON,  Administrator,  etc.,  et  al.,  Respondents. 

Oboer  Gbantino  Nxw  Tbial— Bevibw  X7P0N  Appeal.— A  general  order 
granting  a  new  trial  must  be  justained,  if  good,  on  anj  of  the 
grounds  en  which  the  motion  was  based. 

Id* — NlWLT  DiSOOTXBXD  CUMTTLATIVB  EviDKNCE— DiSCBKTION  OF  OOUET. 

Though  newlj  discovered  evidence  is  cumulative  in  its  nature,  onlj 
the  trial  court  could  determine  its  effect,  had  it  been  produced  at 
the  trial;  and  its  discretion  in  granting  a  new  trial,  on  that  ground, 
will  not  be  disturbed  where  it  cannot  be  said  that  its  discretion  was 
abused. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County,  granting  a  new  trial.  Waldo  M.  York, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  McKinley,  and  P.  E.  Lacey,  for  Appellant 

Thomas  L.  Neal,  D.  Z.  Oardner,  and  M.  C.  Hester,  for 
Respondents. 

TAGGART,  J.— This  is  an  action  to  quiet  title.  The  ap- 
peal is  from  an  order  granting  defendants'  motion  for  a  new 
trial  after  judgment  in  favor  of  plaintiff. 

The  cause  was  set  for  trial  for  the  sixteenth  day  of  De- 
cember, 1904.  On  the  fifteenth  day  of  that  month  defend- 
ants moved  the  court  for  a  postponement  of  the  trial  on  the 
grounds  of  the  illness  of  one  attorney  and  the  inability  of 
another  attorney,  but  recently  retained  on  account  of  the 
sickness  of  the  former,  to  prepare  defendants'  case  for  trial 
from  lack  of  time  to  do  so.  From  the  affidavits  filed  to  sup- 
port the  motion,  it  appears  that  the  original  counsel  in  the 
cause  had  been  suffering  for  weeks  from  a  nervous  collapse; 
that  on  December  5,  1904,  he  notified  defendants  of  his  ill- 
ness and  the  improbability  of  his  recovery  in  time  to  prepare 
for  trial,  and  suggested  the  retaining  of  other  counsel.     In 
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pursuance  to  this  notice  the  attorney  appearing  to  present 
the  motion  was  retained  December  12,  1904.  His  affidavit 
discloses  the  character  of  the  preparation  necessary  to  a 
proper  presentation  of  the  defense  and  his  court  engagements, 
all  tending  to  show  that  it  would  be  impossible  for  him  to 
make  such  a  preparation  before  the  day  set  for  the  trial 
The  court  made  an  order  of  continuance  conditioned  upon 
the  payment  by  defendant  to  plaintiff  of  the  sum  of  one  hun- 
dred ($100)  dollars  before  2  o'clock  P.  M.  of  the  day  the 
application  was  made.  At  the  time  set  for  trial  defendants 
renewed  their  motion  for  a  postponement  and  stated  that 
they  were  unable  to  comply  with  the  condition  requiring 
the  payment  of  the  $100.  The  postponement  was  denied  and 
the  cause  proceeded  to  trial,  with  the  result  that  findings 
were  filed  and  judgment  entered  in  favor  of  plaintiff. 

The  complaint  is  in  the  form  usual  in  such  actions,  and  the 
title  of  plaintiff  therein  pleaded  was  supported  by  evidence 
tending  to  establish  three  different  sources:  By  record,  by 
tax  deed,  and  by  adverse  possession.  The  findings  are  sub- 
stantially in  the  language  of  the  allegations  of  the  complaint. 

Defendants  moved  for  a  new  trial  on  the  grounds:  (1) 
Insufficiency  of  the  evidence;  (2)  the  decision  is  againist 
law;  (3)  errors  in  law  occurring  at  the  trial;  (4)  newly 
discovered  material  evidence;  and  (5)  accident  and  surprise. 
The  motion  was  made  upon  statement  and  affidavits  showing 
the  newly  discovered  evidence  and  reason  why  same  was  not 
produced  at  the  trial.  The  statement  contained  the  showing 
made  upon  the  application  for  a  continuance,  and  it  is  upon 
the  action  of  the  court  in  this  respect  that  the  respondent 
justifies  its  ruling  upon  the  motion  for  a  new  trial.  It  is 
stated  in  the  brief  of  respondent  that  the  reason  given  by 
the  court  for  denying  the  motion  for  a  new  trial  at  the  time 
the  ruling  was  made  was  that  the  defendants  should  have 
been  granted  the  continuance  asked  for  and  refused  at  the 
opening  of  the  trial  The  order  granting  the  motion,  how- 
ever, is  general  and  must  be  sustained,  if  good,  on  any  of  the 
grounds  upon  which  the  motion  was  based. 

The  matter  specified  might  be  considered  under  either  of 
the  two  heads:  (3)  errors  of  law  occurring  at  the  trial,  or 
(5)  surprise  against  which  ordinary  prudence  could  not  have 
guarded,  but  we  do  not  think  it  necessary  to  pass  upon  the 
sufficiency  of  the  record  to  sustain  the  court's  ruling  upon 
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either  theory,  as  this  matter  cannot  arise  upon  a  new  trial, 
and  the  order  granting  the  new  trial  may  be  justified  on  an- 
other ground,  to  wit,  newly  discovered  material  evidence. 

The  affidavits  showing  newly  discovered  evidence  presented 
additional  support  to  defendants'  case,  by  more  definitely 
locating  certain  monuments  called  for  in  the  paper  title  intro- 
duced by  defendants.  While  this  showing  was  cumulative  in 
its  nature  and  would  have  had  no  bearing  upon  and  constituted 
no  defense  against  two  of  the  sources  of  title  under  which 
the  plaintiff  claimed,  in  the  form  of  the  findings  here  it  can- 
not be  determined  upon  which  of  these  sources  of  title  the 
judgment  rests.  Only  the  trial  court  could  determine  its 
effect  had  it  been  produced  at  the  trial.  The  determination 
of  the  effect  of  newly  discovered  evidence  which  is  cumula- 
tive is  peculiarly  within  the  province  of  the  trial  court 
iOberlander  v.  Fixen  d;  Co.,  129  CaL  692,  [62  Pac.  254].) 
The  discretion  of  a  trial  court  exercised  in  favor  of  the  grant- 
ing of  a  new  trial  will  not  be  disturbed,  unless  there  is  a 
dear  abuse  of  discretion.  {Von  Schroeder  v.  Spreckels,  147 
CaL  186,  [81  Pac.  515].)  In  support  of  the  court's  order 
we  must  presume  that  its  action  was  based  upon  any  reason  dis- 
closed by  the  record  upon  which  it  could  have  been  properly 
founded.  If  upon  the  ground  of  newly  discovered  evidence, 
we  cannot  say  it  abused  its  discretion  in  granting  a  new  triaL 

Order  granting  a  new  trial  aflBrmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  th6 
district  court  of  appeal  on  February  21,  1908. 
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[CfiT.  No.  453.    Seeond  Appellato  Distrfet. — Jannarj  2S,  1908.] 

LOS  ANGELES  PRESSED  BRICK  COMPANY,  Respond- 
ent, V.  LOS  ANGELES  PACIFIC  BOULEVARD  AND 
DEVELOPMENT  COMPANY  et  al.,  AppeUants. 

Mechanics*  Libns— Nonci  to  Ownbb  bt  Eicplotxi  ov  Suboon- 
TRACTOR — ^Payment  bt  Contractob  to  Subcontbaotob. — A  mate- 
rialman  employed  bj  a  aubeontraetor  may  serve  a  notiee  on  the 
owner  of  the  property  of  hia  claim  for  reimbursement  for  the  ma- 
terials furnished  to  the  subcontractor  and  used  in  the  building,  and 
his  equitable  garnishment,  and  the  enforcement  of  his  lien  cannot 
be  affected  by  a  full  payment  made  by  the  contractor  to  the  aub- 
eontraetor. 

iDd — Enfobosmbnt  of  Liens — ^Equitable  Pbinciplbs. — In  enforcing 
liens,  equity  will  render  judgment  in  favor  of  each  claimant  ac- 
cording to  the  amount  he  is  entitled  to  receive.  The  property  be- 
ing liable  only  for  the  value  of  the  work  done,  if  there  be  not 
sufScient  funds  to  pay  the  subcontractor  and  his  employees,  the 
latter  will  be  first  paid,  and  the  loss,  if  any,  must  be  borne  by  the 
subcontractor.  The  same  principle  will  be  employed  as  between  the 
eontractor  and  the  materialmen^  whether  employed  by  him  or  by  a 
subcontractor. 

I]>. — ^FOBECLOSUBE  OF  LiSN — ^Attobnets'  Fkbs  NOT  ALLOWED. — No  at- 
torneys' fees  can  be  allowed  upon  the  foreclosure  of  a  mechanie's 
lien. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County  and  from  an  order  denying  a  new  triaL 
J.  S.  Noyes,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  L.  Batcheller,  Thomas  C.  Ridgway^  and  Barstoir 
&  Variel,  for  Appellants. 

Munson  &  Barclay,  for  Respondent. 

TAGGART,  J. — An  action  to  foreclose  a  mechanic's  Hen. 
Judgment  for  plaintiff.  Appeals  were  taken  from  the  judg- 
ment and  an  order  denying  a  new  triaL 
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The  defendant  Los  Angeles  Pacific  Boulevard  and  Devel- 
opment Company  is  the  owner  of  a  brick  building  erected  by 
defendants  Brown  &  Alcorn  as  contractors,  defendant  Will- 
iam Leonard  being  a  subcontractor  for  the  brickwork.  Plain- 
tiff famished  brick  for  the  construction  of  the  building  upon 
the  order  of  Leonard,  and  in  due  time  served  notice  of  doing 
so  upon  the  owner  in  accordance  with  the  provisions  of  sec- 
tion 1184  of  the  Code  of  Civil  Procedure.  At  the  time  such 
notice  was  given  there  remained  in  the  hands  of  the  owner 
more  than  enough  of  the  contract  price,  still  unpaid  to  the 
contractors,  to  satisfy  plaintiff's  claim  in  full.  The  con- 
tractors, who  were  not  notified  of  plaintiff's  claim,  had  paid 
Leonard,  their  subcontractor,  all  that  was  due  him  before 
plaintiff  notified  the  owner. 

All  parties  to  the  appeal  agree  that  but  one  question  of  law 
is  involved  in  the  appeal  Appellants  state  this  as  follows: 
''Under  the  mechanics'  lien  law  must  the  contractor  'take 
care  of  the  claims  of  materialmen  or  employees  of  the  sub- 
contractor under  such  contractor!"  Respondent  states  it  in 
this  wise:  "Whether  under  the  mechanics'  lien  law  the  con- 
tractor's payment  to  his  subcontractor  in  full,  without  no- 
tice of  the  materialman's  claim,  prevents  the  materialman 
from  collecting  his  claim  from  the  owner,  the  owner  having 
had  due  notice,  and  having  in  hand  at  the  time  of  notice  the 
means  to  pay  the  materialman  in  full."  (The  term  "means" 
being  evidently  used  in  the  sense  of  having  on  hand  enough 
of  the  unpaid  contract  price.) 

The  right  of  a  materialman  to  a  lien  upon  the  property 
for  which  he  has  furnished  the  material  is  of  constitutional 
creation  {Hampton  v.  Chrisiensen,  148  Cal.  737,  [84  Pac 
200] ),  and  is  based  upon  the  theory  that  he  has  an  equitable 
right  to  payment  for  it  from  the  owner  of  the  building  into 
which  it  has  gone.  {Humboldt  etc.  Co,  v.  Crispy  146  Cal. 
686,  [106  Am.  St.  Rep.  75,  81  Pac.  30].)  The  mechanic's  lien 
law  is  but  the  legislative  provision  for  making  the  right  ef- 
fective. The  right  to  a  lien  against  the  property  or  on  the 
unpaid  portion  of  the  contract  price  does  not  depend  upon 
the  material  being  ordered  by  the  contractor.  The  right  to 
the  lien  is  dependent  only  upon  the  furnishing  of  the  ma- 
terial and  its  being  used  in  the  construction  of  the  building, 
"whether  •  •  .  furnished  at  the  instance  of  the  owner  of  the 
building  •  •  •  or  his  agent;    and  every  contractor,  suboon- 
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tractor  ...  or  other  person  having  charge  .  •  •  of  any  build- 
ing .  .  .  shall  be  held  to  be  the  agent  of  the  owner,  for  pur- 
poses of  this  chapter."    (Code  Civ.  Proc,  sec.  1183.) 

The  notice  which  constitutes  an  equitable  garnishment  of 
the  funds  in  the  hands  of  the  owner  is  not  required  to  be 
served  on  the  contractor,  and  he  is  the  only  one  of  the  per- 
sons named  in  section  1183  who  cannot  avail  himself  of  the 
provisions  of  section  1184.  The  notice  is  required  to  be  given 
only  to  the  reputed  owner,  although  the  materials  may  have 
been  furnished  to  the  contractor  or  other  person  acting  by 
authority  of  the  reputed  owner. 

There  is  nothing  in  the  spirit  or  the  letter  of  the  law  which 
indicates  that  the  laborer's  or  materialman's  lien  can  be  af- 
fected by  the  obligations  which  exist  between  the  contractor 
and  the  subcontractor.  Upon  the  notice  being  given  as  pro- 
vided by  section  1184,  it  shall  be  the  duty  of  the  reputed 
owner,  or  the  person  representing  him  in  making  the  pay- 
ments to  the  contractor,  to  withhold  from  the  contractor 
' 'sufficient  money  due  or  that  may  become  due  to  such  con- 
tractor, or  other  person,  to  answer  such  claim,"  etc. 

There  is  no  uncertainty  in  the  law  in  regard  to  the  right  of 
the  owner  to  withhold  the  money  to  pay  bills  for  material 
furnished  at  the  request  of  the  subcontractor.  Appellants 
contend  that  the  construction  given  the  law  by  the  trial  court 
would  work  a  hardship  upon  the  innocent  contractor,  who 
has  obeyed  the  law,  merely  because  he  has  prematurely  paid 
the  subcontractor.  This  would  be  no  greater  than  that  which 
falls  upon  the  owner  who  has  made  a  premature  payment  to 
the  contractor.  It  is  always  in  the  power  of  the  contractor 
to  protect  himself  by  a  contract  with  his  subcontractor,  but 
if  the  contention  of  appellants  were  sustained  the  laborer 
and  materiahnan  might  be  deprived  of  their  compensation 
by  the  act  of  the  contractor  and  be  helpless  to  protect  them- 
selves or  to  enforce  the  lien  given  to  them  by  the  constitu- 
tion. 

Appellants'  argument  appears  to  be  summed  up  in  this 
paragraph:  ''No  provision  of  the  lien  law  seems  to  author- 
ize him  (the  contractor)  to  withhold  the  contract  price,  or 
any  part  of  it,  from  his  subcontractor,  and  yet  it  is  claimed 
that  in  effect  he  must  do  so,  or  else  pay  the  subcontractor 
over  again  by  paying  his  unpaid  bills." 
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The  answer  to  this  is  that  since  the  law  does  not  author- 
ize him  to  do  so,  it  would  appear  to  be  a  good  business  prop- 
osition for  him  to  protect  himself  from  a  loss  in  this  manner 
by  exacting  of  the  subcontractor  a  contract  which  would  re- 
quire him  to  show  that  his  labor  and  material  bills  were  paid 
before  the  money  was  paid  to  him,  or  provide  that  the  con- 
tractor might  see  that  the  sums  paid  to  the  subcontractor 
were  applied  to  the  payment  of  such  bills.  There  are  some 
matters  relating  to  buildings  which  are  not  yet  covered  by 
the  lien  law,  and  within  this  sphere  any  of  the  parties  to 
the  construction  of  houses  and  other  improvements  upon  real 
estate  may  still  exercise  their  contractual  rights. 

There  is  nothing  in  the  opinion  in  Macomber  ▼.  Bigelow, 
126  Cal.  15,  [58  Pac.  312],  which  makes  for  the  contention 
of  appellants.  So  far  as  applicable  here,  the  decision  in  that 
case  merely  holds  that  subcontractors  and  their  employees 
alike  are  entitled  to  a  lien  upon  the  property  for  labor  per- 
formed. That  since  the  subcontractor  is  personally  liable 
to  his  laborers  he  may  include  the  amount  of  their  claims  in 
his.  This,  however,  does  not  preclude  them  from  protecting 
themselves  by  filing  a  lien  covering  the  same  claims.  In  en- 
forcing these  liens  a  court  of  equity  will  render  judgment 
in  favor  of  each  according  to  the  amount  he  is  entitled  to  re- 
ceive. The  property  being  liable  only  for  the  value  of  the 
work  done,  if  there  be  not  sufficient  funds  to  pay  the  sub- 
contractor and  his  employees,  the  latter  will  be  first  paid, 
and  the  loss,  if  any,  must  be  borne  by  the  subcontractor.  The 
same  principle  will  be  applied  as  between  the  contractor  and 
the  materialman  and  laborer,  whether  the  latter  be  employed 
by  the  contractor  directly  or  by  the  subcontractor. 

The  principle  upon  which  the  decision  in  Dore  r.  Sellers, 
27  Cal.  588,  594,  rests  can  have  no  application  to  the  present 
mechanics'  lien  law.  Of  the  lien  of  employees  there  under 
consideration  it  is  said  (p.  594):  **They  (employees  and 
materialmen)  have  this  right,  not  for  the  reason  that  the 
employer's  property  has  been  benefited  by  the  labor  or  ma- 
terial furnished  by  the  employees,  but  because  they  have 
furnished  the  labor  or  materials  for  the  contractor,  to  whom 
the  law  has  granted  a  lien,  for  the  amount  which  became 
due  to  him  under  the  contract,  in  consequence  of  their  labor 
and  materials.  It  therefore  follows  that  the  employees  can- 
not acquire  a  lien  upon  the  house  independent  of  the  orig- 
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inal  contract,  and  they  are  not  entitled  to  a  lien  as  principals, 
though  entitled  to  be  first  paid  out  of  the  moneys  becoming 
due  under  the  contract.''  It  is  evident  from  this  that  the  de- 
cision in  Dore  ▼.  Sellers  was  based  upon  an  entirely  different 
theory  as  to  mechanics'  liens  from  that  which  now  obtains  in 
this  state. 

The  right  of  a  materialman  to  a  lien  for  the  value  of  his 
goods  for  which  he  has  not  been  paid  is  not  affected  by  the  fail- 
ure of  the  contractor  to  protect  himself  from  the  misappro- 
priation of  funds  by  his  agent,  the  subcontractor.  As  said  in 
Humboldt  etc.  Co.  v.  Crisp,  146  Cal.  686,  [106  Am.  St.  Rep. 
75,  81  Pac.  30],  it  is  an  equitable  right  which  he  has  to  have 
the  owner  of  a  building  pay  for  the  materials  of  which  the 
latter  has  had  the  benefit  by  their  becoming  a  component 
part  of  his  building. 

While  counsel  for  both  parties  have  stated  there  is  but  one 
point  involved  in  the  case,  appellants  incidentally  call  to 
our  attention  the  fact  that  an  attorney's  fee  was  allowed  to 
plaintiff.  The  record  discloses  that  the  sum  of  $100  for  that 
purpose  was  included  in  the  judgment.  This  allowance  was 
error.  {Union  Lumber  Co.  v.  Simon,  150  Cal.  751,  [89  Paa 
1077,  1081].) 

The  judgment  is  modified  by  striking  therefrom  the  allow- 
ance for  attorney's  fees,  and  as  so  modified  it  is  afl&rmed. 
The  order  denying  the  motion  for  a  new  trial  is  also  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  March  23,  1908* 
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[dr.  No.  896.    Third  Appellftta  District.— Jannarj  23,  1008.] 

a  J.  CARSTENBROOK  and  J.  D.  CARSTENBROOK,  Co- 
partners,  etc.,  Respondents,  v.  MART  J.  WEDDERIEN 
and  W.  A.  WEDDERIEN,  Appellants. 

Action  to  Foreclose  Canceled  Chattel  Mortoaob — Subrooation — 
Case  in  Equity — Jurisdiction — Transfer  and  Betransfer. — An 
action  to  set  aside  the  release  of  a  chattel  mortgage,  and  to  fore- 
close the  same,  on  principles  of  equitable  subrogation,  is  a  case  in 
equity,  within  the  jurisdiction  of  the  supreme  court,  and  when 
appe&led  to  this  court  was  properly  transferred  to  the  supreme 
court,  which  had  power  to  retransf er  the  same  to  this  court  for 
determination. 

iDd— Payment  of  Mortoagb  upon  Attachment— Bembdy  bt  Judicial 
Sale — Equitablb  Facts  not  Shown^ — Where  respondents  attached 
property  secured  by  chattel  mortgage,  and  were  compelled  to  pay 
the  mortgage  debt,  and  the  mortgagee  thereupon  released  and 
canceled  the  mortgage,  they  were  not  entitled  to  an  equitable  sub- 
rogation to  cancel  the  release  and  foreclose  the  mortgage  where 
no  equitable  facts  appear  in  the  record  to  warrant  it.  In  such 
case,  their  remedy  for  reimbursement  of  the  money  so  paid,  out 
of  the  proceeds  of  a  sale  upon  execution,  under  section  2970  of 
the  Civil  Code  is  an  exclusive  remedy. 

Id.— Beversai/— New  Trial — Petition  fob  Behearing — Equitable 
Facts  Stated  in  Petition  not  a  Ground — Amendment  of  Plead- 
ing.— Equitable  facts,  of  persuasive  force,  not  appearing  in  the 
record,  and  urged  for  the  first  time  upon  petition  for  rehearing, 
are  not  a  ground  for  rehearing,  though  they  may  justify  an  amend- 
ment of  the  complaint  upon  the  new  trial  ordered  by  this  court, 
so  as  to  warrant  an  equitable  subrogation  to  the  extent  of  the  amount 
paid  upon  the  chattel  mortgage  and  interest. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tuba  County,  and  from  an  order  denying  a  new  trial  E.  P. 
McDaniel,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  H.  Carlin,  and  Waldo  S.  Johnson,  for  Appellantai 

M.  T.  Brittan,  and  J.  E.  Ebert,  for  Respondents. 
7  CaL  App.— 30 
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BURNETT,  J.— The  action  was  brought  to  set  aside  the 
release  and  satisfaction  of  a  certain  chattel  mortgage  and  to 
have  said  mortgage,  given  by  said  defendants  to  one  Wal- 
lace Dinsmore,  determined  and  declared  to  be  in  full  force 
and  effect  and  to  have  plaintiffs  adjudged  to  be  the  owners 
and  holders  of  said  mortgage  and  the  note  secured  thereby 
and  entitled  to  the  full  payment  of  all  the  sums  so  secured, 
and  also  to  have  said  mortgage  foreclosed. 

The  relief  sought  by  the  complaint,  involving  as  it  does 
"equitable  subrogation'*  and  foreclosure,  is  a  matter  pecu- 
liarly of  equitable  cognizance  and  the  appeal  should  not  have 
been  taken  to  this  court. 

The  cause  is  transferred  to  the  supreme  court. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 

On  the  sixth  day  of  January,  1908,  the  cause  was  retrans- 
ferred  by  the  supreme  court  to  this  court  for  determination, 
and  on  the  23d  of  January,  1908,  the  following  opinion  was 
rendered: 

BURNETT,  J.— On  the  eighth  day  of  August,  1904,  plain- 
tiffs brought  suit  against  defendants  for  the  sum  of  $591 
and  interest.  Thereupon  a  writ  of  attachment  was  issued 
and  placed  in  the  hands  of  the  sheriff  of  the  county  of  Yuba 
for  service.  He  was  directed  to  attach  certain  personal  prop- 
erty belonging  to  defendants  upon  which  there  was  a  chattel 
mortgage  in  favor  of  one  Wallace  Dinsmore  to  secure  the 
payment  of  a  promissory  note  for  $1,500.  The  sheriff,  acting 
in  view  of  section  2969  of  the  Civil  Gode,  declined  to  levy 
the  writ  of  attachment  on  said  property  unless  the  plaintiffs 
should  pay  or  tender  to  the  said  mortgagee  or  deposit  with 
the  county  clerk  or  treasurer  of  said  county  payable  to  the 
order  of  said  mortgagee  the  amount  due  on  said  mortgage. 
The  plaintiffs  thereupon  deposited  with  the  said  county  clerk, 
in  accordance  with  said  demand,  the  sum  of  $1,509.35.  There- 
after, on  August  11,  1904,  the  clerk  paid  said  sum  to  the 
said  mortgagee,  who  entered  upon  the  record  in  the  county 
recorder's  oflSce  the  usual  acknowledgment  of  satisfaction 
and  discharge  of  said  mortgage.  Upon  the  payment  of  said 
money  by  the  plaintiffs  to  the  clerk  the  sheriff  levied  the  said 
writ  of  attachment  upon  said  property.  The  action  was  af- 
terward tried  and  judgment  rendered  in  favor  of  plaintiffs 
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for  the  sum  of  $659.86  and  costs.  An  appeal  was  taken  to 
this  court  and  the  judgment  was  affirmed.  {Carstenbrook  v. 
Wedderien,  5  Cal.  App.  603,  [91  Pac.  117].)  No  execution 
was  issued  upon  this  judgment,  but  plaiptiffs,  claiming  equi- 
table subrogation,  brought  suit  to  set  aside  the  satisfaction 
and  release  of  said  mortgage  and  to  have  said  mortgage  deter- 
mined to  be  in  full  force  and  effect,  and  that  plaintiffs  be 
adjudged  the  lawful  owners  and  holders  thereof  and  entitled 
to  the  payment  of  the  full  amount  secured  thereby  and  for 
the  foreclosure  of  said  mortgage  and  the  sale  of  said  prop- 
erty. After  trial  judgment  was  rendered  for  plaintiffs  in  the 
sum  of  $1,846.76  and  $200  attorneys'  fees  and  costs  and  for 
the  other  relief  prayed  for  in  the  complaint. 

From  this  judgment  and  order  denying  their  motion  for 
a  new  trial  defendants  have  appealed. 

Appellants  admit  that  plaintiffs  are  entitled  to  be  reim- 
bursed for  the  amount  paid  on  account  of  said  mortgage,  but 
they  contend  that  the  only  recourse  is  through  the  attach- 
ment suit.  It  is  declared  in  their  brief:  "They  have  ob- 
tained their  judgment  in  that  action  and  should  proceed  to 
have  execution  issued  out,  levied  upon  the  property  in  ques- 
tion and  then  have  it  sold  in  accordance  with  section  2970 
of  the  Civil  Code,  and  the  proceeds  applied  to  the  payment 
of  said  mortgage  debt  with  interest  and  the  balance  upon 
their  judgment.  These  sections  of  the  Civil  Code  deal  with 
the  subject  exclusively  and  under  well-established  rules  of 
interpretation  should  be  held  to  lay  down  the  rule  that  must 
be  followed.*' 

We  think  appellants  are  clearly  right  in  their  contention. 
The  subject  is  a  matter  of  statutory  regulation,  and  we  must 
look  to  the  provisions  of  the  statute  for  the  course  to  be  pur- 
sued. ''Equitable  subrogation"  implies  that  there  is  no  ade- 
quate remedy  at  law,  but  here  the  remedy  is  not  only  ade- 
quate, but  it  is  plain,  simple  and  speedy.  Indeed,  it  is  diffi- 
cult to  understand  why  plaintiffs  should  have  resorted  to  the 
foreclosure  suit,  unless  the  purpose  was  to  secure  an  attor- 
ney's fee  and  to  make  conditions  as  burdensome  as  possible 
for  defendants.  The  statute,  certainly,  does  not  contemplate 
that  in  such  a  case  the  property  shall  be  sold  twice,  once  un- 
der foreclosure  of  the  mortgage  and  again  under  execution 
to  satisfy  the  judgment  in  the  other  action.  Section  2969  of 
the  Civil  Code  provides  upon  what  conditions  personal  prop- 
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erty  which  is  mortgaged  can  be  taken,  either  under  attach- 
ment or  execution,  as  follows:  "Before  the  property  is  so 
taken,  the  officer  must  pay  or  tender  to  the  mortgagee  the 
amount  of  the  mortgage  debt  and  interest,  or  must  deposit 
the  amount  thereof  with  the  county  clerk  or  treasurer,  pay- 
able to  the  mortgagee."  Assuming  that  this  has  been  done, 
we  find  the  provision  for  the  reimbursement  of  the  attaching 
creditor  in  the  next  section  (2970)  as  follows:  "When  the 
property  thus  taken  is  sold  under  process,  the  officer  must 
apply  the  proceeds  of  the  sale  as  follows:  1.  To  the  pay- 
ment of  the  sum  paid  to  the  mortgagee,  with  interest  from 
the  date  of  said  payment;  and  2.  The  balance,  if  any,  in 
like  manner  as  the  proceeds  of  sales  under  execution  are  ap- 
plied in  other  cases."  It  would  be  a  dangerous  doctrine  to 
hold  that  where  the  statute  provides  one  remedy,  another 
may  be  adopted  that  is  not  so  provided.  Respondents'  con- 
struction would  compel  the  interpolation  into  said  section 
2970  of  some  direction  providing  for  the  contingency  of  sub- 
rogation and  the  foreclosure  of  the  mortgage  by  the  attach- 
ing creditor. 

It  IS  obvious  that  said  section  is  intended  to  furnish  the 
exclusive  method  for  the  reimbursement  of  said  creditor  as 
the  preceding  section  prescribes  the  condition  by  compliance 
with  which  he  may,  under  process,  take  possession  of  the 
property. 

The  procedure  taken  in  the  case  at  bar  imposes  an  unjust 
burden  upon  the  defendants,  and  we  are  satisfied  that  it  is 
not  contemplated  by  the  said  act  of  the  legislature. 

It  is  no  answer  to  say  that  the  defendants  are  not  preju- 
diced for  the  reason  that  they  would  have  to  bear  the  expense 
of  foreclosure  in  case  the  mortgagee  had  brought  suit  on  his 
mortgage. 

This  view  ignores  the  obvious  intent  of  the  legislature  to 
avoid  this  expense  in  the  event  of  attachment.  Besides,  it 
is  manifest  that  the  probable  result  of  a  sale  would  be  quite 
different  in  the  case  of  foreclosure  where  the  property  is 
free  from  any  other  lien  from  that  presented  here  where 
the  property  is  in  the  possession  of  the  sheriff  under  other 
process  and  subject  to  execution  to  satisfy  another  judgment. 

The  authorities  cited  by  respondents  to  justify  the  course 
pursued  in  the  court  below  simply  illustrate  the  application 
of  the  well-known  principle  of  equitable  subrogation,  but  they 
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are  not  in  point  here  where  the  statute  has  pointed  out  the 
legal  remedy.  The  scope  of  Redington  v.  Comwell,  90  CaL 
49,  [27  Pac.  40],  is  disclosed  l^  the  syllabus  as  follows: 
''A  stockholder  of  a  corporation  who  pays  his  own  and  an- 
other stockholder's  proportionate  share  of  the  debts  of  the 
corporation,  under  a  legitimate  and  fair  effort  to  protect  his 
own  interest  in  the  corporate  property,  is  entitled  to  con- 
tribution from  the  other  stockholders  to  the  extent  of  such 
stockholders'  proportion  of  the  debt  paid  and  to  be  subro- 
gated to  the  rights  and  remedies  of  the  creditor  as  a  neces- 
sary means  to  enforce  such  contribution." 

In  Shaffer  v.  McCloskey,  101  Cal.  576,  [36  Pac.  196],  two 
tenants  in  common  had  executed  a  mortgage  to  secure  the 
purchase  price  of  the  land,  and  one  of  them,  being  unable 
to  pay  his  share  of  the  mortgage,  had  conveyed  his  interest 
in  the  land  to  his  cotenant,  in  consideration  that  the  latter 
would  pay  the  full  amount  due,  and  the  mortgage  was  after- 
ward satisfied  of  record  upon  such  payment,  without  knowl- 
edge of  the  grantee  that  his  grantor  had  previously  made  a 
deed  of  trust  of  his  half  of  the  land.  It  was  justly  held  that 
the  person  paying  the  mortgage  could  maintain  an  action 
to  revive  it  to  protect  his  interest  against  the  deed  of  trust. 

The  supreme  court,  through  Mr.  Justice  McFarland,  prop- 
erly said:  "Respondent  clearly  intended  that  his  payment 
of  the  mortgage  should  inure  to  his  own  benefit,  and  not  to 
the  benefit  of  appellants;  and  there  is  no  equitable  ground 
upon  which  appellants  can  object  to  it  so  inuring.  They 
were  not  led  astray  by  the  payment  of  the  prior  mortgage, 
and  are  left  in  the  exact  position  which  they  expected  to 
occupy  when  the  trust  deed  was  taken." 

Ba/ndaU  v.  Duff,  107  Cal.  33,  [40  Pac.  20],  is  a  clear  case 
of  equitable  subrogation  where  the  purchaser  under  an  in- 
effectual foreclosure  of  mortgages,  having  paid  off  the  mort- 
gages, is  held  entitled  to  the  rights  and  remedies  of  the  mort- 
gagees. The  court,  speaking  through  Mr.  Justice  Temple, 
said:  "Subrogation  is  allowed  by  courts  of  equity  to  secure 
justice.  Ordinarily  it  takes  place  when  one  has  paid  a  debt 
which  some  one  else  ought  to  pay.  In  such  cases,  sometimes 
the  person  so  paying  succeeds  to  the  securities  which  the  orig- 
inal creditor  held  for  his  debt.  This  is  allowed  when  jus- 
tice requires  it,  and  the  securities  which  a  person  so  obtains 
an  held  by  him  merely  to  insure  reimbursement     He  will 
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not  be  permitted  to  make  a  speculation  out  of  it  •  .  •  ObTi- 
ously  a  court  of  equity  will  not  allow  a  resort  to  such  securi- 
ties beyond  what  is  necessary  to  effectuate  the  purpose/' 

In  Brown  v.  Rouse,  125  Cal.  645,  [58  Pac.  267],  the  doc- 
trine of  equitable  subrogation  is  again  discussed  by  the  court 
through  Commissioner  Chipman,  and  the  conclusion  reached 
that  it  was  not  a  proper  case  for  its  application  because  the 
one  claiming  the  benefit  of  it  was  a  volunteer,  and  further- 
more it  is  said:  ''There  was  no  mistake  of  fact,  for  he  had 
knowledge  of  the  authority  under  which  Bouse  was  acting; 
his  mistake  was  one  of  law.  No  question  of  fraud,  accident 
or  mistake  of  fact  arises.'* 

The  other  authorities  cited  by  respondents  are  in  line  with 
the  foregoing,  and  we  see  no  necessity  for  reviewing  them 
in  detail. 

Of  course,  if  it  appeared  that  the  proceedings  in  the  at^ 
tachment  suit  were  invalid  or  so  defective  that  the  property 
could  not  be  legally  sold  under  an  execution  upon  the  judg- 
ment, a  different  case  would  be  presented  and  it  would  prob- 
ably be  brought  within  the  principle  of  Randall  v.  Duff,  107 
Cal.  33,  [40  Pac.  20],  But,  as  already  seen,  the  judgment 
in  said  cause  has  been  af&rmed;  we  must  assume  that  the 
proceedings  were  all  regular  and  that  the  property  is  of  suffi- 
cient value  to  satisfy  plaintiffs'  claim  if  they  pursue  the 
remedy  pointed  out  by  the  statute.  But  at  any  rate  they 
had  knowledge  of  the  requirements  of  the  statute;  they 
proceeded  to  attach  according  to  its  conditions,  and  they  must 
abide  by  the  consequences. 

The  judgment  and  order  are  reversed. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal,  on  February  22,  1908,  and  the  fol- 
lowing opinion  was  then  rendered: 

BURNETT,  J. — Respondents  in  their  petition  for  rehear- 
ing state  that  they  '^assign  as  their  grounds  for  a  rehearing 
herein  certain  matters  which  existed  with  relation  to  said 
cause  at  the  time  of  the  hearing,  and  which  were  not  plainly 
set  forth  in  the  record."  As  a  matter  of  fact  they  were 
not  set  forth  in  the  record  at  all,  and,  of  course,  cannot  be 
considered  by  us. 
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It  is  claimed  that  this  action  was  not  instituted  until  the 
property  subject  to  the  chattel  mortgage  had  been  released 
from  attachment  in  pursuance  of  a  bond;  and  that  said  un- 
dertaking was  in  the  sum  of  $700,  while  the  amount  of  the 
judgment  in  the  original  action  was  $867.40,  and  that  the 
said  property  is  not  now  subject  to  execution  in  that  action, 
and  therefore  respondents'  only  remedy  to  secure  reimburse- 
ment for  the  payment  of  the  amount  due  on  the  mortgage 
is  to  be  subrogated  to  the  rights  of  the  mortgagee.  No  rea- 
son is  stated  why  the  amount  of  the  undertaking  is  so  small 
nor  why  the  property  was  not  returned  to  the  sheriff  or  its 
full  value  paid  to  plaintiffs  as  contemplated  by  section  553 
of  the  Code  of  Civil  Procedure.  However,  it  inferentially 
appears  in  the  petition  that  the  original  judgment  was  paid, 
plaintiffs  probably  satisfying  it  upon  the  theory  that  subro- 
gation would  lie  for  the  $1,508. 

These  additional  matters  of  equitable  cognizance  stated  and 
implied  in  the  said  petition  are  of  persuasive  force,  but  they 
are  outside  of  the  record  and  would  not  justify  us  in  grant- 
ing a  rehearing;  but  as  the  cause  was  ordered  back  for  a 
new  trial  we  can  see  no  reason  why  plaintiffs  should  not  be 
permitted  to  amend  their  complaint,  setting  up  the  additional 
facts  which  in  their  opinion  render  the  remedy  provided  by 
the  statute  inadequate  or  inoperative.  In  case  this  is  done 
and  the  judgment  should  be  for  respondents,  we  invite  the 
consideration  of  the  learned  trial  judge  to  the  question 
whether  the  amount  recovered  should  not  be  limited  to  the 
amount  actually  paid  out  by  plaintiffs,  with  the  legal  rate 
of  interest. 

The  rehearing  is  denied. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[dr.  No.  418.    Second  AppeDate  District.— January  28,  1908.] 

HUGH  GLASSELL  and  ANDREW  GLASSELL,  Execu- 
toM,  etc.,  Respondents,  v.  M.  P.  O'DEA,  W.  H.  WORK- 
MAN, Treasurer  of  City  of  Los  Angeles  et  aL,  Defend- 
ants; TRYON-BRAIN  CO.,  AppeUant 

Snssr  iMPROYEif  XKT— Yom  Gontsact— Street  Bond  not  Enfobcba^ble. 
Where  the  specifications  for  a  street  improvement,  upon  which  the 
•ontract  therefor  is  based,  provide  that  all  loss  or  damage  aris- 
ing from  the  nature  of  the  work  to  be  done  under  this  agreement 
■hall  be  sustained  by  the  contractor,  the  contract  is  void,  and  a 
street  improvement  bond  issued  upon  an  assessment  for  the  cost 
of  the  street  work  done  under  such  contract  is  void,  and  cannot 
b«  enforced. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Leslie  B.  Hewitt,  for  Appellant 

Laciua  M.  Fall,  for  Respondents. 

TAGGART,  J.— This  is  an  action  to  quiet  plaintiffs'  title 
to  a  lot  in  block  1,  town  of  Garvanza,  in  the  city  of  Los 
Angeles,  against  the  lien  of  a  street  improvement  bond  issued 
upon  an  assessment  for  the  cost  of  street  work  done  under 
the  **Vrooman  Act." 

From  a  judgment  in  favor  of  plaintiffs  declaring  such  bond 
void,  the  defendant  Tryon-Brain  Company,  the  holder  of  the 
bond,  appeals. 

From  the  resolution  of  intention  to  the  contract  for  the 
street  work  upon  which  the  bond  is  based,  reference  is  made 
in  all  steps  of  the  proceedings  to  certain  specifications  on 
file  in  the  oflBce  of  the  city  clerk.  These  specifications  are 
the  same  as  those  considered  by  the  supreme  court  in  the 
opinion  rendered  in  Woollacott  v.  Meekin,  151  Cal.  701,  [91 
Pac.  612],  being  general  specifications  Nos.  68,  54,  52,  55 
and  51  used  by  the  engineer's  office  of  the  city  of  Los  An« 
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geles.  The  provision  therein  that  ''all  loss  or  damage  aris- 
ing from  the  nature  of  the  work  to  be  done  under  this  agree- 
ment, •  •  •  shall  be  sustained  by  the  contractor/'  was  held 
to  render  void  an  assessment  resting  upon  such  specifications. 

A  careful  consideration  of  appellant's  brief  and  the  record 
here,  and  of  the  opinion  filed  in  the  Woollacoti  t.  Meekin  case, 
leads  to  the  conclusion  that  there  is  no  question  of  law  left 
for  the  decision  of  this  court. 

On  the  authority  of  that  case,  the  eases  therein  cited,  and 
Hatch  ▼.  Nevills,  152  CaL  xvi,  [95  Pac  43],  the  judgment 
appealed  from  is  afSrmed. 

Shaw,  J.|  and  James,  J.,  pro  tern.,  concurred 

A  petition  to  have  the  cause  heard  in  the  supreme  eoart, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  26,  1908. 


[dr.  No.  440.    Seeond  Appellate  District.— JsnusTy  28, 1008.] 

STANLEY  KING,  Respondent,  v.  B.  K.  GREEN,  AppeUant. 

NsoLioBNCB— Collision  of  Auttomobilb  wtth  Giles  of  Stbxkf  Rail- 
way Tbagk — ^Undux  Speed. — In  an  action  to  recover  damages  for 
the  negligence  of  tlie  driver  of  an  automobile  while  erosaing  a 
•treet  in  colliding  with  plaintiff  while  engaged  as  an  employee 
of  a  street  railway  company  in  oiling  its  track,  where  there  was 
evidence  showing  that  the  automobile  was  driven  very  fast,  at  an 
undue  rate  of  speed,  across  the  street,  accepting  such  evidence  as 
true,  the  negligence  of  the  defendant  might  be  declared  as  matter 
of  law,  and  a  finding  of  his  negligence  is  sufficiently  supported.  Un- 
der sneh  circumstance,  it  was  defendant's  duty  to  proceed  slowly 
and  with  circumspection  if  he  would  escape  liability  for  injury  to 
the  plaintiff. 

Id. — Gk)NniiBUT0BT  Nsgligxkcx  of  Plaintiff— Question  of  Fact— 
EviDSNCS  SUPPOBTINO  FINDING. — The  rights  of  a  laborer  whose 
duties  require  him  to  be  on  the  roadway  cannot  be  governed  by  the 
same  rules  as  that  of  an  ordinary  pedestrian;  and  when  his  duties 
required  him  to  move  backward  along  the  rail  which  he  was  oiling, 
and  he  was  found  to  have  been  exercising  due  care  when  struck, 
the  question  of  such  care  or  the  want  of  it  was  one  of  fact,  to  be 
determined  from  aQ  the  f^teti  and  circumstances  surrounding  him 
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ftt  the  time,  and  taking  the  facts  most  favorable  to  the  flnding,  the 
evidenee  elearlj  shows  that  the  plaintiff  was  not  negligent. 

Id. — Ibregulab  Deposition — Specific  Objection  Essential — ^Waiveb. 
Though  a  deposition  taken  out  of  the  state  npon  a  eommission 
directed  to  ''any  notary  public  or  other  officer  authorized  to  take 
depositions''  in  the  county  and  state  specified  without  designating 
anyone,  is  irregular,  under  section  2024  of  the  Code  of  Civil  Pro- 
cedure, yet  where  there  was  no  motion  to  suppress  the  deposition 
for  the  irregularity,  and  no  specific  objection  thereto  was  urged 
upon  that  ground  when  it  was  offered  in  evidence,  or  is  set  forth 
within  the  bill  of  exceptions,  it  is  deemed  waived. 

Id. — Effect  of  Gekebal  Objections. — ^A  general  objection  to  a  depo- 
sition reaches  its  relevancy,  competency  or  the  legal  effect  of  its 
testimony  only^  and  will  not  be  considered  as  extending  to  any 
matter  of  form  or  question  of  regularity  or  authority  in  respect 
to  the  taking  of  the  deposition,  and  objections  that  no  legal  pro- 
ceedings have  been  taken,  that  it  is  without  authority  of  law,  and 
was  inadmissible,  irrelevant  and  immaterial,  were  too  general  to  eall 
the  specific  attention  of  the  court  to  the  irregularity  in  not  naming 
a  special  commissioner. 

Id. — ^BiLL  of  Exceptions. — A  specific  objection  to  the  irregularity  or 
want  of  authority  to  take  the  deposition,  must  be  pointed  out  with 
reasonable  precision  and  certainty,  and  if  overruled  in  the  sa- 
perior  court,  must  be  set  forth  in  the  bill  of  exception,  and  no 
exception  not  then  taken  and  set  forth  in  the  record  can  be  raised 
or  assigned  as  error  npon  appeal. 

Id. — ^Damages  not  Excessive. — Where  it  appears  that  the  plaintiff 
was  permanently  injured  by  the  defendant's  negligence,  and  the 
trial  court  had  before  it  the  wage-earning  ability  of  the  plaintiff, 
and  his  expectancy  of  life,  and  was  entitled  to  consider  those  other 
elements  of  damage  for  which  a  jury  may  determine  the  compen- 
sation, held,  that  its  finding  of  damages  in  the  sum  of  $7,000  was 
not  excessive. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial 
Walter  Bordwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Will  D.  Gould,  and  James  H.  Blanchard,  for  Appellant 

John  Murray  Marshall,  Percy  R.  Wilson,  and  W.  W.  Mid- 
dlecofl,  for  Bespondent 
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TAGQABT,  J. — ^An  action  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  by  reason  of  the  negligent 
operation  of  an  automobile  by  defendant. 

The  case  was  tried  by  the  court  without  a  jury,  and  judg- 
ment was  for  plaintiff  in  the  sum  of  $7,000. 

Defendant  appeals  from  the  judgment  and  the  order  of  the 
court  denying  his  motion  for  a  new  trial. 

The  complaint  alleges  that  plaintiff  was  an  employee  of  the 
Los  Angeles  Street  Railway  Company,  among  whose  duties 
was  that  of  oiling  the  tracks  of  the  company  in  certain  streets 
of  the  city  of  Los  Angeles.  That  in  pursuance  of  his  em- 
ployment he  was,  at  the  time  of  his  injury,  engaged  in  oiling 
the  company's  tracks  in  East  First  street  near  the  comer  of 
Chicago  street  While  he  was  so  engaged,  defendant,  who 
was  driving  an  automobile  in  and  along  East  First  street 
at  a  high  rate  of  speed,  carelessly  and  negligently  ran  into 
and  permanently  injured  him. 

The  answer  of  defendant  denies  negligence  on  his  part  and 
alleges  that  plaintiff  was  g^uilty  of  contributory  negligence. 

The  circumstances  under  which  plaintiff  was  injured  were 
substantially  as  follows:  Chicago  street  runs  approximately 
north  and  south,  and  First  street  east  and  west.  The  former 
is  sixty  and  the  latter  eighty  feet  wide.  While  the  lines  of 
Chicago  street  are  continuous  at  the  intersection,  those  of 
First  street  ** offset,"  and  from  the  south  line  of  First  on  the 
east  side  of  Chicago  to  the  north  line  of  First  on  the  west  side 
of  Chicago  is  more  than  a  hundred  feet.  The  traveler  on 
I^rst  street  must  pass  this  distance  along  Chicago  street  in 
order  to  get  from  one  part  of  First  street  to  the  other,  and 
there  is  a  double  line  of  street-car  tracks  on  First  street  which 
passes  across  and  along  Chicago  street  at  this  place.  Plain- 
tiff's evidence  shows  that  he  was  oiling  the  southernmost  rail 
of  the  two  tracks  on  First  street,  just  east  of  the  east  line 
of  Chicago  street,  when  he  was  struck.  That  he  was  moving 
eastward  but  facing  toward  the  west,  had  a  bucket  of  oil  in 
one  hand  and  a  swab  in  the  other,  and  was  using  the  latter 
to  apply  the  oil  to  the  inside  rail  of  the  inside  track  around 
the  curve,  thus  bringing  him  near  the  curb  on  the  south  side 
of  First  street.  That  defendant  approached  him  from  be- 
hind, coming  diagonally  across  both  tracks  from  the  north 
side  of  First  street  to  the  east  side  of  Chicago  street  instead 
of  eontinoing  around  the  outside  of  the  railway  curvs  on 
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the  north  side  of  First  street  and  passing  down  the  west 
side  of  Chicago  street.  Plaintiff  testified  he  heard  no  noise 
of  any  approach  and  there  was  no  positive  testimony  that  the 
horn  on  the  machine  was  sounded  in  warning.  The  line  of 
travel  through  Chicago  street  from  one  intersection  of  First 
street  to  the  other  passes  between  two  blocks  of  brick  build- 
ings. These  buildings  are  of  such  a  character  as  to  obstruct 
from  the  view  of  one  approaching  the  comer  from  one  street 
a  vehicle  or  car  on  the  other  street.  The  speed  at  which 
defendant  was  traveling,  as  described  by  plaintiff's  witnesses, 
was  *'very  fast,"  one  witness  estimating  it  at  twenty-five  to 
thirty  miles  an  hour. 

Accepting  plaintiff's  evidence  as  true,  and  the  negligence 
of  the  defendant  might  be  declared  as  a  matter  of  law;  there- 
fore, the  objection  of  respondent  that  the  inference  of  fact 
to  this  effect  by  the  trial  court  in  its  findings  is  not  supported 
by  the  evidence  cannot  be  sustained.  Under  the  circum- 
stances here  shown,  it  was  the  duty  of  the  driver  of  the  ve- 
hicle to  proceed  at  a  slow  pace  and  with  great  circumspection 
if  he  would  escape  liability  even  to  a  pedestrian  for  injuries 
done  to  him.     {Sykes  v.  Lawlor,  49  Cal.  238.) 

Respondent's  defense  of  contributory  negligence  rests  upon 
the  fact  that  the  plaintiff,  according  to  his  own  testimony, 
was  moving  backward  and  not  looking  out  for  his  own  safety 
at  the  time  he  was  struck.  His  testimony  cited  in  support 
of  this  contention  is:  '*I  had  to  go  backward.  My  back  was 
toward  the  east.  He  (I)  can't  be  looking  every  minute.  I 
started  right  back  to  oil.  I  got  a  few  feet  and  I  thought  I 
had  better  look  up  to  see  if  anything  was  approaching,  and 
I  didn't  get  more  than  half  way  turned  around — ^I  didn't  get 
turned  around  east  enough  to  see — ^before  I  was  struck.'* 

Negligence  is  a  comparative  and  not  a  positive  term,  and  its 
use  is  relative  whether  applied  to  the  negligence  of  the  de- 
fendant or  that  of  the  plaintiff.  For  this  reason  in  most 
cases  it  becomes  a  question  of  fact  for  the  jury  to  determine 
who  was  negligent  under  the  circumstances  of  the  case.  The 
degree  of  care  which  in  one  case  is  insufficient  to  relieve  from 
a  charge  of  negligence  in  another  might  constitute  more  than 
ordinary  prudence  and  caution.  Had  a  pedestrian  with  no 
occupation  requiring  his  presence  in  that  part  of  the  street 
devoted  to  the  use  of  vehicles  been  struck  by  a  passing  vehicle 
while  he  was  backing  along  the  roadway  without  looking  to 
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see  where  he  was  going,  it  is  clear  that  he  would  have  been 
guilty  of  contributory  negligence.  {Niori  v.  Empire  Laundry 
Co.,  117  Cal.  260,  [49  Pac.  185].)  But  the  rights  of  a  la- 
borer  whose  duties  require  him  to  be  in  the  roadway  cannot 
be  determined  by  the  same  rule.  Not  that  he  is  bound  to  ex- 
ercise any  less  care,  but  because  the  care  to  be  exercised 
must  be  determined  from  a  different  standpoint.  (18  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  p.  586.)  The  proper  discharge 
of  his  duties  required  plaintiff  to  move  backward  along  the 
rail  which  he  was  oiling.  He  did  this  in  such  a  manner  as 
to  face  in  the  direction  from  which  any  car  or  vehicle  obey- 
ing the  "law  of  the  road"  (Pol.  Code,  sec.  2931)  would  ap- 
proach, and  also  looked  in  the  other  direction  often  enough 
to  satisfy  the  trial  court  that  he  was  exercising  due  care  at 
the  time  he  was  struck.  His  care  or  want  of  care  was  a  fact 
to  be  determined  from  all  the  circumstances  surrounding  him 
at  the  time.  {Clark  v.  Bennett,  123  Cal.  277,  [55  Pac.  908].) 
It  was  for  the  jury  to  determine  what  would  have  been  the 
conduct  of  a  person  of  ordinary  prudence  under  the  circum- 
stances of  the  case,  as  well  as  to  determine  whether  or  not 
the  facts  show  negligence.  The  verdict  of  the  jury  is  con- 
clusive, both  as  to  the  existence  of  negligence  and  its  effect  as 
contributing  proximately  to  the  injury,  unless  a  contrary  con- 
clusion necessarily  follows  from  undisputed  facts.  {Schneider 
v.  Market  St.  Ry.  Co.,  134  Cal.  488,  [66  Pac.  734].) 

In  considering  as  a  question  of  law  the  relative  negligence 
of  plaintiff  and  defendant,  and  the  conduct  of  either  or  both 
as  contributing  to  the  injury,  an  appellate  court  will  assume 
that  the  jury  took  any  view  of  the  facts,  justified  by  the 
evidence,  which  tends  to  support  the  verdict.  {Scott  v.  San 
Bernardino  etc.  Co.,  152  Cal.  604,  [93  Pac.  677].)  The  same 
rule  holds  good  as  to  the  findings  of  fact  by  the  court  where 
a  jury  is  waived.  So  considered,  the  evidence  in  the  case  at 
bar  clearly  sustains  the  finding  of  the  court  that  plaintiff 
was  not  negligent. 

The  deposition  of  the  witness  Matthews  introduced  on  be- 
half of  the  plaintiff  was  taken  upon  a  commission  which  was 
directed  to  "Any  Notary  Public  or  Other  OflScer  Authorized 
to  Take  Depositions  in  the  County  of  Noble,  State  of  In- 
diana,'' and  the  return  and  certificate  show  that  the  depo- 
sition was  taken  before  **Levi  W.  Welker,  Notary  Public.'* 
It  was  not  taken  under  a  commission  directed  to  a  ''judge^ 
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justice  of  the  peace,  or  commissioner  selected  by  the  court 
or  judge  or  justice  issuing  it,''  as  required  by  section  2024 
of  the  Code  of  Civil  Procedure. 

Counsel  for  defendant  had  notice  of  all  the  steps  preUmi- 
nary  to  the  issuance  of  the  commission  and  the  settlement  of 
the  interrogatories,  but  proposed  no  cross-interrogatories  and 
made  no  objections  to  the  form  in  which,  or  the  person  to 
whom,  the  commission  was  directed.  When  the  deposition 
was  tendered  in  evidence  he  objected  to  its  introduction  in 
evidence  upon  the  following  grounds  and  in  the  following 
language:  ''We  object  on  the  ground  that  no  proper  show- 
ing has  been  made,  or  proper  authority  given  for  taking  the 
same,  no  interrogatories  have  been  settled,  or  cross-interroga- 
tories settled,  or  legal  notice  given  that  there  was  to  be  any 
time  given  for  settling  interrogatories  or  cross-interrogatories, 
no  order  was  granted  for  taking  the  deposition,  and  that  no 
legal  proceedings  have  been  taken  for  the  taking  of  this  depo- 
sition, and  that  it  is  without  authority  of  law,  or  order  of 
this  court,  and  it  is  inadmissible,  irrelevant,  immaterial  and 
incompetent." 

The  testimony  contained  in  the  deposition  tended  to  estab- 
lish that  plaintiff  was  engaged  in  his  occupation  of  oiling 
the  tracks  of  the  street  railway  and  thereby  accounted  for 
conduct  on  his  part  which  would  have  been  negligence  in  a 
mere  pedestrian.  It  bore  directly  upon  the  issue  of  contrib- 
utory negligence,  and  we  must  therefore  assume  that  it  was 
material  and  that  the  court  gave  it  some  weight  in  deter- 
mining that  issue.  (Smith  v.  Westerfield,  88  Cal.  383,  [26 
Pac.  206] ;  Salinas  Bank  v.  De  Witt,  97  Cal.  80,  [31  Pac. 
744] ;  Rulofson  v.  Billings,  140  Cal.  460,  [74  Pac.  35].) 

It  is  a  primary  rule  that  the  person  taking  a  deposition  must 
be  one  authorized  by  law.  The  person  who  is  to  take  it 
should  be  named,  unless  the  commission  be  directed  to  an 
officer,  authorized  by  statute,  by  his  official  title.  (6  Ency. 
of  PL  &  Pr.  493,  494,  499.)  Some  of  the  cases  hold  that 
even  where  directed  to  an  officer  of  one  of  the  classes  enum- 
erated by  the  statute  the  particular  one  must  be  selected  by 
the  officer,  issuing  the  commission.  {De  Renzes  v.  De  Renees, 
115  La,  675,  [39  South.  805] ;  Newton  v.  Brown,  1  Utah,  287; 
Argentine  etc.  Co.  v.  Molson,  12  Colo.  405,  [21  Pac.  190].) 

Conceding  that  the  deposition  was  irregularly  taken  and 
that  the  testimony  therein  was  material,  the  objection  to  its 
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admission  which  is  now  urged  as  a  reason  for  the  reversal 
of  the  judgment  was  not  particularly  specified  or  called  to 
the  attention  of  the  trial  court.  While  the  rule  requires  this 
in  respect  to  all  objections  to  the  trial  court's  rulings,  it  is 
emphasized  by  the  courts  in  regard  to  objections  made  to  a 
deposition  on  the  ground  of  irregularity  or  want  of  author- 
ity in  its  taking.  In  most  jurisdictions  such  defects  must  be 
taken  advantage  of  by  a  motion  to  suppress  the  deposition. 
Such  a  motion  is  required  to  be  made  before  the  trial  and 
must  specify  the  irregularity  with  particularity,  or  the  mo- 
tion will  be  denied  and  the  objection  be  deemed  to  have  been 
waived.  The  reason  for  the  rule  being  that  the  party  in 
whose  favor  the  deposition  was  taken  should  be  given  an 
opportunity  to  retake  it,  and  remedy  the  defect  complained 
of  if  the  deposition  was  inadmissible  because  of  an  irregu- 
larity in  its  taking.  {Manning  v.  Oasharie,  27  Ind.  399;  6 
Ency.  of  PI.  &  Pr.  591,  594.) 

The  reason  for  the  rule  is  as  worthy  of  consideration  under 
our  i^ystem  of  practice  as  where  the  motion  to  suppress  ob- 
tains, and  the  requirement  of  a  specification  of  the  particulars 
wherein  the  taking  is  defective  is  as  necessary  when  it  is 
pointed  out  by  objection  at  the  trial  as  where  the  defect  is 
urged  by  a  motion  to  suppress.  As  said  in  Weeks  on  Depo- 
sitions (section  389) :  **A  general  objection  to  a  deposition 
reaches  the  relevancy,  competency  or  legal  effect  of  the  testi- 
mony only,  and  will  not  be  considered  as  extending  to  any 
matter  of  form  or  question  of  regularity  or  authority  in  re- 
spect of  the  taking  of  such  deposition.  If  it  be  liable  to 
objection  on  either  of  the  latter  grounds,  the  specific  ob- 
jection must  be  pointed  out  with  reasonable  precision  and  cer- 
tainty, and  if  overruled  in  the  inferior  court,  must  be  set 
forth  in  the  bill  of  exceptions;  and  no  exception  not  thus 
taken  and  set  forth  in  the  record  can  be  raised  or  assigned 
as  error  on  appeal.  To  hold  otherwise  would  not  infrequently 
enable  a  party  to  obtain  a  reversal,  perhaps  on  some  ground 
merely  formal  or  technical,  not  made  in  the  inferior  court, 
and  which,  if  it  had  been  taken  there,  might  have  been  easily 
obviated"  (Oarvin  v.  Luttrell,  10  Humph.  (Tenn.)  20; 
Oreen  v.  Tally,  39  S.  C.  338,  [17  S.  E.  779] ;  Blackburn  v. 
Morton,  18  Ark.  384.) 

The  only  specific  objections  stated,  that  no  interrogatories 
sr  eross-interrogatories  were  settled,  no  legal  notice  given 
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and  no  order  was  made  for  the  taking  of  the  depositions,  etc., 
have  no  support  in  the  record.  The  objections  that  no  legal 
proceedings  have  been  taken,  that  it  is  without  authority  of 
law,  that  it  was  inadmissible,  irrelevant  and  immaterial,  were 
too  general  to  call  the  specific  defect  relied  upon  here  to  the 
attention  of  the  trial  court  and  cannot  be  made  the  basis 
of  a  reversal  of  the  judgment  {Chreen  v.  Tally,  39  S.  C. 
338,  [17  S.  E.  779].) 

We  cannot  say  that  the  amount  of  damages  awarded  is  ex- 
cessive. The  court  had  before  it  the  wage-earning  ability  of 
the  plaintiff  and  his  expectancy  of  life  according  to  the  mor- 
tality tables  used  by  the  insurance  companies  of  the  United 
States.  It  was  also  entitled  to  consider  those  other  elements 
of  damage  for  which  a  jury  alone  must  determine  the  com- 
pensation. {Skelton  V.  Pacific  Lumber  Co.,  140  Cal.  507,  [74 
Pac.  13].)  We  are  not  prepared  to  disturb  its  finding  in 
this  respect. 

Judgment  and  order  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  26,  1908. 


[Ciim.  No.  107.    First  Appellata  District.— January  29,  1908.] 

THE  PEOPLE,  Respondent,  v.  WILLIAM  ORTEGA,  Alias 
LOLLIE  ORTEGA,  Appellant. 

CklMIKlL    Law — ^ROBBKST — C0BB0B(»ATI0N    OV    TESTIMONY    OF    ACOOU- 

PLios. — The  testimony  of  an  accomplice  to  a  robbery  committed 
by  the  witness  and  the  defendant  is  sufficiently  corroborated  un- 
der section  1111  of  the  Penal  Code,  where  other  testimony,  unaided 
by  the  testimony  of  the  accomplice,  tends  strongly  to  connect  the 
defendant  with  the  commission  of  the  crime  charged. 
Ia^ — Elements  of  Bobbebt — ^Fobgb  and  Feab  Distinct. — Force  and 
fear  are  distinct  elements  of  robbery,  and  where  the  prosecuting  wit- 
ness testified  that  he  was  knocked  down  by  two  men,  and  the  purse 
eontaining  his  money  was  squeezed  out  of  his  hand  while  he  was 
trying  to  hold  onto  it,  robbery  by  force  is  shown,  and  ii  is  ia* 
material  that  he  also  testified  that  he  was  not  afraid. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new  trial  J. 
B.  Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wm.  H.  Johnson,  for  Appellant 

U.  S.  Webb,  Attorney  General,  for  Respondent 

EERRIQAN,  J. — The  defendant  was  convicted  of  the  crime 
of  robbery,  for  which  he  was  sentenced  to  imprisonment  for 
two  years.  He  appeals  from  the  judgment  and  from  the 
order  deD3dng  his  motions  for  a  new  trial  and  in  arrest  of 
judgment 

The  prosecuting  witness,  B.  J.  Little,  testified  that  on 
March  6,  1907,  at  about  12  o'clock  at  night,  while  he  was 
walking  along  a  street  in  San  Jose,  two  men  came  up  behind 
him  and  knocked  him  down,  and  squeezed  out  of  his  hand 
a  pocketbook  containing  about  $12,  and  that  ''he  hung  on 
to  it  pretty  tight  all  right.''  He  did  not  know  the  men,  nor 
could  he  identify  either  of  them.  During  the  trial  Alexander 
Stokes  took  the  stand,  and  stated  that  he  and  the  defend- 
ant committed  the  robbery,  and  gave  details  of  the  crime. 
Appellant  contends  that  this  testimony,  being  that  of  an  ac- 
complice, was  not  corroborated  as  required  by  section  1111 
of  the  Penal  Code;  that,  aside  from  the  testimony  of  the 
accomplice,  there  was  no  evidence  which  in  itself  and  with- 
out the  aid  of  such  testimony  tends  to  connect  the  defendant 
with  the  commission  of  the  offense.  A  police  officer  testified 
that  he  saw  the  defendant,  the  accomplice  Stokes,  and  Little, 
who  was  robbed,  together  shortly  before  midnight  March  6, 
1907,  and  that  a  little  later  he  saw  the  defendant  alone. 
Another  witness  for  the  prosecution,  William  Hassett,  testified 
that  he  saw  two  men,  at  about  the  time  mentioned,  standing 
over  Little  as  he  was  lying  on  the  ground.  The  two  men 
upon  the  approach  of  Hassett  ran  away,  and  that  one  of  them 
was  the  defendant.  This  testimony,  unaided  by  the  testi- 
mony of  the  accomplice,  tends  strongly  to  connect  the  de- 
fendant with  the  commission  of  the  crime  charged.  We  think 
y  CaL  App.— 31 
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it  is  sufficient  corroborative  proof  under  section  1111  of  tbe 
Penal  Code. 

One  of  the  elements  of  robbery  as  defined  by  section  211 
of  the  Penal  Code  is  force,  and  another  is  fear.  As  we  have 
just  seen,  Little  testified  that  he  was  knocked  down  by  two 
men  and  the  money  squeezed  from  his  hand.  He  also  testified 
that  he  was  not  afraid.  Appellant  asserts  that  the  testimony 
does  not  show  that  the  money  was  forced  from  Little.  This 
contention  is  so  obviously  without  merit  that  a  discussion  of 
it  is  unnecessary. 
There  is  no  other  point  presented  in  support  of  the  appeal 
The  judgment  and  order  appealed  from  are  affirmed. 

Cooper,  P.  J.f  and  Hall,  J.,  concurred. 


[CiT.    No.    414.    Third    Appellate    District.— njannary   29,    1908.] 

J.  B.  BAKER  et  al.  and  WM.  GRAMLEY  et  aL,  Respond- 
ents,  V.  LAKE  LAND  CANAL  AND  IRRIGATION 
COMPANY,  and  UNION  WATER  AND  DITCH  COM- 
PANY,  Appellants. 

IfscHANics'  Liens — Cessation  of  Labor  Befobx  Comfuetiok — ^Pos- 
session BT  Owneb — ^Beooboed  Notice — Prematubx  Liens. — ^Under 
section  1187  of  the  Code  of  Civil  Procedure,  as  amended  in  1897, 
where  a  structure  is  incomplete  and  work  has  ceased  thereon  hj 
the  contractors,  and  the  owner  has  taken  possession,  and  within 
the  statutory  time  has  filed  for  record  a  notice  setting  forth  the 
date  on  which  the  cessation  from  labor  actually  occurred,  the  pos- 
session of  the  owner  and  the  cessation  from  labor  for  thirty  days 
must  concur  to  establish  the  legal  completion  of  the  work.  The 
filing  of  claims  of  lien  before  the  expiration  of  thirty  days  from 
the  cessation  from  labor  is  premature,  and  such  liens  cannot  be 
enforced. 

Id. — Actual  ob  Deemed  Completion  BEQuiBED.—TJnder  the  terms  of 
the  law  there  must  be  an  actual  completion  of  the  structure  or  a 
deemed  completion  thereof  before  the  right  to  file  a  lien  accrues. 

Id.-— Lien  Law — Construction — ^Method  of  Enforcement— Power 
of  Courts. — While  the  law  of  lions  is  remedial,  and  should  be 
liberaUy  construed  with  a  yiew  of  accomplishing  this  beneficent  pur- 
pose, yet  it  is  for  the  legislature  to  determine  the  method  by  which 
a  lien  can  be  enforced,  and  the  courts  are  not  at  liberty  to  disre- 
gard any  statutory  requirement 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County,  and  from  an  order  denying  a  new  triaL  M.  L.  Shor^ 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chas.  O.  Lamberson,  and  Frank  Lamberson,  for  Appellants. 

W.  R.  McQuiddy,  and  Litus  N.  Crowell,  for  Respondents. 

BURNETT,  J. — ^The  case  represents  the  consolidation  of 
two  actions  brought  to  foreclose  liens  for  labor  bestowed  upon 
a  certain  canal  and  right  of  way  belonging  to  defendants. 

The  appeal  is  from  the  judgment  in  favor  of  plaintiffii  and 
an  order  denying  a  motion  for  a  new  trial. 

About  June  25,  1904,  appellants  entered  into  a  contract 
with  defendants  W.  B.  Livermore  and  J.  W.  Livermore,  who 
were  doing  business  as  partners  under  the  firm  name  of 
Livermore  Brothers,  under  which  the  latter  agreed  to  con- 
struct a  certain  ditch  or  canal  leading  from  Kings  river  in 
Kings  county. 

The  amount  agreed  to  be  paid  thereunder  was  in  excess  of 
one  thousand  dollars,  but  the  contract  was  not  recorded  until 
some  time  after  the  work  of  construction  was  begun.  It  is 
conceded,  therefore,  that  the  work  done  by  plaintiffs  must  be 
deemed  to  have  been  bestowed  upon  the  canal  at  the  personal 
instance  of  the  owners.  (Code  Civ.  Proc,  sec.  1183;  Kellogg 
V.  Howes,  81  Cal.  170,  [22  Pac.  509] ;  Davis  Henderson  hum- 
her  Co,  v.  Gottschalk,  81  Cal.  641,  [22  Pac.  860] ;  Pierce  v. 
Birkholm,  115  Cal.  657,  [47  Pac.  681]  ;  Smith  v.  Bradbury, 
148  Cal.  41,  [113  Am.  St.  Rep.  189,  82  Pac.  367].) 

Appellants,  however,  assail  the  judgment  upon  various 
grounds,  among  which  is,  that  the  claims  of  lien  were  pre- 
maturely filed  by  plaintiffs. 

The  work  was  not  completed  by  Livermore  Brothers.  In 
fact,  a  veiy  small  part  of  it  was  done  by  them.  On  the  24th 
of  September  they  were  notified  by  the  owners  that  the  con- 
tract under  which  the  work  was  being  done  was  canceled 
and  the  said  Livermore  Brothers  were  forbidden  to  do  any 
further  work  on  the  canal.  Consequently,  on  September  26th, 
they  ceased  their  work  and  the  owners  took  possession.  On 
October  26th,  the  owners  filed  in  the  ofSce  of  the  county  re- 
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corder  the  statutory  notice  that  said  contractors  on  the  twenty- 
sixth  day  of  September  ceased  to  perform  any  labor  in  the 
construction  of  said  canal  and  that  said  cessation  from  such 
labor  had  continued  for  more  than  thirty  days.  Each  plain- 
tiff in  the  complaint  alleges:  ''That  within  thirty  days  af- 
ter the  cessation  of  labor  upon  said  canal  the  plaintiff  filed 
for  record  in  the  office  of  the  county  recorder  ...  a  written 
notice  of  his  claim  of  lien/'  etc.  The  contention  of  ap- 
pellants is  that  the  contract  is  not  deemed  completed  until 
there  has  been  a  cessation  of  labor  for  thirty  days  in  addition 
to  the  occupation  by  the  owners.  The  language  of  section 
1187,  Code  of  Civil  Procedure,  is:  "And  in  all  cases  the  oc- 
cupation or  use  of  a  building,  improvement  or  structure  by 
the  owner,  or  his  representative,  or  the  occupation  by  said 
owner  or  his  agent  of  said  building,  improvement  and  struc- 
ture, and  cessation  from  labor  for  thirty  days  upon  any  con- 
tract or  upon  any  building,  improvement  or  structure,  or  the 
alteration,  addition  to  or  repair  thereof,  shall  be  deemed 
equivalent  to  a  completion  thereof  for  all  the  purposes  of  this 
chapter."  If  the  legislature  did  not  intend  to  provide  that 
both  conditions  should  exist,  to  wit,  occupation  and  cessation 
from  labor  for  thirty  days  before  the  structure  or  contract 
should  be  deemed  complete  for  the  purposes  of  a  lien,  it  is 
difficult  to  conceive  what  language  could  be  chosen  to  ex- 
press such  intention. 

It  will  not  be  controverted  that  if  it  appears  from  the  com- 
plaint that  the  claims  of  lien  were  filed  prematurely  the  gen- 
eral demurrer  of  appellants  should  have  been  sustained,  as 
the  only  cause  of  action  against  them  is  based  upon  the  theory 
of  the  compliance  by  respondents  with  the  provisions  of  the 
statute  in  reference  to  liens. 

A  claim  of  lien  ffied  prematurely  cannot,  of  course,  be  en- 
forced. (Roylance  v.  San  Luis  Hotel  Co.,  74  Cal.  273,  [20 
Pac.  573] ;  Davis  v.  MacDonough,  109  Cal.  547,  [42  Pac. 
450] ;  Marchant  v.  Hayes,  120  Cal.  137,  [52  Pac.  154].)  Re- 
spondents, in  answer  to  this  contention,  say:  **  'Occupation 
by  the  owner  or  his  representative  and  cessation  from  labor' 
is  the  language  of  the  law.  The  complaint  alleges,  and  the 
findings  of  fact  show,  that  the  claims  of  lien  were  filed  after 
cessation  of  work  and  occupation  and  within  thirty  days 
thereafter.  Therefore  the  law,  as  to  the  filing  of  the  claims 
of  lien^  was  correctly  complied  with.*'    In  support  of  this 
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statement  they  make  the  following  quotation  from  Orlandi  y. 
Oray,  125  Cal.  372,  [58  Pac.  15]:  "The  occupation  of  the 
building  by  the  owner  is  conclusive  evidence  of  its  comple- 
tion, within  the  meaning  of  section  1187  of  the  Code  of  Civil 
Procedure,  only  where  it  is  open,  entire  and  exclusive,  and  in- 
consistent with  a  continuance  by  the  contractor  in  the  com- 
pletion of  his  contract,  and  such  as  to  give  notice  that  the 
building  is  accepted  in  satisfaction  of  the  contract";  and 
again  from  Ward  v.  Crane,  118  Cal.  676,  [50  Pac.  839] : 
"Where  a  mechanic,  engaged  by  the  owner  to  erect  a  build- 
ing under  the  control  of  its  owner,  is  discharged  by  him 
when  the  work  was  on  the  verge  of  full  and  actual  comple- 
tion, the  owner  undertaking  to  finish  it,  such  discharge  is 
equivalent  to  an  acceptance  of  the  work  as  a  completed  con- 
tract for  the  erection  of  the  building  and  the  notice  of  lien 
may  properly  be  filed  at  any  time  within  thirty  days  there- 
after." 

But  these  decisions  and  others  cited  by  respondents  were 
rendered  under  the  provisions  of  section  1187,  Code  of  Civil 
Procedure,  as  it  existed  prior  to  the  amendment  of  1897,  un- 
til which  time  it  read:  "And  in  case  of  contracts,  the  occu- 
pation or  use  of  the  building,  improvement  or  structure  by 
the  owner  or  his  representative,  or  the  acceptance  by  said 
owner  or  his  agent  of  said  building,  improvement  or  structure 
shall  be  deemed  conclusive  evidence  of  completion." 

In  other  words,  occupation  or  acceptance  alone  was  deemed 
conclusive  evidence  of  completion,  but  now,  as  we  have  seen, 
occupation  and  cessation  of  labor  for  thirty  days  must  concur 
before  the  work  is  deemed  complete.  The  law  was  changed 
probably  because  of  the  difficulty,  sometimes  encountered, 
suggested  in  the  Orlandi  case,  supra,  of  determining  when 
the  structure  was  reaUy  occupied  to  the  exclusion  of  the  con- 
tractor. 

In  the  case  of  Santa  Monica  L.  &  M.  Co.  v.  Hege,  119  Cal. 
378,  [51  Pac.  555],  cited  by  respondents,  it  is  said:  "There 
is  no  evidence  in  the  record  fixing  this  day  (July  23)  as  the 
date  on  which  the  building  was  completed,  but  as  it  was  suffi- 
cient for  the  plaintiff  to  show  that  the  building  was  com- 
pleted before  its  notice  of  lien  was  filed,  any  finding  of  the 
particular  day  was  not  essential  and  may  be  disregarded," 
but  this  must  be  read  in  view  of  the  facts  of  that  case  and 
the  contention  of  the  parties.    The  only  controversy  oon- 
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sidered  by  the  court  in  that  connection  was  whether  the 
building  was  completed  before  or  after  the  notice  of  lien 
was  filed,  and  hence,  as  far  as  that  question  is  concerned, 
the  particular  date  is  immaterial  as  long  as  there  is  evidence 
that  the  building  was  completed  before  said  notice  of  lien  was 
filed. 

In  the  same  case,  though,  it  is  held  that  ^Hhe  plaintiff  was 
required  to  file  its  notice  of  lien  within  thirty  days  after  the 
completion  of  the  building,"  and  furthermore,  ** unless  the 
building  was  completed  before  the  notice  of  lien  was  filed,  the 
filing  was  premature  and  conferred  no  right  to  enforce  the 
lien/' 

We  think  it  clear,  therefore,  from  the  provisions  of  the 
law,  that  either  the  contract  must  be  actually  completed  or 
deemed  completed  before  the  right  to  file  a  claim  of  lien  ac- 
crues. But  in  the  case  at  bar  it  is  not  claimed  that  the  con- 
tract was  completed.  Reliance  is  had  upon  what  the  statute 
provides  shall  be  deemed  equivalent  to  a  completion.  This 
is,  as  we  have  seen,  occupation  and  cessation  from  labor  for 
thirty  days.  The  claims  of  lien  were  filed  before  the  ex- 
piration of  the  thirty  days,  and  hence  the  action  was  pre- 
mature. 

While  the  law  of  liens  is  a  remedial  measure  and  should 
be  liberally  construed  with  a  view  of  accomplishing  its  benef- 
icent purpose,  yet  it  is  for  the  legislature  to  determine  the 
method  by  which  a  lien  can  be  enforced  and  the  courts  are 
not  at  liberty  to  disregard  any  statutory  requirement. 

We  cannot  see  how  the  judgment  can  be  upheld  without 
ignoring  the  plain  provisions  of  the  law  to  which  attention 
has  been  directed. 

As  to  the  order  denying  the  motion  for  a  new  trial,  we 
deem  it  sufficient  to  say  that  the  aggregate  amount  for  which 
liens  were  declared  is  somewhat  in  excess  of  the  sum  shown 
by  the  evidence ;  but  it  is  not  necessary  to  review  the  matter 
in  detail,  as  under  the  view  we  have  taken  of  the  subject 
the  liens  cannot  be  maintained  for  any  amount  or  at  alL 

The  judgment  and  order  as  to  appellants  are  reversed. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  26,  1903. 
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[dr.  No.  882.    Third  Appellate  District.— Januaiy  29,  1908.] 

HENRY  BARNES,  MARY  E.  ROBERTS,  and  FRANK 
B.  ROBERTS,  Her  Husband,  Appellants,  v.  NICHOLAS 
DAVECK,  Respondent. 

PuBLio  HiOHWAT—- Dedication— UsxE  by  Public. — Evidenee  showing 
that  a  strip  of  land  lying  between  the  lands  of  the  plaintiffs  as 
thej  have  been  fenced  for  upward  of  fortj  years  bj  them  and 
their  predecessors,  and  which  had  been  previously  used  as  a  gen- 
eral roadway,  and  with  the  consent  and  acquiescence  of  the  par- 
ties had  been  continuously  used  by  the  public  at  aU  times  as  a  con- 
necting link  between  other  public  highways,  is  sufficient  to  estab- 
lish a  dedication  of  the  strip  as  a  public  road  or  highway,  and  the 
plaintiffs  cannot  enjoin  the  defendant  from  using  the  same. 

Id. — Claim  of  Bight  bt  Public — Advxbsb  User— Acquxescenob  of 
Owner — Presumption. — It  is  not  always  necessary  for  the  public, 
in  using  a  roadway,  to  proclaim  that  they  are  using  it  nnder  a 
ehiim  of  right,  where  the  right  is  asserted  as  flowing  from  long 
usage  with  the  knowledge  and  acquiescence  of  the  owner  of  the 
land;  nor  is  it  always  necessary  to  show  some  aggressively  hos- 
tile act  by  the  public  that  such  use  was  intended  to  be  adverse  to 
the  owner.  The  claim  of  right,  the  adverse  character  of  the  user, 
and  the  knowledge  and  acquiescence  of  the  owner  of  the  land  may 
be  presumed  from  the  facts  and  circumstances  attending  the  use. 

Id*— Conclusive  Presumption  of  Dedication — Presumption. — ^Where 
the  claims  of  the  public  rest  upon  long-continued  adverse  use  of 
a  roadway,  that  use  establishes  against  the  owner  the  eondu^ve 
presumption  of  consent,  and  so  of  dedication,  and  may  establish 
title  to  the  easement  in  the  public  by  prescription. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County,  and  from  an  order  denying  a  new  trial. 
Emmet  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  J.  Butts,  for  Appellants. 

.P.  McG.  Martin,  for  Respondent 

CHIPMAN,  P.  J. — ^Action  to  restrain  defendant  from  en- 
tering upon  or  traveling  over  a  certain  strip  of  land  claimed 
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to  be  owned  by  plaintifTs  and  over  which  they  claim  to  have 
constructed  a  private  way  to  their  dwelling-houses.  The 
cause  was  tried  by  the  court,  sitting  without  a  jury,  and  de- 
fendant had  the  judgment. 

Plaintiffs  appeal  from  the  judgment  and  from  the  order 
denying  their  motion  for  a  new  trial. 

The  important  issues  in  the  case  are  disposed  of  in  the 
following  findings  of  the  court,  which  appellants  insist  are 
not  supported  by  the  evidence,  to  wit : 

''II.  That  plaintiffs'  grantors  did  not  construct  a  private 
way  over  and  along  said  strip  of  land  leading  from  the  Santa 
Bosa  and  Penngrove  wagon  road  to  the  dwelling-houses  upon 
the  respective  ranches  of  said  Barnes  and  Roberts,  but  did 
construct  a  way  for  the  uses  and  benefits  herein  set  out. 

''That  plaintiffs  have  not  for  many  years  prior  to  the  com- 
mencement of  this  action  kept  and  maintained  said  road 
as  a  private  road  over  said  lands  for  their  mutual  use  and 
benefit,  and  for  the  use  and  benefit  of  each  of  their  respective 
places,  but  said  road  has  been  kept  and  maintained  and  ex- 
isted as  a  public  road  for  more  than  forty-four  (44)  years 
prior  to  the  commencement  of  this  action,  by  said  plaintiffs, 
their  grantors,  and  by  neighbors  who  used  and  traveled  over 
the  same. 

"That  said  strip  of  land  or  road  has  been  fenced  on  both 
sides  thereof  and  said  fences  maintained  thereon  for  at  least 
forty-four  (44)  years  prior  to  the  commencement  of  this  ac- 
tion, and  during  all  of  said  time  the  westerly  outlet  thereof 
has  been  the  Santa  Rosa  and  Petaluma  public  road,  unob- 
structed, by  gate  or  fence  or  at  all.  That  said  strip  of  land 
was  not,  on  October  5th,  1906,  nor  at  the  commencement  of 
this  action,  nor  is  it  now,  a  private  road  or  way. 

"III.  That  over  forty-four  (44)  years  prior  to  the  com- 
mencement of  this  action,  the  then  owners  thereof  made,  laid 
out  and  dedicated,  as  and  for  a  public  road,  a  road  over,  upon 
and  along  said  described  strip  of  land,  and  that  continuously 
thereafter  said  road  has  been  used  and  is  now  used  and  trav- 
eled by  the  public,  and  for  more  than  forty-four  (44)  years 
last  past,  the  same  has  been  and  is  now  a  public  road  or 
highway  used  as  such  continuously  during  said  period  by  the 
public." 

There  were  many  witnesses  at  the  trial  and  a  large  amount 
of  testimony  taken  to  show  the  use  made  of  the  way  in  ques- 
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Hon  and  the  character  and  duration  of  that  use.  There  is  but 
little  dispute  about  the  facts,  the  controversy  being  as  to  the 
application  of  the  law  to  the  facts. 

There  was  much  evidence  tending  to  establish  the  following: 
A  highway  between  Petaluma  and  Santa  Rosa,  running  north 
and  south,  was  dedicated  and  has  been  used  as  such  for 
some  forty-odd  years;   it  bounded  the  lands  of  plaintiffs  on 
the  west;    along  the  dividing  line  between  their  lands  and 
beginning  at  this  Santa  Rosa  and  Petaluma  highway  the 
strip  of  land  referred  to  in  the  pleadings  was  used  as  a  road- 
way and  was  traveled  by  the  public  before  the  land  was  in- 
closed; this  travel  at  the  beginning  was  not  confined  to  the  strip 
definitely,  but  in  a  general  way  followed  it ;  about  forty  years 
ago  the  strip  of  land  was  fenced  by  plaintiffs'  predecessors 
defining  the  road  as  it  now  exists,  thus  separating  the  lands 
of  plaintiff  Barnes  from  the  lands  of  plaintiff  Roberts;   this 
road  connected  with  the  public  highway  leading  from  Peta- 
luma to  Santa  Rosa  and  ran  east  for  half  a  mile  and  not 
far  from  the  east  end  of  the  roadway  were  the  residences  of 
plaintiffs;   at  the  east  end  of  this  roadway  was  a  gate  which 
was  placed  there  when  the  road  was  fenced  and  has  ever 
since  remained,  requiring  users  of  the  road  to  open  it  in 
order  to  pass  to  and  from  the  neighborhood    farther  east; 
the  west  end  of  the  road  was  left  open;   this  roadway  fur- 
nished a  convenient  means  for  the  public  to  pass  from  the 
dedicated  highway  before  mentioned  to  other  public  high- 
ways traversing  other  parts  of  the  county  farther  east;  it  con- 
nected at  this  gate  with  the  roadway  used  by  the  public  in  or- 
der to  reach  the  other  public  highwa3rs,  with  one  of  which,  the 
Bennett  Valley  highway,  this  continuation  of  the  roadway  in 
question  connected  about  half  a  mile  from  the  gate  mentioned; 
the  public  traveled  over  this  route  continuously,  using  the  road 
in  question  in  both  directions  for  all  purposes,  and  there  was 
cumulative  evidence  that  it  has  been  so  used  by  the  public  with 
the  knowledge  and  consent  of  the  owners  of  the  Barnes  and 
Roberts  lands  and  without  objection  from  them  for  about  forty 
years,  as  found  by  the  court;   there  has  been  a  schoolhouse 
for  many  years  situated  not  far  from  the  gate  mentioned, 
to  reach  which  some  of  the  children  in  attendance  had  to 
pass  over  the  road  in  question ;  the  use  of  this  road  was  gen- 
eral by  all  classes  of  persons  and  for  all  kinds  of  purposes, 
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and  at  all  hours  of  the  day,  not  only  those  traveling  for  pleas- 
ure, but  by  farmers  and  teamsters  hauling  the  products  of 
the  farm  to  market  and  freights  coming  out  of  the  mountains 
east  of  the  Petaluma  and  Santa  Rosa  highway ;  there  was  no 
direct  evidence  of  any  open  assertion  that  this  use  by  the  pub- 
lic was  of  right  during  these  many  years,  nor  was  there  di- 
rect evidence  that  this  use  was  adverse  to  the  owners  of  the 
land;  there  seemed  to  have  been  no  occasion  for  such  asser- 
tion or  claim,  as  the  use  was  never  called  in  question  or  for- 
bidden or  interfered  with  by  the  owners  of  the  land  in  any 
way;  the  owners  did  most  of  what  work  was  done  to  keep 
the  road  in  repair,  but  there  was  evidence  that  the  neighbors 
did  some  of  this  work. 

The  position  of  appellants  is  stated  as  follows:  ''We  con- 
tend that  the  use  of  the  highway,  no  matter  how  long,  does 
not  even  tend  to  prove  that  the  highway  is  a  public  highway, 
unless  such  use  is  shown  to  have  been  under  some  claim  of 
right  and  adverse  to  the  owner,  or  under  some  claim  of  right 
with  the  knowledge  and  acquiescence  of  the  owner;  and  in 
the  case  at  bar,  while  we  freely  admit  that  the  road  in  ques- 
tion has  been  shown  to  have  been  used  by  all  persons  who 
wished  to  travel  the  same,  for  thirty  or  forty  years,  yet  we 
still  insist  that  the  evidence  does  not  show  that  such  use  was 
adverse  to  the  owner  of  the  land,  or  that  the  said  road  was 
used  under  a  claim  of  right  by  any  person  or  persons  what- 
soever." 

We  do  not  feel  called  upon  to  review  the  numerous  cases 
decided  by  our  supreme  court  where  the  questions  here  pre- 
sented were  under  consideration.  Certain  principles  have 
been  clearly  established  which  we  think  decisive  of  this  case. 
There  are  presumptions  arising  from  certain  facts  which  are 
conclusive  and  obviate  the  necessity  for  direct  evidence  to 
the  point  It  is  not  always  necessary  for  the  public,  in  using 
a  roadway,  to  make  proclamation  that  they  are  using  it  un- 
der a  claim  of  right  where  the  right  is  asserted  as  flowing 
from  long  usage  with  the  knowledge  and  acquiescence  of  the 
owner  of  the  land;  nor  is  it  always  necessary  to  show  some 
aggressively  hostile  act  by  the  public  that  such  use  was  in- 
tended to  be  adverse  to  the  owner.  The  claim  of  right,  the 
Adverse  character  of  the  use  and  the  knowledge  and  acquie»- 
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eence  of  the  owner  of  the  land  may  be  presumed  from  the 
facts  and  circumstances  attending  the  use. 

It  was  said  in  Schwerdtle  v.  County  of  Placer,  108  CaL 
589,  [41  Pac  448] :  "Where  the  claim  of  the  public  rests 
upon  long-continued  adverse  use,  that  use  establishes  against 
the  owner  the  conclusive  presumption  of  consent,  and  so  of 
dedication.  It  affords  the  conclusive  and  indisputable  pre- 
sumption of  knowledge  and  acquiescence^  while  at  the  same 
time  it  negatives  the  idea  of  a  mere  license."  In  speaking 
of  adverse  possession  where  prescriptive  title  to  land  is 
claimed,  it  has  been  said  that  the  hostile  possession  must  be 
open  and  notorious  and  with  intent  to  usurp  the  place  of 
the  true  owner  and  put  him  out  of  possession  {Unger  ▼. 
Mooney,  63  Cal.  586,  [49  Am.  Rep.  100] ) ;  but  the  rule  as 
to  highways  requires  only  such  adverse  use  and  occupation 
as  18  inconsistent  with  the  owner's  right  to  claim  the  exclu- 
sive use  of  the  land;  t.  e.,  such  adverse  use  as  carries  with 
it  the  assertion  of  an  equal  right  by  the  public  to  use  the 
highway.  The  general  and  indiscriminate  and  daily  use  of 
the  road  by  the  public,  as  in  this  case,  with  the  knowledge 
and  acquiescence  of  the  owners,  was  evidence  of  its  use  ad- 
verse to  any  claim  of  the  owners  to  the  exclusive  use  of  the 
land. 

Speaking  of  the  rule,  under  facts  not  greatly  variant  from 
the  facts  here,  the  court  said,  in  Hartley  v.  Vermillion,  141 
Cal.  239,  [74  Pac.  987] :  **When,  as  in  this  case,  the  public, 
or  such  portion  of  the  public  as  had  occasion  to  use  the  road, 
traveled  over  the  same,  with  full  knowledge  of  the  land  own- 
ers interested,  without  asking  or  receiving  any  permission, 
and  without  objection  from  anyone,  for  a  period  of  time  be- 
yond that  required  by  law  to  bar  a  right  of  action,  a  right 
in  the  public  to  the  use  of  the  road  arises  by  prescription 
or  implied  dedication."  In  the  recent  case  of  Fleming  v. 
Howard,  150  Cal.  28,  [87  Pac.  908],  it  appeared  that  ''there 
was  an  open,  visible,  continuous  and  unmolested  use  of  the 
way  for  more  than  thirty  years  prior  to  the  beginning  of 
the  action."  The  court  said,  speaking  through  Mr.  Justice 
Shaw:  "Under  these  circumstances  it  will  be  presumed  that 
the  use  was  under  a  claim  of  right,  and  adverse  and  a  prima 
facie  title  by  prescription  is  thereby  established."  (Citing 
Washburn  on  Easements,  4th  ed.,  156;  14  Cyc.  1147;  Kripp 
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▼.  Curtis,  71  Cal.  66,  [11  Pac.  879] ;  Franz  ▼.  Mendoza,  131 
Cal.  209,  [63  Pac.  361].)  Mr.  Jones  says:  ''A  pr^ump- 
tion  that  the  use  was  under  a  claim  of  right  and  adverse 
arises  from  an  undisputed  use  of  an  easement  for  the  estab- 
lished period  of  prescription;  and  the  burden  ia  upon  the 
party  alleging  that  the  use  has  been  by  virtue  of  a  license 
or  permission  to  prove  that  fact  by  affirmative  evidence  .  .  . 
otherwise  the  presumption  stands  as  sufficient  proof  and  es- 
tablishes the  right''  (Jones  on  Easements,  sec.  186.)  This 
burden  was  not  seriously  assumed  by  plaintiffs,  much  less 
sustained,  to  rebut  the  thoroughly  well  established  presump- 
tion, adverse  to  their  contention. 

In  Washburn  on  Easements  and  Servitudes,  fourth  edition, 
page  156,  it  is  said:  ''And  if  there  has  been  the  use  of  an  ease- 
ment for  twenty  years  unexplained,  it  will  be  presumed  to 
be  under  a  claim  of  right,  and  adverse,  and  be  sufficient  to 
establish  a  title  by  prescription,  and  to  authorize  the  pre- 
sumption of  a  grant  unless  contradicted  or  explained.'' 

The  rule  to  some  extent  was  discussed  in  a  recent  case  in 
this  court,  where  it  was  said:  "No  particular  act  or  series 
of  acts  is  necessary  to  be  done  in  order  that  the  possession 
may  be  notorious,  but  any  visible  act  which  clearly  demon- 
strates an  intention  to  claim  ownership  and  possession  will  be 
sufficient  to  establish  claim  of  adverse  possession.  (Citing 
cases.)  Such  claim  may  be  made  out  by  visible  acts,  with- 
out any  assertions  by  word  of  mouth.  When  the  use  is  not 
secret  or  clandestine,  but  open,  visible  and  notorious,  the 
presumption  of  knowledge  follows."  (Citing  cases;  Guern- 
sey V.  Antelope  Creek  d  B.  B.  Water  Co.,  6  CaL  App.  387, 
[92  Pac.  326].) 

Respondent  contends  that  this  strip  of  land  became  a  pub- 
lic highway  by  operation  of  section  2619,  Political  Code,  as 
it  was  originally  enacted,  which  declared  that  "all  roads  used 
as  such  for  a  period  of  five  years  are  highways."  (Citing 
Bolger  v.  Foss,  65  Cal.  250,  [3  Pac.  871].  See,  also.  Southern 
Pacific  Co.  V.  City  of  Pomona,  144  Cal.  345,  [77  Pac  929].) 
The  evidence  in  the  case  makes  the  section  of  the  code  ap- 
plicable as  it  read  when  first  in  effect  January  1,  1873,  for 
the  road  had  then  been  traveled  by  the  public  for  twenty 
years,  and  had  been  fenced  as  an  open  lane  aa  it  now  is  for 
at  least  twelve  years. 
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Bespondent's  point  seems  well  taken^  but  we  do  not  think 
it  necessary  to  decide  it  We  are  clearly  of  the  opinion  that 
the  road  became  a  public  highway,  botii  by  dedication  and 
prescription,  nnder  the  roles  of  law  hereinabove  pointed  out. 

Error  is  claimed  in  admitting  and  excluding  certain  testi- 
mony. We  have  examined  these  assignments  and  find  no 
erroneous  ruling  of  su£Scient  importance  to  justify  a  reversal 

The  judgment  and  order  are  affirmed. 

Harty  J.,  and  Burnett,  J.,  concurred. 


[CiT.  No.  889.    Firat  Appellate  District.— January  80,  1908.) 

ROBERT  ELSER,  Respondent,  v.  SOUTHERN  PACIFIC 
COMPANY,  Appellant 

Baiiaoad  Oompanies — ^LiABiLrrr  lOB  Expulsion  or  PAsssNGxa— Tntics 
OF  CoKTRAOT. — Whatever  maj  be  the  rule  in  other  juriBdictionB,  it 
is  the  rule  in  this  state  that  a  passenger  upon  a  railroad  train 
maj  stand  upon  the  terms  of  his  contract  for  passage,  and  maj 
reeoTer  damages  for  an  expulsion  contrary  thereto. 

Id. — Sals  of  Excursion  Tickets — Waiver  of  Identification  of  Pas- 
aiNOEB — ^Wrongful  Expulsion. — Where  many  excursion  tickets 
were  sold  to  the  manager  of  an  excursion  train  for  resale,  and 
across  the  provisions  for  the  identification  of  passengers  were 
stamped  in  large  red  letters  ''Not  required,"  and  the  manager 
wrots  the  name  of  the  passenger  to  whom  he  sold  a  tieket  on  the 
face  thereof,  the  identification  of  the  passenger  was  thereby  waived, 
and  he  may  recover  actual  damages  for  a  wrongful  expulsion  from 
•ach  train  by  the  conductor,  on  the  ground  that  his  signature  did 
not  conform  to  that  written  on  the  face  of  the  ticket. 

Id.— Mistaken  Acts  bt  Conductor  Without  Malice — Requested 
Arrest  and  Imprisonment — ^Repudiation — ^Actual  Damages  Only 
Ck)NSiDERED. — ^Where  the  acts  of  the  conductor  in  expeUing  the 
plaintiff  and  in  requesting  his  arrest  and  imprisonment  on  resist- 
ance were  free  from  malice  and  ill-will,  and  through  mistake  as 
to  his  authority,  and  on  promise  to  the  arresting  police  officer  that 
he  would  prefer  charges  against  the  plaintiff,  and  his  action  in 
that  regard  was  repudiated  by  the  company,  and  no  charge  was 
preferred  against  the  plaintiff,  the  action  of  the  conductor  in 
eansing  the  arrest  and  imprisonment  is  to  be  considered  as  within 
the  apparent  scope  of  his  authority,  on  the  question  of  actual  dam* 
agss;    but  the  company  cannot  be  charged  with  exempUiiy  dai^ 
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ages  for  the  arrest,  which  was  not  ezpresslj  authorized  nor  sanc- 
tioned by  it. 
Id. — ^ExcEssiw  Daicaqss — ^Hkbatx  Beqihrkd  as  Condition  ov  Atttru- 
▲NOE. — Held,  that  a  Terdiet  for  damages  in  favor  of  plaintiff  in 
the  snm  of  $4,000  is  ezeessiva^  and  is  ground  for  a  new  trial,  unless 
plaintiff  shall  stipulate  to  release  all  of  the  judgment  above  the 
sum  of  $800,  in  whieh  ease  the  judgment  would  be  ordered  moclified 
aecordinglj  and  affirmed  in  that  sum. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County  and  from  an  order  denying  a  new  triaL  M.  H. 
Hyland,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

O'Neal  ft  Richardson,  for  Appellant. 

Tom  C.  Thornton,  and  B.  A.  Herrington,  for  Respondent 

EERRIOAN,  J. — ^This  is  an  action  to  recover  damages 
brought  by  plaintiff  for  having  been  ejected  from  a  passen- 
ger train  of  the  defendant.  The  verdict  and  judgment  were 
for  the  plaintiff,  and  from  a  judgment  and  order  denying 
defendant's  motion  for  a  new  trial  this  appeal  is  prosecuted. 

It  appears  from  the  transcript  that  in  the  month  of  Au- 
gust, 1903,  there  was  to  be  a  pugilistic  contest  at  San  Fran- 
cisco, and  that  the  defendant  made  a  special  rate  from  Los 
Angeles  to  that  city  for  all  who  desired  to  visit  San  Fran- 
cisco at  that  time.  One  Harry  Stuart  conducted  an  excur- 
sion or  ** prize-fight  train"  from  Los  Angeles  to  San  Fran- 
Cisco.  The  defendant  sold  Stuart  three  hundred  and  forty 
tickets  at  a  certain  rate  each,  giving  him  authority  to  resell 
them  at  an  advance.    These  tickets  read  as  follows: 

"SOUTHERN  PACIFIC  COMPANY, 
"Special  Limited  Ticket 

''Good  for  one  continuous  first-class  passage  from 
"San  Francisco 

"to 

"Los  AngeleSy 

"Subject  to  the  following  contract  and  conditions: 

"In  consideration  of  the  sale  of  this  ticket  at  a  rate  less 
thao  the  regular,  full  first-class  rate,  I,  the  purchaser  (whose 
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signature  and  personal  description  appear  below),  hereby 
agree  that  it  will  be  good  for  going  passage  only  as  indicated 
on  attached  coupon,  and  that  it  will  not  be  good  for  return 
passage  after  the  date  indicated  by  the  agent's  punch  marks 
in  the  margin,  and  that  it  will  be  good  only  for  a  continuous 
trip  in  each  direction;  that  it  is  'not  transferable,'  and  that 
I,  failing  to  comply  with  this  agreement,  conductors  may  re- 
fuse to  accept  this  ticket^  and  demand  the  full  regular  fare, 
which  I  agree  to  pay. 

"Baggage  checked  to  destination  only. 

**No  stop-over  privileges  given  on  this  ticket. 

*' A  gents  will  in  no  case  extend  time  on  this  ticket.  If 
more  than  one  date  be  punched  it  will  not  be  received  for 
passage  by  conductors. 

"The  purchaser  agrees  to  sign  his  name  or  otherwise  iden- 
tify himself  whenever  called  upon  so  to  do  by  conductors  or 
agents. 

"I  hereby  agree  to  all  the  conditions  of  the  above  eon- 
tract." 

The  ticket  on  the  margin  thereof  provided  for  a  description 
of  the  passenger,  such  as  sex,  age,  size,  color  of  eyes  and 
hair,  etc.,  but  for  the  purposes  of  this  occasion  those  require- 
ments were  waived,  and  across  that  part  of  the  ticket  was 
stamped  in  large  red  letters  "Not  required."  Stuart  was 
told  by  defendant  that  in  reselling  the  tickets  he  should  ob- 
tain the  signature  of  the  purchaser  on  the  face  of  each  ticket 
before  making  delivery  thereof,  but  that  one  person  could 
sign  for  his  whole  family. 

The  plaintiff  desired  to  attend  this  contest  with  his  brother 
in  law,  Frank  G.  Adams,  and  a  lady  friend,  and  commis- 
sioned Adams  to  purchase  two  tickets  for  him.  Adams  went 
to  the  Del  Monte  saloon,  conducted  by  Stuart,  and  purchased 
three  tickets — one  for  himself  and  two  for  plaintiff.  Stuart 
requested  Adams  to  sign  each  ticket  with  the  name  of  the 
intended  user.  He  proceeded  to  do  so,  and  had  signed  one 
with  plaintiff's  name,  another  with  the  name  "Mrs.  R.  H. 
Elser"  (this  ticket  being  destined  for  the  plaintiff's  female 
companion),  when  plaintiff  entered  the  saloon,  and  there- 
upon, at  the  request  of  Stuart,  he  signed  the  name  of  Adams 
to  the  ticket  intended  for  that  person. 
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Plaintiff  made  the  journey  to  San  Francisco,  and  was  there- 
after returning  to  Los  Angeles  on  one  of  defendant's  trains, 
when  an  inspector  of  defendant  examined  his  ticket,  and  re- 
quested him  to  sign  his  name  on  a  separate  piece  of  paper. 
Elser  complied  with  this  request,  and  it  was  then  discovered 
by  the  inspector,  and  admitted  by  Elser,  that  his  name  ap- 
pearing on  his  ticket  had  not  been  written  by  him.  Elser 
exhibited  to  the  inspector  bill-heads  bearing  his  name,  but 
was  unable  to  identify  himself  to  the  inspector's  satisfaction, 
and,  believing  that  Elser  was  not  the  original  purchaser  of 
the  ticket,  the  inspector  took  it  up,  and  the  conductor  de- 
manded that  Elser  either  pay  the  full  regular  fare  or  leave 
the  train,  which  Elser  refused  to  do.  In  this  connection  the 
conductor  said  to  him:  ** Let's  have  no  trouble.  Pay  your 
fare,  and  the  company  will  adjust  the  matter  satisfactorily 
later."  Elser  persisted  in  his  refusal  to  pay  fare  or  leave 
the  train,  whereupon,  having  arrived  at  San  Jose,  the  con- 
ductor attempted  to  force  him  from  the  train,  but  being  un- 
able to  do  so,  he  secured  the  assistance  of  two  train  men. 
These  two  men  grasped  Elser  and  attempted  to  eject  him, 
but  again  Elser  resisted,  and  did  so,  as  he  put  it,  to  the  best 
of  his  ability.  What  immediately  followed  is  well  told  by 
quoting  from  plaintiff's  testimony:  ''There  was  consider- 
able of  a  scu£9e  there.  There  were  some  ladies  in  the  car. 
.  .  .  Five  or  six  train  men  and  some  outsiders  participated 
in  the  scuffle.  The  outsiders  were  not  friends  of  mine.  I 
have  no  idea  how  many  extra  passengers  came  in.  Every- 
thing was  confusion.  Ladies  were  frightened,  some  scream- 
ing and  some  crying.  It  was  at  this  time  that  Officer  Black 
came  in  and  placed  me  under  arrest.  ..."  There  is  evidence 
that  plaintiff,  when  told  by  the  conductor  that  he  must  pay 
fare  or  get  off,  offered  to  get  off  at  San  Jose,  the  next  sta- 
tion, if  given  a  receipt  for  his  ticket  Several  times  before 
his  final  expulsion  he  offered  to  get  off  if  given  his  ticket 
or  a  receipt  therefor. 

The  plaintiff  was  placed  under  arrest  by  a  police  officer, 
taken  to  the  city  prison  at  San  Jose,  and  remained  in  custody 
until  2  o'clock  the  next  day.  Other  facts  having  a  bearing 
on  the  case  will  be  stated  in  the  course  of  the  opinion. 

Under  the  circumstances  of  this  case  the  requirement  that 
respondent  sign  his  ticket  was  waived  by  the  conduct  of  Stn- 
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arty  and  respondent  was  entitled  to  transportation  on  his 
ticket  to  Los  Angeles.  But  as  respondent  had  read  the  con- 
tents of  hia  ticket  a  dozen  times,  as  he  said,  he  must  hare 
known  that  he  might  be  called  upon  to  sign  his  name,  or 
otherwise  prove  his  right  to  travel  on  the  ticket;  and  as  he 
had  not  signed  it  himself,  he  must  have  known  that  his  right 
to  transportation  thereon  was  open  to  question. 

Many  authorities  are  cited  and  quoted  from  in  appellant's 
brief,  to  the  effect  that  a  passenger  must  pay  a  fare  wrong- 
fully demanded  or  leave  the  train,  where  he  has  been  negli- 
gent in  starting  without  taking  every  reasonable  precaution 
to  secure  a  proper  ticket,  or  if  he  has  notice  of  its  infirmity; 
and  that  under  such  circumstances  he  cannot  recover  for  his 
ejection  from  the  train.  (Note,  43  L.  R.  A.  706;  6  Cyc.  565.) 
But  this  is  not  the  rule  in  California.  In  this  state  he  may 
stand  upon  his  right,  secured  by  his  contract,  and  recover 
damages  for  expulsion.  (Sloane  v.  Southern  Cal.  By.  Co.,  Ill 
Cal.  668,  [44Pac.  320].) 

As  just  stated,  the  respondent  was  entitled  to  the  trans- 
portation called  for  in  his  ticket,  and  the  appellant  company 
is  responsible  to  him  in  damages  for  his  unlawful  expulsion ; 
but  appellant  contends  that  it  is  not  liable  for  damages  caused 
by  respondent's  excessive  resistance  of  the  efforts  of  its 
agents  to  expel  him  from  the  train ;  that  to  allow  a  recovery 
for  such  resistance  would  be  to  permit  him  to  enhance  his 
own  damages.  Appellant  asserts  that  some  of  the  damages 
claimed  by  respondent,  including  his  arrest  and  incarceration, 
were  the  result  of  his  violent  resistance.  There  is  a  variety 
of  views  in  different  jurisdictions  in  this  country  on  the 
amount  of  force  that  a  passenger  rightfully  on  a  train  may 
use  in  resisting  expulsion.  Assuming  that  the  rule  stated 
by  appellant  is  the  one  that  would  meet  with  our  approbation 
were  the  question  presented  to  us  for  decision,  we  are  at  a 
loss  to  see  how  we  could  apply  it  in  this  case.  The  question 
of  resistance  is  not  presented  to  us  by  the  record  for  deter- 
mination. It  is  not  raised — assuming  that  it  could  have 
been — ^by  any  objection  to  evidence,  nor  by  any  proposed  in- 
struction to  the  jury.  In  fact,  at  the  request  of  appellant  the 
court  instructed  the  jury  that  respondent  **was  not  entitled 
to  any  damages  sustained  by  him  by  reason  of  any  resistance 
by  him." 
7  GaL  App.— as 
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Appellant  contends  that  it  is  not  liable  for  the  arrest  and 
subsequent  incarceration  of  the  respondent,  because,  first,  it 
did  not  authorize  such  arrest  and  incarceration;  second,  it 
did  not  ratify  such  arrest  and  incarceration;  and  third,  to 
cause  or  request  respondent's  arrest  and  incarceration  was 
not  within  the  scope  of  the  authority  of  appellant's  servants 
or  agents,  or  any  of  them;  that  the  appellant  is  not  liable 
for  the  arrest  of  respondent,  because  such  arrest  was  made 
by  a  police  officer  for  a  misdemeanor  committed  on  view. 

We  think  that  the  evidence,  while  not  strong,  supports  the 
conclusion,  which  the  jury  must  have  reached,  that  the  po- 
lice officer  who  made  the  arrest  did  so  at  the  request  of  the 
conductor,  and  not  on  his  own  initiative  or  solely  in  his  ca- 
pacity as  a  police  officer.  When  the  officer  was  first  called 
on  to  make  the  arrest,  he  refused,  because  ''at  that  time 
Elser  was  not  creating  any  particular  disturbance,"  and  be- 
cause the  officer  ''did  not  feel  authorized  to  arrest  him." 
Subsequently  the  officer  heard  the  turmoil  and  confusion  in 
the  car,  and  "from  what  he  heard  and  saw  he  was  satisfied 
that  there  was  a  disturbance  of  the  peace,"  and  he  "entered 
the  ear  to  arrest  whoever  was  responsible  for  the  disturb- 
ance," and  "on  entering  the  car  the  conductor  said,  'Here 
is  your  man.  Arrest  him.'  "  The  officer,  on  cross-examina- 
tion, further  said  that  he  arrested  the  respondent,  not  on  ac- 
count of  what  he  saw  or  what  he  heard,  but  because  the  rail- 
road conductor  told  him  to  do  so;  that  he  arrested  him  on 
the  promise  of  the  conductor  that  he  (the  conductor)  would 
prefer  charges  against  respondent 

We  think  also  that  the  testimony  warrants  the  conclusion 
that  in  ordering  the  arrest  of  respondent,  the  conductor  was 
acting  for  the  company  and  within  his  authority.  It  was 
the  method  adopted  by  the  conductor  to  effect  the  ejection  of 
plaintiff. 

In  OiUf  C.  &  S.  F.  Ry,  Co.  v.  Gander,  23  Tex.  Civ.  App. 
488,  [58  S.  W.  59],  a  passenger  was  arrested  on  a  mistaken 
idea  that  he  was  the  person  who  had  assaulted  the  conductor, 
and  the  company  was  held  liable  for  his  ejection,  though  the 
conductor  acted  contrary  to  orders  not  to  make  the  arrest. 
In  that  case  appellant's  counsel  asked  a  charge  to  the  effect 
that  if  the  plaintiff  was  entitled  to  recover,  the  jury  could 
only  find  damages  for  a  breach  of  the  eontract  to  cany  him 
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safely  to  his  destination,  but  could  not  recover  the  damages 
resulting  from  his  imprisonment  and  detention  after  the  de- 
parture of  the  train.  It  was  insisted  that  the  refusal  to  give 
this  charge  was  error,  the  contention  being  that  the  defend- 
ant, if  liable,  was  only  liable  for  the  wrongful  ejection,  and 
not  for  the  imprisonment  and  detention.  The  court  said: 
"The  evidence  shows  that  the  arrest  and  detention  were 
clearly  unlawful,  and  were  caused  by  the  wrongful  acts  of 
the  conductor;  and  the  imprisonment  and  detention  were 
the  natural  and  proximate  results  of  the  said  wrongful  acts, 
and  were  matters  properly  to  be  considered  by  the  jury  in 
reaching  a  verdict.    The  charge  was  properly  refused." 

And  in  the  case  of  Jardine  v.  Cornell,  50  N.  J.  L.  485,  [14 
Atl.  590],  it  is  held  that  a  police  oiBcer  who,  in  response  to 
the  invitation  of  the  regular  agents  of  the  company,  assists 
in  ejecting  a  passenger,  becomes  a  special  agent  of  the  com- 
pany for  the  purpose. 

The  verdict  was  for  $4,000,  and  appellant  insists  that  this 
13  excessive.  The  court  correctly  instructed  the  jury  sub- 
stantially that  they  had  a  right  to  assess  damages  in  full  com- 
pensation for  the  injury  which  plaintiff  actually  received, 
but  that  they  had  no  authority  to  award  in  addition  damages 
as  a  punishment  of  appellant  by  way  of  example  or  warning 
for  the  protection  of  the  public.  In  our  judgment,  after  care- 
fully considering  all  the  circumstances  of  this  case,  the  con- 
tention of  appellant  that  the  damages  are  greatly  dispropor- 
tionate to  the  injury  suffered  must  be  sustained.  The  neg- 
lect of  the  respondent  to  have  a  ticket  free  from  defects  con- 
tributed largely  to  engender  the  dispute  which  arose.  Ac- 
cording to  some  of  his  own  witnesses,  respondent  addressed 
to  the  conductor,  in  the  presence  of  women,  vile  and  indecent 
language.  He  was  the  cause  of  a  disturbance  of  the  peace. 
The  wrongful  expulsion  of  him  was  free  from  malice  or  ill- 
will;  the  conductor  thought  he  was  doing  right,  although  it 
turned  out  he  waa  mistaken.  No  blows  were  struck,  and  the 
respondent  suffered  no  direct  physical  injury — ^in  fact,  no  in- 
jury except  some  slight  and  temporary  nervous  disturbance. 
The  offense  with  which  he  was  orally  charged  by  the  police 
ofScer  was  not  one  involving  moral  turpitude.  The  conduc- 
tor was  not  authorized  by  any  rule  of  the  company  to  cause 
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the  arrest  of  the  respondent,  and  the  superintendent  of  the 
company  at  San  Francisco,  on  being  apprised  of  what  had 
occurred,  directed  that  no  charge  be  placed  against  the  re- 
spondent. 

In  the  case  of  TarbeU  t.  Cmiral  Pac.  R.  Co.,  34  GaL  616, 
the  court  says:  *^ There  is  no  evidence  in  the  transcript  which 
has  any  bearing  on  the  question  of  damages,  except  the  naked 
fact  that  the  plaintiff  was  put  out  of  the  cars  at  a  point  ten 
or  twelve  miles  from  his  place  of  destination,  and  five  miles 
from  the  place  of  departure."  A  verdict  of  $500  was  held 
greatly  disproportionate  to  the  injury,  and  a  new  trial  was 
ordered  unless  the  plaintiff  would  take  a  judgment  for  $100. 

And  in  Sloam  v.  Sauihem  Cal.  By.  Co.,  Ill  GaL  668,  [44 
Pac.  320],  the  plaintiff  was  entitled  to  transportation,  but 
she  was  compelled  to  leave  the  train,  and  she  started  to  walk 
to  the  station  from  which  she  had  started,  a  distance  of  three 
miles.  She  walked  part  of  the  way,  and  was  carried  the  rest 
of  the  way  by  a  passing  vehicle.  The  humiliation  of  her  expul- 
sion  from  the  train  brought  on  a  recurrence  of  insomnia  and 
nervous  paroxysms  to  which  she  had  previously  been  subject 
whenever  placed  under  great  mental  excitement  In  its  opin- 
ion the  court  says:  ''While  the  amount  of  damages  that  may 
be  awarded  in  a  case  like  the  present  is  in  the  discretion  of 
the  jury,  it  must  be  a  reasonable  and  not  an  unlimited  discre- 
tion, and  must  be  exercised  intelligently  and  in  harmony 
with  the  testimony  before  them.  We  think  that  the  jury  in 
the  present  case  must  have  been  influenced  by  other  consider- 
ations than  the  testimony  before  them  in  arriving  at  the 
amount  of  their  verdict."  Under  the  evidence  in  that  case 
the  supreme  court  considered  a  verdict  of  $1,400  excessive, 
and  ordered  a  new  trial  unless  the  plaintiff  should  accept 
a  judgment  for  $400. 

We  think  in  the  present  case  that  $4,000  is  so  out  of  pro- 
portion to  the  injury  as  to  indicate  passion  or  prejudice  or 
both  on  the  part  of  the  jury.  The  judgment  and  order  de- 
nying a  new  trial  are  reversed  unless  the  respondent  shall, 
within  thirty  days  after  the  filing  of  the  remittitur  in  the 
superior  court,  file  with  the  clerk  and  give  to  the  appellant 
a  stipulation,  remitting  from  the  judgment  the  sum  of  $3,200. 
If  such  stipulation  be  so  filed  and  delivered,  the  superior 
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court  18  directed  to  amend  the  judgment  in  conformity  there- 
with, and  thereupon  the  judgment  and  order  ahall  be  af- 
firmed. 

Hall,  J.,  and  Cooper,  P.  7.,  concurred. 


[Crim.  No.  110.    First  Appellate  Disirfet.— January  31,  1008.] 

THE  PEOPLE,  Respondent,  t.  J.  B.  COWLEY,  Appellant. 

CaiMnrAL  Law— LABcxNT-^Caoss-iZAiaKATiON  of  Dsrndamt — ^Mis- 
C0NDUc?r  OF  District  Attornet  not  SnowN^—Where  upon  a  trial 
for  grand  larceny,  the  defendant  had  teatifled  in  ehief  that  he  wai 
a  railroad  employee  of  eoneiderable  experience,  and  named  the 
places  where  he  had  served,  and  the  district  attorney,  on  cross- 
examination,  without  objection,  asked  him  a  line  of  questions  as 
to  his  employment  at  one  of  such  places,  which  doToloped  that  the 
Union  Pacific  had  there  stopped  his  pay  for  cause,  and  when  asked 
for  what  cause  replied,  without  objection,  "Well,  the  cause  what 
all  conductors  haTs  getting  their  pay  stopped,"  whereupon  the 
district  attorney  discontinued  that  line  of  cross-examination,  re- 
marking that,  "for  fear  of  error,  he  would  not  press  the  matter  any 
farther,"  the  court  did  not  err  in  refusing  to  strike  out  the  por- 
tion of  the  cross-examination  given;  and  no  misconduct  of  the 
district  attorney  clearly  appears  from  the  reason  assigned  for  such 
discontinuance  which  requires  reversaL 

Id. — ^What  Constitutbs  Misconduct  of  District  Attornit< — It  is 
only  where  it  appears  that  a  district  attorney  has  willfully  persisted 
in  asking  improper  questions  with  the  evident  purpose  of  injuring 
the  defendant,  or  where  he  has  made  a  statement  of  a  fact  or  mat- 
ter that  he  would  not  have  been  allowed  to  prove,  for  the  purpose 
of  indirectly  getting  before  the  jury  such  fact  or  matter,  that 
courts  wiU  reverse  on  the  ground  of  improper  conduct  of  the  dis- 
trict attorney. 

Id. — ^Propbr  Bsfusal  of  Aroumentativb  Instruction^— The  court 
properly  refused  an  instruction  requested  by  the  defendant,  which 
is  more  in  the  nature  of  an  argument  than  an  instruction  oa  the 
law  pertaining  to  the  facts  of  the  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fres- 
no County,  and  from  an  order  denying  a  new  trial  George 
B.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Crichton  &  St.  John,  and  L.  L.  Cory,  for  Appellant 
U.  S.  Webb,  Attorney  Qeneral,  for  Respondent. 

COOPER,  P.  J. — Defendant  was  charged  in  the  informa- 
tion  with  the  crime  of  grand  larceny,  and  upon  his  trial  the 
jury  returned  a  verdict  of  guilty  of  petty  larceny.  He  was 
thereupon  sentenced  to  pay  a  fine  of  $500,  and  in  default  of 
such  payment  to  be  imprisoned  at  the  rate  of  one  day  for 
each  $2  of  said  fine.  From  the  judgment  and  order  deny- 
ing his  motion  for  a  new  trial  he  prosecutes  this  appeal 
The  8ufl5ciency  of  the  evidence  to  support  the  verdict  is  not 
questioned,  nor  is  any  error  assigned  as  to  the  rulings  upon 
the  admissibility  or  exclusion  of  evidence  during  the  trial. 

It  is  claimed  that  the  defendant  was  prejudiced  by  improper 
conduct  of  the  district  attorney  during  the  trial.  The  record 
shows  that  the  defendant  was  a  witness  in  his  own  behalf, 
and  testified  to  the  effect  that  he  was  a  railroad  employee  of 
considerable  experience,  and  had  been  employed  in  different 
capacities  by  different  railroad  corporations ;  that  he  had  been 
in  the  railroad  business  in  Michigan,  Idaho,  Pocatello,  Salt 
Lake  City  and  Arizona.  He  was  then  asked  by  the  district 
attorney  in  cross-examination  the  following  questions : 

**Q.  How  long  did  you  stay  at  Pocatello?  A.  Oh,  I  was 
there  probably — 

*'Q.  Why  did  you  leave  t    A.  Stopped  my  pay. 

*'Q.  Who  stopped  your  pay!    A.  Union  Pacific. 

"Q.  For  what  purpose!    A.  For  cause. 

"Q.  For  what  cause!  A.  Well,  the  cause  what  all  con- 
ductors have  getting  their  pay  stopped.*' 

No  objection  or  exception  was  taken  to  any  of  the  above 
questions.  The  district  attorney  then  stated  that  for  fear  of 
making  an  error  he  would  not  press  the  matter  any  further. 
Defendant's  attorney  then  said:  *'We  ask  it  to  be  stricken 
out  then  aa  incompetent,  and  the  remarks  of  the  district  at- 
torney are  now  assigned  as  error,  and  the  purpose  and  the 
only  purpose  of  the  question  was  to  prejudice  this  witness  in 
the  minds  of  the  jury.  We  now  assign  it  as  error.*'  It  does 
not  appear  that  the  court  made  any  ruling  in  regard  to  the 
matter.    The  motion  to  strike  out  evidently  referred  to  the 
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questions  and  answers  herein  quoted,  and  as  no  objection  was 
made  to  the  questions  when  they  were  asked,  and  the  dis- 
trict attorney  of  his  own  volition  abandoned  the  line  of  cross- 
examination  which  he  was  pursuing,  we  think  the  court,  if 
it  in  effect  denied  the  motion  by  not  passing  upon  it,  did  not 
abuse  its  discretion  in  so  doing.  The  district  attorney  had 
DO  right  to  make  any  insinuations  as  to  improper  matters 
that  he  could  prove  if  he  were  not  afraid  of  committing  error, 
and  it  does  not  clearly  appear  that  he  intended  to  do  so.  He 
voluntarily  stopped  the  line  of  cross-examination  he  was  pur- 
suing, and  gave  his  reason  for  doing  so.  If  the  reason  given 
contained  any  insinuation  as  to  improper  matters,  the  de- 
fendant's attorney  should  have  asked  the  court  in  direct  lan- 
guage to  strike  out  the  objectionable  words.  The  objection 
here  is  not  to  the  questions  asked  by  the  district  attorney  in 
cross-examination,  but  to  the  remark  he  made  as  to  why  he 
did  not  desire  to  further  continue  such  cross-examination. 
It  is  only  where  it  appears  that  a  district  attorney  has  will- 
fully persisted  in  asking  improper  questions  with  the  evident 
purpose  of  injuring  the  defendant,  or  where  he  has  made  a 
statement  of  a  fact  or  matter  that  he  would  not  have  been  al- 
lowed to  prove,  for  the  purpose  of  indirectly  getting  before 
the  jury  such  fact  or  matter,  that  courts  will  reverse  on  the 
ground  of  improper  conduct  of  the  district  attorney.  {People 
V.  Yee  Foo,  4  Cal.  App.  730,  [89  Pac  450] ;  People  v.  Brad- 
Jury,  151  Cal.  675,  [91  Pac.  497].) 

The  court  did  not  err  in  refusing  defendant's  instruction 
numbered  *' third."  It  is  more  in  the  nature  of  an  argu- 
ment than  an  instruction  on  the  law  pertaining  to  the  facts  of 
the  case. 

The  judgment  and  order  are  affirmed. 

Hall,  J^  and  Kerrigan,  J.,  concurred. 
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[Ciy.  Ko.  434.    Second  Appellate  DiBtriet— January  31,  1008.] 

J.  D.  NASH,  Trustee,  AppeUant,  y.  J.  A.  BOSESTEEL,  Be- 

spondent 

CosPOBATioNg — Sals  op  Stock  bt  Pebsident — Action  foe  Fraud- 
Misrepresentation  AS  to  DlVIDEN1>--SnPP0BT  OF  FINDINGS. — ^In  EB 
action  to  recoTer  damages  for  alleged  fraud  by  the  president  of 
a  corporation  in  selling  his  stock  to  the  plaintiff,  by  misrepresent- 
ing a  dividend  of  six  per  cent  upon  its  stock  during  the  previous 
six  months,  where  the  court  found  that  such  representation  was  true, 
and  found  upon  all  of  the  issues  in  favor  of  the  defendant,  upon 
evidence  sufficient  to  support  the  findings,  notwithstanding  a  con- 
flict therein,  an  order  denying  a  new  trial  moved  for  on  account 
of  the  insufficiency  of  the  evidence  to  sustain  the  findings  must 
be  affirmed,  especially  where  appellant  does  not  point  out  wherein 
any  specific  finding  is  not  supported. 

Id. — Dividend  Paid  Out  op  Capital — ^Want  op  Oonnection  With  Sale 
OP  Stock. — Conceding  that  the  dividend  was  in  fact  declared  ont 
of  capital,  and  not  out  of  surplus  profits,  it  was  not  a  matter 
which  at  the  time  concerned  the  appellant,  where  there  is  no  pre- 
tense that  it  was  declared  for  the  purpose  of  effecting  a  sale  of 
stock  from  the  respondent  to  the  appellant. 

Id. — Good  Faith  op  Directors — Declaeino  and  Paying  Dividend.— 
Held,  that  the  evidence  clearly  establishes  that  the  board  of  di- 
rectors, including  the  defendant,  declared  and  paid  the  dividend, 
in  good  faith,  in  the  honest  belief  that  they  had,  during  the  previ- 
ous six  months,  made  a  sufficient  profit  out  of  which  to  pay  it, 
based  upon  an  inventory  and  balance  sheet  furnished  by  trusted 
employees,  whose  duty  it  was  to  prepare  the  same,  though  by  mis- 
take it  showed  an  erroneous  condition  of  the  business,  which  was 
undiscovered  until  nearly  six  months  thereafter. 

Id. — Knowledge  op  Mistake  not  Imputable — Bight  to  Kelt  upon 
Subordinates. — ^Knowledge  of  the  mistake  in  the  inventory  and 
balance  sheet  was  not  imputable  to  the  directors  of  the  corpora- 
tion; but  they  were  justified  in  relying  upon  subordinate  em- 
ployees for  data  upon  which  to  base  their  action  in  declaring  a 
dividend,  in  the  absence  of  anything  to  show  gross  negligence  in 
acting  upon  their  reports. 

Id. — ^NoNREUANCE  OP  Plaintifp  upon  Inventoet  and  Balance  Shretl 
Plaintiff,  having  never  seen  the  inventory  and  balance  sheet,  and 
never  having  been  informed  of  their  contents,  could  not  have 
relied  thereupon,  or  have  been  deceived  or  misled  by  any  mistake 
Qt  error  thereim. 
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!»• — ^INSUFFIODENOT    OP    OOMPLAINT — OBJECTION    TO    EVIDENOX. — ^Where 

the  eomplaint  failed  to  allege  that  the  defendant  did  not  believe 
the  alleged  misrepresentations  made  by  him  to  be  true,  it  failed 
to  aver  actual  fraud  as  defined  in  section  1572  of  the  Civil  Code; 
and  where  defendant  upon  the  trial  objected  to  the  reception  of 
evidence  on  the  ground  that  there  was  no  actionable  issue,  the  ob- 
jection should  have  been  sustained,  and  the  order  denying  a  new 
trial  should  be  sustained  on  the  further  ground  that  the  eomplaint 
was  insufficient  to  sustain  any  evidence  for  the  appellant 

APPEAL  from  an  order  of  the  Superior  Court  of  Lob 
Angeles  County  denying  a  new  trial.    Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  W.  Hahn,  and  Hahn  &  Hahn,  for  Appellant. 

Appellant  had  the  right  to  believe  that  the  representee! 
dividend  was  paid  out  of  surplus  profits,  as  the  directors  are 
forbidden  to  declare  it  out  of  capital.  (Civ.  Code,  sec. 
309;  Clark  on  Corporations,  342;  People  v.  San  Francisco 
Savings  Union,  72  Cal.  199,  13  Pac.  498.)  Appellant  had 
the  right  to  assume  that  the  official  duty  of  the  directors  had 
been  done  according  to  law,  and  that  the  dividend  had  been 
declared  out  of  surplus  profits.  (Code  Civ.  Proc,  sec.  1963, 
subds.  15-33.)  The  president  is  supposed  to  know  the  condi- 
tion of  the  business  he  is  in  charge  of,  and  a  person  buying 
the  stock  of  a  corporation  is  entitled  to  rely  upon  the  as- 
surances of  an  oflScer  of  the  corporation  as  to  its  financial 
condition.  (2  Thompson  on  Corporations,  sees.  1372,  1373.) 
Eight  thousand  five  hundred  and  seventy-eight  dollars  on 
worthless  accounts  were  included  in  the  inventory.  The  fran- 
chise account  of  $8,000  should  not  have  been  carried  as  an 
asset.  It  had  no  value  whatever.  (Bank  of  California  v. 
San  Francisco,  142  Cal.  287,  100  Am.  St.  Rep.  130,  75  Pac. 
832.)  Assets  are  only  such  as  constitute  a  fund  for  the  pay- 
ment of  debts.  (Bouvier's  Law  Dictionary,  "Assets"; 
Einney's  Law  Dictionary,  "Assets.'*)  Defendant  is  es- 
topped from  denying  knowledge  of  the  fraud  in  the  padding 
of  the  inyentory  on  the  strength  of  his  representation  as  to 
the  «a^ditiQn  of  the  corporation.  (Code  Civ.  Proc,  sec. 
1962,  sabd  y)  j^kdntifl  lost  $12,230.54  as  the  result  of  the 
fraud  of  defandanl   Defendant's  representations  were  of  posi- 
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tive  statements,  and  not  merely  expressions  of  opinion.  (Nis- 
son  V.  Hood,  140  Cal.  224,  73  Pac.  981 ;  Alvarez  v.  Brannan, 
7  Cal.  504,  68  Am.  Dec.  274.)  Plaintiff  was  guilty  of  no 
laches,  and  was  entitled  to  rely  on  defendant's  representation. 
(Bank  of  Woodland  v.  Hiatt,  58  Cal.  234.)  The  complaint 
states  facts  sufficient  to  constitute  a  cause  of  action,  and  any 
uncertainty  therein  should  be  resolved  against  the  defendant 

Buss  Avery,  and  Anderson  &  Anderson,  for  Respondent. 

It  must  be  shown  that  defendant  did  not  believe  his  rep- 
resentations to  be  true,  and  the  plaintiff  had  the  burden  of 
proving  representation,  falsity,  scienter,  deception  and  in- 
jury. (Kountze  v.  Kennedy,  72  Hun  (N.  T.),  311,  25  N.  T. 
Supp.  682,  147  N.  T.  124,  49  Am.  St.  Rep.  651,  41  N.  B.  414; 
Bracken  v.  Oriswold,  112  N.  T.  467,  20  N.  B.  376;  Cowley  v. 
Smith,  46  N.  J.  L.  380,  50  Am.  Rep.  432 ;  Wakeman  v.  Dalley, 
51  N.  Y.  27,  10  Am.  Rep.  551.)  The  directors  were  entitled 
to  rely  upon  data  furnished  by  their  subordinates  and  to  be- 
lieve that  they  had  discharged  their  duty  correctly.  (Scott 
V.  De  Peyster,  1  Edw.  Ch.  513;  Wakeman  v.  Dalley,  51  N.  Y. 
27,  10  Am.  Rep.  551;  Cowley  v.  Smith,  46  N.  J.  L.  380,  50 
Am.  Rep.  432.)  If  a  corporation  pays  dividends  out  of 
capital  stock,  the  acts  of  the  directors  are  not  void,  but  the 
only  liability  incurred  by  them  is  to  the  corporation  and  its 
creditors.  The  plaintiff  cannot  complain.  (Baldwin  v.  MU- 
ler  A  Lux,  152  Cal.  454,  92  Pac.  1030.)  Directors  can  only 
be  charged  for  gross  negligence,  amounting  to  palpable  fraud, 
and  if  they  mistakenly  declare  dividends  when  there  are  no 
earnings,  without  such  gross  negligence,  they  cannot  be 
charged  with  liability.  (Lexington  &  Ohio  R.  B.  Co.  v. 
Bridges,  7  B.  Mon.  (Ky.)  557,  558,  47  Am.  Dec.  526;  Wit- 
ters V.  Sowles,  31  Fed.  3;  Hedges  v.  Paquett,  3  Or.  80;  Sper- 
tng's  Appeal,  71  Pa.  St.  20-25,  10  Am.  Rep.  684;  NeaU  v. 
nai,  16  Cal.  145, 150,  151,  76  Am.  Dec.  508.)  The  complaint 
was  insufficient  to  show  actionable  fraud,  and  the  respond- 
ent having  objected  to  evidence  on  the  ground  that  there 
were  no  actionable  issues,  on  this  ground  there  should  be 
an  affirmance.  (South  San  Bernardino  Co,  v.  San  Bernar- 
dino Nat.  Bank,  127  Cal.  247,  59  Pac.  699;  Bates  v.  Babcock, 
95  Cal.  482,  29  Am.  St.  Rep.  133,  30  Pac.  605.)  The  ele- 
ment  that  plaintiff  knew  the  falsity  of  his  statements,  or 
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had  no  reasonable  ground  to  believe  that  to  be  true,  is  es- 
sential to  a  cause  of  action  for  deceit.  {Kcuntze  v.  Kennedy, 
147  N.  Y.  124,  49  Am.  St.  Rep.  651,  41  N.  E.  414,  25  N.  Y. 
Supp.  682,  72  Hun,  311;  Heller  v.  Dyerville  Mfg.  Co.,  116 
Cal.  132,  133,  47  Pac.  1016;  15  Am.  &  Eng.  Ency.  of  Law, 
86-88;  HoffmcM  v.  Kirby,  136  CaL  26.) 

SHAW,  J. — The  plaintiff  seeks  to  recover  damages  result- 
ing from  alleged  false  and  fraudulent  representations  made  by 
defendant  to  the  plaintiff,  whereby  the  latter  was  induced  to 
buy  certain  corporate  stock.  At  the  time  of  the  transac- 
tion complained  of  the  United  Wholesale  Grocery  Company 
was  a  corporation  engaged  in  the  wholesale  grocery  business, 
having  an  outstanding  capital  of  $116,000,  divided  into  eleven 
hundred  and  sixty  shares  of  the  par  value  of  $100  each. 
Defendant  owned  three  hundred  shares  of  this  stock  and  held 
the  position  of  president  of  the  company.  Negotiations  were 
entered  into  by  the  parties  which,  on  May  1,  1902,  resulted 
in  a  sale  of  the  three  hundred  shares  of  stock  to  the  plaintiff 
for  the  sum  of  $31,200. 

Upon  all  material  issues  the  court  found  in  favor  of  the 
defendant  and  rendered  judgment  in  accordance  therewith. 
The  appeal  is  from  an  order  denying  plaintiff's  motion  for  a 
new  trial,  the  sole  ground  urged  therefor  being  that  the 
findings  are  not  supported  by  the  evidence. 

The  evidence  is  conflicting,  and  appellant  does  not  point 
out  wherein  any  specific  finding  is  not  supported. 

The  court  finds  that  defendant  represented  to  plaintiff  that 
a  dividend  of  six  per  cent  had  been  declared  and  paid  by 
the  company  to  its  stockholders  covering  the  period  extend- 
ing from  July  1,  1901,  to  January  1,  1902,  which  represen- 
tation it  further  finds  to  be  true.  According  to  the  testi- 
mony of  appellant,  this  representation  constituted  the  sole 
inducement  for  making  the  purchase.  After  testifying  that 
he  did  not  see  the  books  of  the  company,  or  inventory  of  its 
goods,  prior  to  making  the  purchase,  he  was  asked: 

"Q.  How  did  you  come  to  purchase  the  stock!  A,  Upon 
representations  of  Mr.  Rosesteel — ^the  same  as  anyone  would 
make  a  purchase  of  anything  upon  the  representation  of  some- 
body else  that  he  thought  it  was  a  desirable  purchase. 
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**Q.  (By  the  Court.)  Well,  what  made  you  think  it  was 
a  desirable  purchase!  A.  Because  of  the  fact  that  they  were 
paying  six  per  cent  semi-annual  dividends. 

"Q.  (By  Mr.  Hahn.)  And  upon  any  other  representa- 
tion other  than  the  fact  that  it  was  paying  six  per  cent  divi- 
dends, or  did  you  rely  upon  that  one  statement  alone  that 
it  was  paying  six  per  cent  dividends!  A.  I  think  that  was 
the  main  part,  and  that  they  were  doing  a  good  business, 
which  they  must  have  been  doing  to  pay  that  dividend.*' 

He  does  not  attack  this  finding,  but  contends  that,  while 
the  uncontradicted  evidence  shows  that  the  dividend  was 
paid,  there  was,  at  the  time  of  declaring  it,  no  surplus  profits 
out  of  which  to  pay  it,  and  that  the  statement  was  equivalent 
to  a  representation  that  the  company  had  made  a  profit  dur- 
ing the  said  period  equal  to  the  amount  of  the  dividend. 
Conceding  there  was  no  surplus  at  the  time  of  declaring  and 
pa3ring  this  dividend,  and  that  it  was  paid  out  of  the  capi- 
tal of  the  company,  it  was  not  a  matter  which,  at  such  time, 
concerned  appellant.  (Civ.  Code,  sec.  309;  Baldwin  v.  Mil- 
ler 4s  Lux  ei  al,,  152  Cal.  454,  [92  Pac.  1030].)  It  is  not 
contended  that  it  was  declared  for  the  purpose  of  effecting 
a  sale  of  this  stock  to  appellant.  The  evidence  conclusively 
shows  that  the  board  of  directors,  including  the  defendant  as 
a  member  thereof,  declared  and  paid  this  dividend  in  an  hon- 
est belief  that  they  had,  during  the  preceding  six  months, 
made  a  sufScient  profit  out  of  which  to  pay  it.  Their  ac- 
tion in  so  doing  was  based  upon  an  inventory  and  balance 
sheet  furnished  by  those  intrusted  with  the  preparation  of 
the  same.  Conceding  that  the  books  of  the  company  and 
this  inventory  exhibited  an  erroneous  condition  of  the  busi- 
ness, it  is  not,  and,  indeed,  under  the  evidence,  could  not  be 
claimed  that  either  the  defendant  or  other  member  of  the 
board  with  whom  he  acted  had  any  knowledge  thereof  until 
nearly  six  months  thereafter. 

Defendant's  good  faith  in  the  transaction  is  not  attacked; 
neither  actual  knowledge  of  the  alleged  erroneous  inventory 
nor  an  intent  to  deceive  is  claimed,  but  appellant  contends 
that  both  knowledge  and  intent  must  be  imputed  to  him  be- 
cause of  the  fact  that  he  was  a  director  and  as  president  ex* 
ercised  a  general  supervision  over  the  affairs  of  the  company. 
We  oannot  assent  to  this  contention.     On  the  contrary,  da* 
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fendant  as  president  and  his  codirectors  were  justified  in 
relying  upon  subordinates  and  employees  for  data  upon 
which  to  base  their  corporate  action  in  declaring  the  dividend, 
and  were  justified,  in  the  absence  of  anything  constituting 
gross  negligence,  in  accepting  and  acting  upon  their  reports, 
which  fully  warranted  defendant  in  making  the  representa- 
tion. {Scott  V.  De  Peyster,  1  Edw.  Ch.  513;  Cowley  v.  Smith, 
46  N.  J.  L.  380,  [50  Am.  Rep.  432] ;  Kountze  v.  Kennedy,  72 
Ilun,  311,  [25  N.  Y.  Supp.  682],  147  N.  T.  124,  [49  Am.  St. 
Rep.  651,  41  N.  B.  414].) 

Counsel  insists  that  this  inventory,  which  purported  to  show 
the  merchandise  on  hand  December  31,  1901,  had  been  '^  pad- 
ded" by  including  therein  goods  to  the  value  of  several  thou- 
sand dollars  in  excess  of  that  actually  in  stock.  Plaintiff, 
however,  had  never  seen  the  inventory,  nor  was  he  informed 
of  what  it  purported  to  contain.  Hence,  admitting  the  truth 
of  his  contention,  he  could  not  have  been  misled  or  deceived 
by  such  document  When  plaintiff's  request  that  he  be  per- 
mitted to  take  an  invoice  of  the  stock  was  denied,  he  was 
told  by  defendant  that  if  it  should  invoice  but  ninety  cents 
on  the  dollar  he  would  not  sell  his  stock  for  less  than  $104 
per  share.  The  value  of  the  assets  of  the  corporation  seem 
to  have  been  ignored  in  the  transaction. 

Appellant  insists  that  this  action  is  brought  under  the  pro- 
visions of  section  1572  of  the  Civil  Code,  which  defines  actual 
fraud  to  consist  in:  1.  ''The  suggestion,  as  a  fact,  of  that 
which  is  not  true,  by  one  who  does  not  believe  it  to  be  true"; 
2.  "The  positive  assertion,  in  a  manner  not  warranted  by 
the  information  of  the  person  making  it,  of  that  which  is 
not  true,  though  he  believes  it  to  be  true,  with  intent  to  de- 
ceive another  party  thereto,  or  to  induce  him  to  enter  into 
the  contract."  Admitting  that  the  representations  set  forth 
in  the  complaint  were  false,  it  is  not  alleged  that  defendant 
did  not  believe  them  to  be  true;  nor  is  there  any  allegation 
therein  negativing  the  fact  that,  if  untrue,  defendant's  in- 
formation did  not  warrant  him  in  making  the  representations. 
Upon  the  trial  defendant  objected  to  the  reception  of  any 
evidence  upon  the  ground  that  there  were  no  actionable  ia- 
snes.  We  think  that  the  objection  should  have  been  sus- 
tained. It,  therefore,  follows  that,  for  the  further  reason 
that  the  complaint  is  inadequate  to  sustain  a  judgment  for 
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plaintiff,  the  order  appealed  from  must  be  affirmed.  (South 
San  Bernardino  Co.  t.  San  Bernardino  Nat.  Bank,  127  Gal. 
247,  [59  Pac.  699] ;  Bates  v.  Babcock,  95  Cal.  479,  [29  Am. 
St.  Rep.  133,  30  Pac.  605].) 

The  order  denying  appellant's  motion  for  a  new  trial  la 
affirmed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 


[CIt.  Ko.  424.    Second  Appellate  Difltriet.— Jannarj  SI,  1008.] 

MARTIN  DALTON,  Respondent,  v.  PACIFIC  ELECTRIC 
RAILWAY  COMPANY,  Appellant.  J.  W.  DALTON, 
Respondent,  v.  PACIFIC  ELECTRIC  RAILWAY 
COMPANY,  Appellant 

NiauGBNGfi— Collision  on  Street  BAn«WAT— Tnjubt  to  Passengebs — 
Plea  of  Release  of  Damages — Support  of  Findings. — ^Where,  as 
the  result  of  a  collieion  of  ears  on  an  electric  street  railway,  plain- 
tiffs were  injured,  and  the  findings  of  the  court  for  the  plaintiffs 
as  to  the  amount  of  the  injury,  and  against  the  defendant  on  a 
plea  that  the  damages  were  released  by  each  of  plaintiffs,  were 
fully  sustained  by  the  evidence  for  the  plaintiffs,  upon  the  appeals 
of  the  street  railway  company,  the  judgment  in  favor  of  each  of 
the  plaintiffs  must  be  affirmed. 

Id. — ^Fraud  in  Pbocuring  Release — Immaterial  Findino  Uksuf- 
PORTED. — In  view  of  the  sustained  finding  that  the  release  pleaded 
was  never  signed,  it  is  immaterial  whether  a  finding  that  the  re- 
lease was  procured  by  fraud  is  or  is  not  supported  by  the  evi- 
dence. If  unsupported  by  the  evidence,  it  could  not  affect  the  re- 
sult. 

Id. — Signature  to  Blank  Release — Writing  Subseqxtentlt  Inserted 
BT  Defendant — Defense — Payment  on  Account  not  Pleaded. — 
Where  plaintiffs  signed  merely  a  blank  release,  and  defendant  tub- 
sequently,  in  the  absence  of  plaintiffs,  inserted  written  words  pur- 
porting to  release  all  damages  for  the  sum  of  $25  paid  to  each 
of  the  plaintiffs,  which  plaintiffs  understood  to  be  merely  a  pay- 
ment for  time  lost,  and  defendants  merely  pleaded  sach  release  ia 
fall,  upon  a  finding  against  it,  it  has  no  pleading  upon  which  it  can 
be  allowed  the  $25  aa  a  payment  on  account  of  damages  to  aaek 
of  th«  plaintiffa* 
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iD.—lNADSnSSIBLI     EVIDENCE — ADYICB    AMD    CONTINQENT    InTEBXST    07 

Third  Pabtt — ^Motives  Immaterial. — The  court  properly  excluded 
evidence  on  cross-examination  of  plaintiffs  to  show  that  a  third 
party  had  advised  the  suit  and  had  a  contingent  interest  therein. 
The  motive  of  a  plaintiff,  or  of  any  of  his  advisers^  was  of  no 
consequence  if  the  right  of  action  existed. 

APPEALS  from  judgments  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  orders  denying  a  new  trial  as  to 
each  of  the  respondents.    G.  A.  Oibbs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bicknell,  Gibson,  Trask,  Dunn  &  Crutcher^  and  Norman  S. 
Sterry,  for  Appellant. 

John  W.  Kemp,  for  Respondent. 

SHAW,  J. — ^Action  for  damages  for  personal  injuries. 

As  a  result  of  defendant's  negligence  plaintiffs  were  in- 
jured in  an  electric  car  collision  while  riding  as  passengers 
on  defendant's  railway.  They  brought  separate  suits  for  dam- 
ages. In  each  case  defendant  filed  its  answer  admitting  the 
negligence  charged,  but  denying  that  plaintiffs  sustained  any 
injuries;  and  as  a  further  defense  pleaded  a  settlement  and 
release  in  writing  with  each  plaintiff  whereby  defendant  paid 
to  each  of  them,  and  they  each  accepted,  $25  in  full  pay- 
ment and  satisfaction  of  all  claims  and  demands  of  every 
kind  and  nature,  and  especially  from  all  claims  and  de- 
mands resulting  from  the  accident  in  question,  copies  of 
which  receipts  and  claimed  releases  were  set  out  in  eacn  an- 
swer. 

By  affidavit  filed  under  section  448  of  the  Code  of  Civil 
Procedure,  plaintiffs  averred  that  said  alleged  releases  and 
receipts  were  not  genuine  and  denied  the  execution  of  the 
same. 

The  court  rendered  judgment  in  favor  of  Martin  Dalton 
for  $250,  and  for  J.  W.  Dalton  in  the  sum  of  $100.  Defend- 
ant moved  for  new  trials;  these  motions  were  denied;  from 
which  orders  and  judgments  defendant  prosecutes  these  ap- 
peals. 
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The  questions  involved  are  practically  the  same  in  each  case 
and  they  come  here  on  one  record. 

The  evidence  on  the  part  of  plainti£b  shows  that  they 
signed  a  receipt  wherein  none  of  the  blanks  had  been  filled  and 
which  was  in  the  following  form: 

''PACIFIC  ELECTRIC  RAILWAY  CO. 

'*♦ Los  Angeles,  CaL, 190.... 

•'To  Dr. 

**  Address, 


"Received  of  the  Pacific  Electric  Railway  Company,  a  cor- 
poration, the  sum  of   dollars,  in  full  payment 

and  satisfaction  of  all  claims  and  demands  of  every  kind 
and  nature  which  I  now  have,  or  ever  have  had,  against  said 
Pacific  Electric  Railway  Company;  and  especially  from  all 
claims  and  demands  against  said  Company  occasioned,  or  in 
any  manner  arising  or  growing  out  of  an  accident  which  oc- 
curred on  or  about  the. . .  .day  of 190. ...  at  or  near 


** Witness hand  in this  . . .  .day  of. 

190 


'Witness: 


'•Correct:  Audited:  Approved  for 

Payment: 


"Claims  Adjuster.  Auditor.  V.  P.  &  G.  M." 

The  document  as  set  forth  in  the  answer,  the  genuineness 
and  due  execution  of  which  is  denied  by  plaintiffs,  consisted 
of  this  blank  form  with  the  blank  spaces  filled  by  writing 
therein  the  appropriate  words,  giving  the  amount,  name, 
address,  date  when,  and  place  where,  accident  occurred,  and 
with  the  further  description  added:  "on  the  Long  Beach 
Line  where  two  cars  collided  while  I  was  a  passenger  on  one 
of  said  cars  en  route  to  Long  Beach."  Plaintifb  testified  that 
at  the  time  they  signed  this  document  it  was  free  from  any 
writing  whatever  and  contained  only  the  printed  worda. 
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The  case  was  tried  without  a  jury,  and  the  court  found  that 
each  and  all  of  the  allegations  of  plainti£Es'  complaint  were 
true,  except  as  to  the  amount  of  damages  suffered  by  plain- 
tiff; that  each  and  all  of  the  allegations,  denials  and  aver- 
ments of  defendant's  answer  were  untrue,  except  such  mat- 
ters as  were  admitted  by  said  answer.  The  court  further 
found,  with  reference  to  the  making  of  the  alleged  settle- 
ment and  execution  of  said  alleged  release,  that  plaintiffs 
did  not  compromise  or  adjust  all  their  claims  and  demands 
against  said  defendant  growing  out  of  said  accident,  and 
did  not,  for  the  sum  of  $25  paid  to  them,  execute  and  deliver 
to  defendant  a  release  wherein  and  whereby  plaintiffs  re- 
leased said  defendant  from  all  claims  and  demands  of  every 
kind  and  nature  arising  or  growing  out  of  an  accident  which 
occurred  on  or  about  the  fifth  day  of  November,  1904;  **and 
that  it  is  not  true  that  the  document  set  out  as  'Exhibit  A' 
(the  one  hereinbefore  referred  to)  in  defendant's  answer  was 
made,  executed  and  delivered  by  the  plaintiff  to  the  said  de- 
fendant." 

In  our  judgment,  this  last  finding,  to  the  effect  that  plain- 
tiffs did  not  sign  the  document  pleaded,  disposes  of  these 
appeals.  The  evidence  on  the  part  of  plaintiffs  fully  sup- 
ports such  finding.  They  testified  positively  that  they  never 
signed  the  document  as  pleaded  by  defendant,  and  upon 
their  evidence  the  court  was  justified  in  making  the  finding. 

Appellant,  however,  contends  that  the  evidence  is  insuffi- 
cient to  support  a  further  finding  of  the  court  to  the  effect 
that  the  alleged  releases  were  procured  by  fraud  and  misrep- 
resentation. In  view,  however,  of  the  fact  that  plaintiffs  never 
signed  or  executed  the  document  at  all  as  pleaded,  this  find- 
ing becomes  immaterial,  and,  even  if  unsupported  by  the  evi- 
dence, could  not  affect  the  result.  {Gould  v.  Adams,  108  CaL 
365,  [41  Pac.  408] ;  Coyle  v.  Laml,  123  CaL  264,  [55  Pac. 
901].) 

The  instrument  signed  was  not  the  instrument  set  out  in 
the  answer,  and  there  is  ample  evidence  to  justify  the  court  in 
finding  that  the  instrument  set  out  as  a  release  was  never  exe- 
cuted by  either  of  the  plaintiffs.  The  court  being  warranted, 
then,  in  finding  that  the  instrument  as  pleaded  was  not  exe- 
cuted, it  was  scarcely  necessary  to  have  passed  upon  the  ques 
tion  of  fraud  in  the  procurement  of  the  signaturej^  to  another 
7  CaL  App.— » 
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and  different  document,  which,  if  admissible  in  evidence  at  all, 
must  be  regarded  as  merely  a  receipt  open  to  explanation 
or  contradiction  by  parol  proof,  as  determined  in  California 
Packers  Co.  v.  Merritt  Fruit  Co.,  6  Cal.  App.  507,  [92  Pac 
509],  and  authorities  there  cited.  {Jersey  Island  Dredging 
Co.  y.  Whitney,  149  Cal.  269,  [86  Pac.  509,  691].) 

The  court  properly  sustained  objections  by  plaintiffs*  comi- 
sel  to  a  line  of  cross-examination  tending  to  show  that  a  third 
party  had  advised  the  suit  and  had  a  contingent  interest 
therein.  The  matter  under  investigation  related  to  the  ques- 
tion of  damages  and  the  payment  thereof.  The  motive  of 
plaintiff,  or  of  any  of  his  advisers,  in  bringing  the  action 
was  of  no  consequence,  if  the  right  of  action  existed. 

It  appears  that  defendant  paid  to  each  of  said  plaintiffs 
the  sum  of  $25,  which,  according  to  the  testimony  of  said 
plaintiffs,  was  compensation  for  loss  of  time  resulting  from 
said  injuries.  Appellant  contends  that,  in  any  event,  the 
judgment  in  each  case  should  be  modified  to  the  extent  of 
crediting  thereon  the  sum  so  paid  to  each  plaintiff.  Accord- 
ing to  our  view,  these  payments  are  in  no  wise  involved  in  the 
action.  There  is  nothing  in  the  pleadings  which  would  jus- 
tify the  modification  suggested.  The  answer  alleges  the  pay- 
ment of  $25  to  each  plaintiff  for  a  certain  purpose,  which  the 
court  finds  to  be  untrue.  The  fact  that  it  appeared  on  trial 
that  $25  was  paid  for  some  other  purpose  than  that  claimed 
will  not  warrant  the  granting  of  the  relief  contended  for. 

We  find  no  prejudicial  error  in  the  record,  and  the  judg- 
ments and  orders  are  affirmed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  February  29, 1908. 
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[Ciy.  No.  424.    First  Appellate  District.— February  8,  1908.] 
In  the  Matter  of  the  Estate  of  ASA  B.  WELLS,  Deceased. 

Estates  of  Deceased  Pebsons — ^Deed  of  Gift  fbom  Decedent  to 
Wife — Use  of  Word  "Grant" — Covenant  Against  Mortoagi 
NOT  Implied. — ^Where  the  land  of  a  deceased  testator  was  encum- 
bered bj  a  mortgage,  and  in  his  lifetime  he  executed  a  deed  of 
gift  to  his  wife,  the  use  of  the  word  "grant"  therein  did  not  im- 
ply a  covenant  against  the  encumbrance  of  the  mortgage,  but  the 
wife  took  subject  to  the  lien  of  the  mortgage,  and  cannot  require 
payment  of  the  mortgage  debt  out  of  the  funds  of  the  estate  of 
her  deceased  husband,  where  the  will  contained  no  provision  for 
fuch  payment. 

lb. — ^Recital  of  Deed  in  Will  not  a  Devise. — A  recital  in  the  will  of 
the  decedent  that  he  had  made  a  deed  of  gift  of  the  mortgaged 
land  to  his  wife,  "subject  to  the  encumbrances  thereon,"  does  not 
import  any  specific  devise  of  the  land  to  her. 

Id. — ^Recital  in  Petition  and  Order  of  Sals  of  Personal  Propertt — 
Indebtedness — Mortgage  Claim. — The  recital  of  the  indebted- 
ness of  the  estate,  including  the  mortgage  claim  as  part  of  the 
schedule,  in  the  petition  for  an  order  for  sale  of  personal  prop- 
erty, and  also  in  the  order  of  sale,  did  not  adjudge  that  the  mort- 
gage claim  was  a  debt  due  from  the  estate.  The  ultimate  fact 
determined  in  that  proceeding  was  whether  a  sale  should  be  had, 
and  if  so,  how  much  property  should  be  sold.  The  question  of  the 
exoneration  of  the  property  conveyed  to  the  wife  from  the  Hen  of 
the  mortgage  was  not  presented  nor  passed  upon  by  the  court  un- 
der the  terms  of  the  wilL 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  surcharging  the  final  ac- 
count of  an  executor  with  the  amount  of  a  claim  against 
the  estate.    J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

D.  E.  Alexander,  and  John  O'Donnel,  for  Appellants. 

ST.  B.  Barry,  and  Jas.  F.  Tevlin,  for  Respondents. 

KERRIGAN,  J. — This  is  an  appeal  from  an  order  sur- 
charging the  executor's  final  account  the  amount  of  a  claim 
■gainst  the  estate  of  the  decedent 


Digitized  by  VjOOQ IC 


516  Estate  of  Wells.  [7  CaL  App. 

On  October  27,  1903,  Asa  R.  Wells,  the  deceased,  borrowed 
of  the  Hibemia  Savings  and  Loan  Society  $7,000,  for  which 
he  gave  his  promissory  note,  secured  by  a  mortgage  on  cer- 
tain premises  in  the  cily  and  county  of  San  Francisco,  known 
and  designated  as  Nos.  1404  and  1406  Jackson  street  De- 
cember 29,  1903,  the  decedent  conveyed  the  mortgaged  prem- 
ises to  his  wife,  Reba  E.  Wells,  by  a  deed  of  gift  which  is 
silent  as  to  the  mortgage.  The  conveying  words  are  **give, 
grant,  alien  and  confirm."  A  little  less  than  a  week  later, 
on  January  4,  1904,  the  decedent  made  his  will.  The  third 
clause  thereof,  which  refers  to  the  aforesaid  deed,  is  as  fol- 
lows: **  Thirdly — I  do  declare  that  I  have  by  deed  of  gift 
conveyed,  subject  to  the  encumbrances  thereon,  to  my  wife, 
Reba  E.  Wells,  certain  premises  situated  in  the  city  and 
county  of  San  Francisco,  State  of  California,  and  designated 
and  known  as  Nos.  1404  and  1406  Jackson  street,  and  I  here- 
by give,  devise  and  bequeath  to  my  said  wife  all  the  furni- 
ture, fittings  and  fixtures  appertaining  to  and  contained  in 
said  No.  1406  Jackson  street."  Wells  died  December  8, 1904, 
and  thereafter  his  will  was  duly  admitted  to  probate.  In 
the  course  of  the  administration  of  his  estate  the  Hibemia 
Savings  and  Loan  Society  presented  its  claim  for  $15,115, 
the  amount  of  his  promissory  notes  given  by  the  decedent. 
One  of  these  is  the  note  of  October  7,  1903,  for  $7,000  and 
interest,  secured  by  the  mortgage  on  the  land  conveyed  to 
Reba  E.  Wells.  This  claim  of  the  bank  was  allowed  and  paid 
in  fuU,  but  the  court  refused  to  credit  the  executors  with  the 
amount  paid  by  them  on  this  note,  and  surcharged  their  ac- 
count therewith. 

Appellants'  counsel  contend  that  the  deed  shows  that  it 
was  made  free  from  encumbrances  done,  made  or  suffered  by 
the  grantor.  The  reason  given  for  this  assertion  is  that  as 
Ihe  word  "grant"  is  used  in  the  deed,  under  subdivision  3 
of  section  1113  of  the  Civil  Code  a  covenant  against  en- 
cumbrances is  implied. 

The  conveyance  was  by  deed  of  gift,  wherein  the  mortgage 
was  not  mentioned,  and  it  has  been  held  in  this  state  that 
such  a  deed  will  not  support  a  covenant  by  implication  against 
encumbrances,     (/n  re  Porter,  138  CaL  618,  [72  Pae.  173].) 

The  next  contention  of  appellants  is  equally  untenable.  It 
is  in  effect  that  the  deed  and  will,  having  been  mad«  at  or 
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about  the  same  time,  the  deed  should  be  considered  as  part 
of  the  will;  that  if  it  is  a  part  of  the  will  it  is  a  specific 
devise  of  the  land  in  question,  and  that,  being  such  a  devise, 
Reba  E.  Wells  is  entitled  to  the  property  exonerated  from 
the  mortgage. 

The  deed  and  mortgage  are  referred  to  in  the  will  in  this 
way:  **I  do  hereby  declare  that  I  have  by  deed  of  gift  con- 
veyed, subject  to  the  encumbrances  thereon,  to  my  wife,  Beba 
E.  Wells,"  the  mortgaged  premises.  This  contention  would 
require  us  to  regard  the  phrase  '' subject  to  the  encumbrances 
thereon"  as  merely  descriptive  of  the  encumbered  condition 
of  the  property,  and  not  as  subjecting  it  to  the  burden  of 
the  mortgage;  but  we  think  the  whole  reference  in  the  will 
to  the  deed  is  a  mere  recital  of  fact  or  legal  opinion,  and 
not  an  attempt  therein  to  dispose  of  the  property.  The  will 
merely  states:  ''I  do  hereby  declare  that  I  have  by  deed  of 
gift  conveyed,"  etc.  The  testator  did  not  say  *'I  do  hereby 
give,  devise  and  bequeath"  the  property  described  in  the 
deed,  or  by  the  use  of  any  other  expression  indicate  that  he 
was  disposing  of,  or  desired  to  dispose  of,  that  property  by 
his  will.  Wells  recognized  in  his  will,  as  was  the  fact,  that 
his  wife  had  been  clothed  with  the  title  to  the  property  by 
virtue  of  the  deed  of  gift.  She  took  title  thereto  as  a  grantee, 
and  subject  to  the  mortgage  thereon. 

In  the  case  of  In  re  Heydenfeldt,  106  Cal.  434,  [39  Pac. 
788],  cited  by  appellant,  the  court  found  authority  in  the  will 
for  the  payment  of  a  mortgage  debt  on  property  previously 
deeded  to  a  child.  Referring  to  the  claim  of  the  child,  to 
whom  the  mortgaged  premises  had  been  deeded,  the  court 
said:  ** Appellant  bases  her  rights  entirely  upon  the  claim  that 
the  will  exonerates  her  property.  If  the  will  does  not  pro- 
vide for  the  pa3rment  of  the  debt,  her  appeal  must  fail." 

The  Heydenfeldt  will  contained  the  provision:  '*I  direct 
my  executors  to  pay  all  debts  which  I  may  owe  at  my  decease 
from  the  proceeds  of  sale  of  my  unproductive  property," 
It  was  only  by  force  of  this  language  and  other  facts  con- 
cerning the  condition  of  the  estate  tiiat  the  court  was  able 
to  say  that  Heydenfeldt  had  in  effect  directed  the  payment 
of  the  mortgage  debt  out  of  his  estate. 

In  the  case  at  bar  there  is  no  direction  at  all  in  the  will 
for  the  payment  of  the  debts  of  the  testator  except  funeral 
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expenses  and  the  expenses  of  testator's  last  sickness.  ''The 
will  does  not  provide  for  the  payment  of  the  debt,"  and  un- 
der the  doctrine  of  the  Heydenfeldt  case,  "Her  (this)  appeal 
must  fail." 

In  passing  we  may  also  say  that  while  the  deed  is  not  set 
forth  in  the  opinion  in  the  Heydenfeldt  case,  it  is  apparent 
from  what  is  said  by  the  court  near  the  bottom  of  page 
437  (106  Cal.  437,  [39  Pac.  789])  that  the  deed  to  the  mort- 
gaged property  contained  the  word  ''grant."  It  is  thus  ap- 
parent that  the  court  laid  down  the  rule  that  a  grantee  un- 
der a  deed  of  gift  cannot  require  payment  of  a  mortgage  debt 
on  the  property  conveyed,  out  of  the  estate  of  the  grantor, 
by  reason  of  the  implied  covenant  against  encumbrances,  un- 
less provision  therefor  can  be  found  in  the  will  of  the  deceased 
grantor.  (See,  also,  Estate  of  Porter,  138  Cal.  618,  [72  Pac. 
173].) 

In  the  course  of  the  administration  of  the  estate  the  exec- 
utors applied  for  and  obtained  an  order  of  sale  of  personal 
property  for  the  payment  of  debts.  The  petition,  after  set- 
ting forth  the  general  condition  of  the  estate,  alleged  the  in- 
debtedness thereof,  and  in  a  schedule  of  claims  attached 
thereto  there  was  included  the  claim  of  the  said  Savings  and 
Loan  Society  for  $15,115,  $7,035  of  which  was  secured  by  a 
mortgage  on  the  property  in  question.  The  matters  alleged 
in  the  petition  were  recited  in  the  brder  granting  the  petition 
for  the  sale  of  personal  property.  The  appellants  claim  that 
the  court  in  that  proceeding  determined  that  the  claim  now 
objected  to  was  a  debt  due  from  the  estate.  In  this  we  think 
they  are  mistaken.  The  ultimate  fact  determined  in  that 
proceeding  was  whether  a  sale  should  be  had,  and  if  so,  how 
much  property  should  be  sold.  The  question  of  the  exoner- 
ation of  the  property  conveyed  to  Mrs.  Wells  was  not  pre- 
sented by  the  petition,  nor  was  it  considered  or  passed  upon 
by  the  court. 

The  other  alleged  errors  are  not  of  sufficient  importance  to 
require  notice. 

The  order  appealed  from  is  affirmed. 

Hall,  J.,  and  Cooper,  P.  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  conrti 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  2,  1908. 
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[Civ.  No.  381.    First  Appellate  Difitrict.— Februarj  8,  1908.] 

B.  P.  JOY,  Appellant,  v.  LOUIS  HELBING  and  LOUISE 
HELBING  (His  Wife),  Respondents. 

Bexd  or  QiTT  BY  Husband  to  Wife — Question  ot  Intent  to  Detbattd 
Cbeditobs — Facts  and  Circumstances. — In  an  action  by  the  as- 
signee of  a  subsequent  creditor  to  ayoid  a  deed  of  gift  hj  a  husband 
to  his  wife,  executed  at  a  time  when  he  was  solvent,  but  which  re- 
mained unrecorded  when  the  subsequent  debt  was  incurred  bj  the 
husband  on  the  faith  of  his  apparent  ownership  and  control  of  the 
property,  there  being,  however,  no  evidence  to  connect  the  wife  with 
knowledge  of  the  acts  or  intent  of  the  husband  toward  such  creditor, 
tha  question  as  to  the  intent  of  the  husband  toward  creditors,  ex- 
isting or  future,  when  the  deed  was  executed  is  one  for  the  trial 
court  to  determine  in  view  of  all  the  facts  and  circumstances  of 
the  case. 

lb. — Effect  of  Unbecorded  Deed — Suspicious  Circumstance. — The 
fact  that  the  deed  was  left  unrecorded  until  the  debt  was  incurred, 
and  for  more  than  two  years  after  its  execution,  is  a  circum- 
stance tending  to  cast  suspicion  on  the  good  faith  of  the  trans- 
action; though  it  is  not  sufficient  of  itself  to  show  that  the  deed 
was  made  with  fraudulent  intent. 

Id. — ^Burden  upon  Plaintiff — Duty  of  Court  as  to  Finding. — ^The 
burden  was  upon  the  plainti£F  to  show  that  the  deed  was  executed 
with  the  intent  of  the  husband  to  defraud  his  creditors;  and  the 
eourty  in  the  absence  of  testimony  showing  such  fraudulent  intent 
when  the  deed  was  made,  was  in  duty  bound  to  find  that  the  deed 
was  executed  with  no  such  intent. 

Id.— Exclusion  of  Offered  Testimony — Concealment  of  Goods 
Purchased  Under  Wife's  House— Sworn  Claim  to  Sheriff — 
Harmless  Ruling. — The  exclusion  by  the  eourt  of  testimony 
offered  by  the  plaintiff  to  show  the  concealment  of  goods  purchased 
by  the  husband  from  the  subsequent  creditor  under  the  house 
deeded  by  the  husband  to  the  wife,  and  of  her  sworn  claim  of  owner- 
ship thereof  to  the  sheriff,  who  sold  the  same  under  execution, 
having  reference  to  events  concerning  personal  property  occurring 
more  than  four  years  after  the  deed  was  made,  and  which  could 
have  no  connection  with  its  execution,  even  if  held  erroneous,  as 
affording  a  remote  inference  of  fraud  at  the  time  when  the 
deed  was  made  (which  is  questionable),  ii  not  of  sufficient  im- 
portance to  justify  a  reversaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    J.  M.  Seawell,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

P.  F.  Dunne,  Walter  H.  Linforth,  and  Jackson  Hatch,  for 
Appellant 

J.  S.  Beid,  for  Respondents. 

KERRIGAN,  J. — ^This  action  was  commenced  by  the  plain- 
tiff as  assignee  of  W.  W.  Montague  &  Co.  to  set  aside  a  con- 
veyance made  by  defendant  Louis  Helbing  to  his  wife  Louise. 
Judgment  went  for  the  defendants,  and  from  the  judgment 
and  an  order  denying  his  motion  for  a  new  trial  the  plain- 
tiff prosecutes  this  appeal. 

May  15,  1893,  Louis  Helbing  conveyed  to  his  wife  Louise, 
by  two  deeds  of  gift,  certain  real  property  in  the  city  and 
county  of  San  Francisco.  One  deed  conveyed  the  property 
in  question  on  B  street,  the  other  embraced  property  on 
Waller  and  McAllister  streets  improved  with  twenty-four 
flats.  Both  deeds  were  recorded  December  11,  1895.  At 
the  time  of  making  these  deeds  the  grantor  had  other  prop- 
erty worth  about  $1,200.  He  was  at  that  time  engaged  in 
no  business  and  remained  idle  for  about  one  year  and  a 
half,  when  he  embarked  in  the  plumbing  business.  Between 
September  and  December,  1895,  and  prior  to  the  recorda- 
tion of  the  deeds,  Helbing,  upon  the  representation  that  he 
was  the  owner  of  the  property  described  in  the  deeds,  ob- 
tained credit  from  W.  W.  Montague  &  Co.  for  plumbing 
goods  to  the  value  of  approximately  $1,000.  After  the  ex- 
ecution of  the  deeds  above  mentioned  he  exercised  acts  of 
ownership  over  the  property  conveyed  by  them.  He  in- 
sured the  Waller  street  property  in  his  own  name,  and  on 
the  occasion  of  a  fire  which  partially  destroyed  that  property, 
he  swore  to  a  proof  of  loss,  reciting  therein  that  he  was  the 
owner  of  the  property,  and  he  receipted  for  the  amount  of 
the  loss  paid  by  the  insurance  company  to  the  Humboldt  Sav- 
ings and  Loan  Society  in  accordance  with  the  terms  of  a 
mortgage  held  by  it  on  the  property.  In  explanation  of  this 
he  said  that  when  the  fire  occurred  he  learned  that  the  in- 
surance company  had  made  an  error  in  issuing  the  policy  in 
his  name,  and,  to  use  his  language,  '^I  had  to  keep  quiet  and 
not  say  anything,  and  I  had  to  swear  to  it  so  as  to  get  the 
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insurance  and  rebuild  the  house  again."  In  the  month  of 
November,  1895,  Helbing  tried  to  sell  the  B  street  property 
to  raise  money  for  his  own  use.  According  to  the  wife's 
testimony,  before  the  conveyances  were  made  to  her  she  re- 
quested her  husband  to  pay  all  his  debts,  and  helped  him  with 
money  to  do  so,  whereupon,  at  her  instance,  and  upon  a  claim 
by  her  that  she  owned  the  property  or  had  some  interest 
therein,  the  deeds  were  made  and  delivered  to  her.  Her  tes- 
timony further  shows  that  she  failed  to  record  the  deeds  be- 
cause she  did  not  **know  that  they  had  to  be  recorded  until 
shortly  before  they  were  placed  on  record."  She  was  not 
shown  to  have  had  any  knowledge  that  her  husband  repre- 
sented this  property  as  his  own,  or  of  the  fact  that  he  exer- 
cised acts  of  ownership  over  it. 

On  the  issues  framed  by  the  pleadings  the  court  found  in 
part  that  the  B  street  property  was  not  conveyed  to  hinder, 
delay  or  defraud  Helbing 's  creditors;  that  said  deed  was  not 
made  while  Helbing  was  insolvent  or  in  contemplation  of  in- 
solvency; that  it  was  made  without  consideration  except  love 
and  affection;  that  by  reason  of  the  apparent  ownership  of 
Louis  Helbing  arising  from  the  nonrecordation  of  the  con- 
veyance, and  not  by  reason  of  anything  else  done  or  omitted 
by  Mrs.  Helbing,  her  husband  was  enabled  to  obtain  from 
W.  W.  Montague  &  Co.   credit  to  the  amount  aforesaid. 

Appellant's  counsel  lay  considerable  stress  on  the  case  of 
Bush  dk  Malleti  Co.  v.  Helbing,  134  Cal.  676,  [66  Pac.  967], 
and  seem  to  think  that  the  law  as  there  set  forth  requires  us 
to  reverse  this  case.  In  this  we  think  they  are  mistaken,  but 
aa  the  case  states  some  principles  of  law  applicable  in  a  gen- 
eral way  to  this  case,  it  may  not  be  amiss  to  refer  briefly  to 
what  was  there  said.  The  two  cases  are  against  the  same  de- 
fendants, and  in  both  cases  the  facts  are  the  same  except  that 
in  the  Bush  &  Mallett  case  the  goods  were  purchased  and 
used  in  repairing  and  improving  either  the  McAllister  or 
Waller  street  property.  In  that  case  it  was  said:  "The  gen- 
eral rule  is  that  a  deed  of  gift  is  valid  if  the  grantor  was 
not  indebted  at  the  time  he  made  it,  or  had  ample  means  out- 
ride of  the  property  conveyed  with  which  to  pay  his  indebted- 
IXP9S.  ...  To  this  rule  there  is  a  well-known  exception.  The 
exception  is  that  a  deed  of  gift,  fraudulent  in  its  inception, 
and  made  with  the  intent  to  enable  the  grantor  to  defraud 
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future  creditors,  is  void."  After  stating  the  general  rule 
and  the  exception  thereto  reference  was  made  to  what  the 
trial  judge  remarked  in  that  case  at  the  close  of  the  evidence. 
The  trial  judge  said:  "There  is  no  doubt  a  fraud  was  worked 
upon  this  plaintiflf  by  this  man  (Helbing),  but  the  wife  can- 
not be  shown  to  have  had  any  connection  with  it.*'  Mr.  Jus- 
tice Cooper,  then  a  supreme  court  commissioner,  speaking  for 
the  court,  said:  **It  is  evident  that  the  court  proceeded  upon 
the  theory  that  the  deed  was  not  fraudulent  as  to  the  de- 
fendant Louise,  unless  it  had  been  shown  that  she  intended 
the  fraud  and  was  a  party  thereto.  In  this  view  of  the  law 
the  court  was  in  error.  A  deed  of  gift  made  by  the  grantor 
for  the  purpose  of  defrauding  his  creditors  is  none  the  less 
fraudulent  because  the  grantee  took  no  part  in  the  fraud. 
Such  grantee  is  not  a  purchaser  for  value,  and,  being  the 
party  benefited  by  a  gift,  receiving  that  for  which  nothing 
has  been  paid,  is  not  in  a  position  to  claim  the  benefit  of  a 
conveyance  made  for  the  express  purpose  of  defrauding  credi- 
tors. ...  If  a  man  makes  a  deed  of  gift  to  his  wife,  it  must 
be  with  no  fraudulent  purpose,  and  openly,  and  under  such 
circumstances  that  the  law  will  impute  no  fraud  as  to  his 
conduct.  ...  It  is  well  settled  that  it  is  the  motive  of  the 
grantor,  and  not  the  knowledge  of  the  grantee,  that  deter- 
mines the  validity  of  the  transfer.  The  grantee,  however  in- 
nocent, cannot  retain  the  fruits  of  a  voluntary  fraudulent 
transfer.'* 

In  the  present  case  the  trial  court  did  not  overlook  this 
principle  of  law  as  did  the  trial  judge  in  that  case.  There 
also  the  plaintiflf  offered  to  prove  that  after  the  transfer  and 
before  the  deed  was  recorded  Louis  Helbing  had  supervision 
and  charge  of  the  property  as  his  own.  The  trial  court  sus- 
tained objections  to  all  such  testimony  and  this  was  held  er- 
ror. In  the  present  case  this  kind  of  testimony  was  ad- 
mitted. 

The  intent  of  Helbing  in  making  the  deed  to  his  wife  was 
for  the  trial  court  to  determine  from  all  the  facts  and  cir- 
cumstances in  the  case.  The  deed  was  made  at  a  time  when 
Helbing  was  solvent,  and  more  than  two  years  before  the 
indebtedness  to  W.  W.  Montague  &  Co.  was  incurred.  There 
is  no  direct  evidence  even  tending  to  show  that  it  was  made 
with  intent  to  defraud  any  creditor  who  was  such  at  the  time 
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of  the  execution  of  the  deed.  Helbing  had  the  right  to  ex- 
ecute a  deed  of  gift  to  his  wife,  provided  by  so  doing  he  did 
not  intend  to  defraud  any  present  or  future  creditor.  The 
burden  was  upon  the  plaintiff  to  show  that  the  deed  was 
made  with  the  intent  to  defraud  creditors  of  Helbing.  While 
fraud  is  sometimes  difficult  to  prove,  and  while  courts  grasp 
at  all  the  facts  and  circumstances  in  order  to  arrive  at  the 
ultimate  fact  as  to  whether  or  not  fraud  was  intended,  yet  it 
must  be  proved.  The  fact  that  the  deed  was  not  recorded 
until  more  than  two  years  after  it  was  made  is  a  circumstance 
tending  to  cast  suspicion  on  the  good  faith  of  the  transaction, 
yet  it  is  not  sufficient  of  itself  to  show  that  the  deed  was 
made  with  fraudulent  intent.  The  court,  in  the  absence  of 
testimony  clearly  showing  the  fraudulent  intent,  was  in  duty 
bound  to  find  that  the  deed  was  executed  with  no  such  in- 
tent There  is  no  evidence  in  the  remotest  degree,  with  the 
exception  that  the  deed  was  not  recorded  until  long  after  it 
was  executed,  tending  in  any  way  to  show  any  fraudulent 
intent  or  purpose  on  the  part  of  Louise  Helbing,  the  wife  of 
Louis  Helbing;  and  while  fraud  on  the  part  of  the  grantee 
was  not  necessary,  yet  the  absence  of  any  intent  on  her  part, 
or  any  circumstance  tending  to  show  that  she  knew  of  any 
intended  fraud,  may  be  considered  in  connection  with  the 
other  facts  and  circumstances  in  the  case.  The  court  was 
justified,  from  the  evidence  in  this  case,  in  finding  that  Hel- 
bing did  not  intend,  by  the  deed  to  his  wife,  to  defraud  his 
creditors. 

The  appellant  contends  that  the  court  committed  error  in 
sustaining  an  objection  to  a  question  asked  of  the  witness 
Jefferies,  a  witness  called  for  the  defendant  during  the  trial. 
The  witness  testified  that  he  remembered  attending  a  sheriff's 
gale  in  the  month  of  August,  1907,  and  seeing  the  sheriff 
present  at  the  time  of  sale.  He  was  then  asked  the  follow- 
ing question:  *'And  did  you  make  any  memorandum  at  that 
time  of  the  articles  that  were  sold  by  the  sheriff!"  This 
question  was  objected  to,  and  the  attorney  for  the  defend- 
ant stated  that  the  question  was  asked  for  the  purpose  of 
showing,  and  leading  up  to  questions  that  would  show,  that 
a  portion  of  the  identical  goods  purchased  from  W.  W. 
Montague  &  Co.  were  found  by  the  sheriff  concealed  under 
the  floor  of  the  cellar  of  the  house  described  in  one  of  the 
deeds  executed  by  Helbing  to  his  wif  e^  and  that  in  llareh. 
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1897,  Mrs.  Helbing  claimed  under  oath  to  be  the  owner  of 
these  goods.  The  court  sustained  the  objection  to  the  ques- 
tion, and  excluded  the  testimony.  It  was  claimed  in  the 
discussion  of  the  question  that  it  was  sufficient  to  offer  to 
prove  the  facts  stated  by  counsel  so  as  to  obtain  a  ruling  in 
connection  with  the  matter.  The  court  expressly  stated  to 
counsel  that  it  did  not  approve  of  that  mode  of  procedure, 
but  that  counsel  might  discuss  the  offer  to  prove  in  explana- 
tion of  any  question  that  he  desired  to  ask.  Counsel  then 
offered  to  prove  the  facts  as  herein  stated,  and  the  court  sus- 
tained an  objection  to  such  offer,  to  which  the  plaintiff  ex- 
cepted. The  offer  of  proof  was  as  to  matters  and  things 
that  occurred  nearly  four  years  after  the  deed  had  been 
made  and  executed,  and  was  in  regard  to  personal  property 
that  had  no  connection  in  any  way  with  the  execution  of 
the  deed.  It  is  very  questionable  whether  the  proof  was  capa- 
ble of  affording  any  reasonable  presumption  or  inference  of 
fraud  at  the  time  the  deeds  were  made.  The  ruling,  even  if 
erroneous,  is  not  of  sufficient  importance  to  justify  a  re- 
versal of  the  case. 
The  judgment  and  order  are  affirmed. 

Cooper,  P.  J.y  and  Hall,  J.,  concurred. 


[Civ.  No.  473.    Second  AppoUate  District.^Febniaiy  4,  1908.] 

C.  SCHEERER  &  COMPANY,  a  Corporation,  Petitioner,  v. 
GEORGE  H.  HUTTON,  Judge  of  Superior  Court  of 
Los  Angeles  County,  Respondent. 

Eminent  Domain — Ck)NDEMNATiON  or  Pbopkbtt  bt  Citt— Repobt  or 
Betibees — Compensation  roB  Leasehold— MoDincATioM  bt 
GouBT — Judgment. — ^In  a  proceeding  by  a  city  to  eoDdemn  land 
for  public  use,  where  compensation  to  lessees  for  a  leasehold  in- 
terest and  further  compensation  to  the  owner  of  the  fee  were  in- 
cluded in  the  report  of  referees,  the  superior  court  had  jurit- 
diction,  upon  the  hearing  of  exceptions  to  fueh  report,  to  modify  the 
report  by  striking  oat  the  compensation  for  the  leasehold  interest^ 
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and  to  confirm  the  report  as  modified,  so  as  to  award  the  whole 
compensation  to  the  owner  of  the  fee  hj  its  judgment. 
Id. — Remedy  B7  Appeal — Judgment  not  Changeable  on  Man- 
damus.— The  statute  having  provided  a  speedj  and  adequate 
remedj  bj  appeal,  through  which  a  party  aggrieved  may  eorrect 
any  errors  in  the  action  of  the  court  or  of  the  referees,  where  no 
appeal  is  taken  or  motion  for  a  new  trial  filed,  and  there  is  no 
means  of  ascertaining  the  facts  on  which  the  judgment  was 
based,  this  court  will  not,  on  application  of  the  claimants  of  the 
leasehold  interest  for  a  writ  of  mandate,  direct  the  court  to  render 
a  different  judgment  from  the  ons  rendered. 

Id. — Presumption  upon  Application  »ob  Weit— Suppobt  of  Judg- 
ment BT  Evidence — Estoppel  or  Appuoants — Ebbobs  not  Gob- 
BECTiBLE. — This  court  will  assume,  upon  the  application  for  the 
writ  of  mandate,  that  the  judgment  of  the  superior  court  was  war- 
ranted bj  the  evidence  adduced  before  the  court  at  the  hearing 
of  the  exceptions  to  the  report  of  the  referees;  and,  where  the  ap- 
plicants have  not  availed  themselves  of  the  right  given  them  bj  the 
statute,  they  cannot  be  heard,  in  a  proceeding  of  this  nature,  to 
eorrect  errors,  if  any  there  be,  in  the  condemnation  proceedings. 

APPLICATION  for  writ  o£  mandate  to  a  Judge  of  the 
Superior  Court  of  Los  Angeles  County.  George  H.  Hutton, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  W,  Pendleton,  for  Petitioner. 

Julius  Lyons,  and  Howard  Bobertson,  for  Respondent 

ALLEN,  P.  J. — ^Petition  for  a  writ  of  mandate. 

It  appears  from  the  record  that  the  city  of  Los  Angeles 
instituted  a  proceeding  for  the  condemnation  of  certain 
property  for  public  use;  that  the  defendants  in  said  action 
waived  a  jury;  that  thereupon  the  court  appointed  three  dis- 
interested persons  referees  to  ascertain  the  compensation  to 
be  paid  to  such  defendants;  that  such  referees  made  their 
report  to  the  court,  from  which  it  appears  that  in  a  certain 
tract  of  land  sought  to  be  condemned  in  the  action  petitioner 
had  an  interest  by  virtue  of  a  certain  lease  therein,  which 
leasehold  was  of  the  value  of  $300  and  to  that  amount  the 
lessees  were  entitled  to  compensation;  that  the  total  com- 
pensation proper  to  be  paid  to  certain  other  defendants^  own« 
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ers  of  the  fee  in  the  premises  affected  by  such  leasehold,  was 
$6,441.85.  After  the  coming  in  of  said  report,  and  within 
due  time,  one  of  the  owners  of  the  fee  in  the  tract  above  men- 
tioned filed  his  exceptions  to  the  report  of  the  referees  upon 
the  ground  that  the  party  so  filing  his  exceptions  was  the 
owner  in  his  own  right  of  all  of  the  fee,  and  that  the  other 
parties  named  therein  had  no  interest,  and  that  it  was  not 
true  that  petitioner  herein,  or  any  other  person,  had  any  in- 
terest in  the  leasehold,  or  otherwise  in  the  property  described, 
and,  further,  that  the  amount  of  compensation  awarded  was 
not  just  compensation.  Notice  that  such  exceptions  had  been 
filed  was  duly  given  to  all  of  the  parties  interested,  and  there- 
after the  court  proceeded,  under  section  11  of  the  act  of 
March  24,  1903,  to  hear  such  exceptions,  and  upon  such 
hearing  made  its  order  modifying  the  report  of  the  referees 
by  striking  out  the  compensation  to  be  paid  petitioner  here- 
in, and  allowing  the  same  to  be  paid  to  the  owner  of  the  fee, 
and  thereupon  entered  its  interlocutory  judgment,  setting 
forth  that  from  the  evidence  introduced  at  the  hearing 
of  the  report  and  the  exceptions  thereto  the  said  report  should 
be  modified,  and  adjudged  and  decreed  that  the  same  be 
modified  in  certain  respects,  among  which  were,  that  peti- 
tioner is  nut  entitled  to  receive  any  compensation  as  the  owner 
and  holder  of  a  leasehold  interest  in  the  property,  or  any 
portion  thereof,  sought  to  be  condemned,  and  that  the  com* 
pensation  allowed  petitioner  as  the  owner  and  holder  of  a 
leasehold  interest  should  be  awarded  to  the  owner  in  fee,  and 
that  said  owner  in  fee  is  entitled  to  receive  said  compensation 
awarded  to  said  petitioner,  making  an  aggregate  amount  to 
the  owner  of  the  fee  of  $6,741.85;  and  further  decreeing 
that  petitioner  is  not  entitled  to  receive  any  compensation  in 
said  action. 

Petitioner  thereupon  files  this  application  for  a  writ  of  man- 
date to  compel  the  superior  court  to  enter  a  judgment  upon 
the  report  of  said  referees  in  favor  of  the  petitioner  for  the 
amount  of  $300,  as  by  said  original  report  it  was  entitled  to 
have  as  such  compensation;  in  support  of  which  application 
for  the  writ  it  is  claimed  by  petitioner:  (1)  That  the  court 
had  no  jurisdiction  to  modify  the  order  made  in  favor  of 
petitioner,  because  petitioner  had  made  no  objections  there- 
to; (2)  because  the  notice  of  the  filing  of  the  exceptions  did 


Digitized  by  VjOOQ IC 


Feb,  1908.]       C.  Scheerer  &  Co.  v.  Hutton.  627 

not  contain  a  specific  statement  of  the  scope  and  extent  of 
such  exceptions;  and  (3)  because  the  finding  of  the  referees 
that  petitioner  was  the  owner  of  a  leasehold  is  not  modified 
by  the  judgment,  and  that  being  such  owner  of  the  lease- 
hold petitioner  was  entitled  to  compensation,  of  which  the 
court  could  not  deprive  it  by  its  order  and  judgment. 

In  this  proceeding  for  the  condemnation  of  property  for 
the  purposes  set  forth  in  the  action,  a  right  of  appeal  is 
given  to  any  person  aggrieved  by  the  order  or  judgment  of 
the  court  within  thirty  days  from  the  entry  thereof,  and  from 
an  order  granting  or  denying  a  new  trial  within  ten  days 
after  the  entry  thereof.  We  are  of  opinion  that  the  notice 
of  the  hearing  of  exceptions  was  sufficient.  Section  11  of  the 
act  directs  the  court,  upon  the  filing  of  the  report  of  the  ref- 
erees, to  appoint  a  day  for  hearing  and  at  such  hearing  any 
party  may  appear  and  file  his  exceptions.  There  is  noth- 
ing in  the  act  requiring  specific  objections  or  exceptions  to  be 
filed  before  the  day  set  for  the  hearing.  The  court  had  juris- 
diction to  modify  the  report  and  to  confirm  it  as  modified, 
and,  by  section  12  of  the  act,  was  required,  upon  such  con- 
firmation, to  entor  the  interlocutory  judgment.  While  it  is 
true  that  the  court  did  not  make  a  finding  as  to  the  owner- 
ship of  the  leasehold,  nor  of  its  value,  the  intendments  in 
favor  of  such  judgment,  however,  lead  to  the  conclusion  that 
the  court  found  as  a  question  of  fact,  either  that  the  lease- 
hold possessed  no  value,  or  that  no  leasehold  interest  was  held 
by  petitioner  in  said  premises.  Whatever  may  have  been  the 
finding  of  the  court  in  that  regard  as  to  the  questions  of 
fact,  if  not  warranted  by  the  evidence,  it  would  have  been 
error  only.  Or,  assuming  that  petitioner  was  the  owner  of 
the  leasehold  and  that  it  had  some  value,  the  legal  conclu- 
sion of  the  court  that  petitioner  was  entitled  to  no  part  of 
the  compensation  would  have  been  at  most  but  an  error  of 
law;  either  of  which  errors  could  properly  be  reviewed  upon 
an  appeal.  The  statute  gives  a  speedy  and  adequate  remedy 
through  which  parties  aggrieved  may  correct  any  errors  of 
the  court  or  referees;  and  no  appeal  being  taken,  and  no 
motion  for  a  new  trial  being  filed,  this  court  will  not,  on  an 
application  for  this  writ,  undertake  to  direct  a  court  to  ren- 
der a  judgment  different  from  the  one  rendered,  especially 
in  this  case,  where  there  is  no  means  of  ascertaining  the  facta 
upon  which  said  judgment  was  based.    We  must  content 
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ourselves  with  assuming  that  the  judgment  of  the  court  was 
warranted  from  the  evidence  adduced  before  the  court  at 
the  hearing  of  the  exceptions,  and  where  parties  have  not 
availed  themselves  of  the  rights  given  them  by  the  statute 
they  cannot  be  heard  in  a  proceeding  of  this  nature  to  cor- 
rect errors,  if  any  there  be,  in  the  proceedings. 
Writ  dismissed. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 


[Crim.  No.  81.    Second  Appellate  Distrlct.^February  5,  1908.] 

Ex  Parte  JOSEPH  MEYERS  on  Habeas  Corpus. 

Municipal     Gorpobations — ^Pouox    Powek — Obdinancb    RBauLATiMO 

YlSVrs    IN    BlLLIABO    AND    POOL    BOOMS — GONSTBUOTION    OP    PlNAL 

Cods. — A  municipal  ordinance  prohibiting  minors  from  visiting 
public  billiard  and  pool  rooms,  and  the  suffering  and  permitting  of 
them  to  enter,  visit,  be  and  remain  therein,  is  a  proper  exercise  of 
the  police  power,  whether  a  public  billiard  or  pool  room  is  per  $e 
an  immoral  place  or  not,  and  a  penaltj  imposed  therein  cannot 
conflict  with  273f  of  the  Penal  Code,  directed  at  employers  or 
parents  sending  minors  under  eighteen  jears  of  age  to  saloons, 
gambling-houses,  houses  of  prostitution  and  other  immoral  places, 
nor  with  397b  of  that  code,  relative  to  the  selling  of  liquor  to 
minors  under  the  age  of  eighteen,  and  permitting  them  to  visit 
saloons  or  public  houses  where  liquors  are  sold. 
Id. — Habeas  Cobpus — Depensb  not  Tbiablb  Undkb  Pbtition  tob 
Wbit — PBESUMPnON. — The  writ  of  habeas  corpus  cannot  be  used 
to  trj  a  case  in  the  police  court  in  the  first  instance.  The  fact 
that  the  petition  for  the  writ  shows  a  fuU  defense  to  the  charge 
made  in  the  complaint  in  such  court,  against  the  keeper  of  a  bil* 
liard  and  pool  room,  for  allowing  a  minor  to  be  and  remain  thereun, 
that  such  minor  was  a  law  clerk  in  the  office  of  an  attornej,  who 
sent  him  there  solelj  to  procure  a  signature  hj  the  keeper  to  a 
legal  document,  who  merely  allowed  the  minor  to  remain  therein 
while  he  read  and  signed  the  same,  does  not  constitute  a  ground 
for  discharge  of  the  keeper  upon  habeas  corpm;  but  such  de- 
fense must  be  tried  in  the  police  court,  which  is  expected  to,  and 
it  must  be  presumed  will^  enforce  the  law  onlj  against  thooe  who 
have  broken  it  an  spiritp 
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PETITION  for  writ  of  habeas  corpus  to  the  Chief  of  Po- 
lice  of  the  City  of  Los  Angeles. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  C.  Bower,  and  H.  C.  Millsap,  for  Petitioner. 

THE  COURT.— Petition  for  writ  of  habeas  corpus.  Peti^ 
tioner  is  the  proprietor  of  a  billiard  and  pool  room  in  the 
city  of  Los  Angeles,  and  was  arrested  by  the  chief  of  police 
of  that  city  upon  a  charge  of  violating  section  2  of  ordi- 
nance 9671,  entitled,  an  "Ordinance  prohibiting  minors  from 
visiting  gambling-houses,  public  billiard  and  pool  rooms, 
houses  of  ill-fame,  or  retail  liquor  establishments."  As  dis- 
closed by  the  petition,  the  complaint,  upon  which  the  war- 
rant of  arrest  was  based,  charges  the  applicant  with  suffering 
and  permitting  K.  C.  Oliver,  a  person  of  the  age  of  twenty 
years  (under  the  age  of  twenty-one  years)  to  be  in,  remain 
in,  enter  and  visit  the  billiard  and  pool  room  conducted  by 
him. 

The  petition  sets  out  that  E.  C.  Oliver  was  a  law  clerk  in 
the  office  of  H.  C.  Millsap,  an  attorney  at  law.  That  said 
Millsap  desired  the  petitioner  to  sign  a  document  which  had 
been  prepared  for  his  signature  and  sent  Oliver  as  a  messen- 
ger to  take  the  paper  to  Meyers,  and  that  the  latter  suf- 
fered and  permitted  Oliver  to  remain  in  his  said  place  of 
business  while  he  read  and  signed  the  said  document. 

The  ordinance  is  claimed  to  be  illegal  and  void  because 
(1)  in  conflict  with  the  provisions  of  sections  273f  and  397b 
of  the  Penal  Code,  and  (2)  that  it  is  unconstitutional  so  far 
as  it  attempts  to  prohibit  a  minor  under  the  age  of  twenty- 
one  from  visiting  a  billiard  or  pool  room. 

An  examination  of  the  ordinance  and  sections  of  the  code 
cited  discloses  that  the  last-named  section  of  the  code  (397b) 
relates  to  the  selling  of  liquor  to  minors  under  the  age  of 
eighteen  years  and  permitting  them  to  visit  saloons  or  pub- 
lic houses  where  liquors  are  sold;  hence,  does  not  in  any  man- 
ner affect  the  question  of  frequenting  billiard-rooms.  Sec- 
tion 273f  is  directed  at  employers  or  parents  sending  minors 
under  the  age  of  eighteen  years  to  saloons,  gambling-houseSi 
7  C»L  App.— 34 
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houses  of  prostitution  and  other  immoral  places.  This  is  to 
be  distinguished  from  the  charge  here,  which  is  not  the 
sending  of  the  minor  to  the  place,  but  the  permitting  him  to 
remain  that  constitutes  the  offense.  Another  section  of  the 
ordinance  appears  to  deal  with  the  sending,  which  is  lim- 
ited to  minors  under  the  age  of  twenty-one  years,  but  we 
are  only  concerned  with  the  complaint  before  us  when  con- 
sidering the  conflict  of  the  Penal  Code  with  the  ordinance. 

Under  the  ground  of  the  unconstitutionality  of  the  ordi- 
nance, it  is  uiged  that  a  public  billiard  or  pool  room  is  not  per 
se  an  immoral  place,  and  therefore  the  regulation  of  its  visitors 
is  not  a  matter  as  to  which  the  police  powers  of  the  munic- 
ipality can  be  exercised. 

We  do  not  agree  with  the  view  that  the  right  to  exercise 
the  police  power  depends  upon  the  question  of  the  morality 
of  the  action  or  conduct  regulated.  The  erection  of  wooden 
buildings  within  the  fire  limits  is  not  a  moral  question,  neither 
is  the  speeding  of  vehicles  through  the  streets,  nor  the  call- 
ing out  of  wares  on  the  street,  nor  the  exercise  of  many  other 
pursuits  or  means  **of  obtaining  liberty  and  happiness" 
which  are  prohibited  or  regulated  within  the  limits  of  every 
well-conducted  municipality.  All  of  these  regulations  are  ref- 
erable to  the  police  power. 

That  a  billiard-hall  is  immoral  per  se  because  it  is  public 
will  hardly  be  contended  by  anyone;  that  it  may  become 
such  by  the  presence  of  the  professional  billiardist  and  gam- 
bler ready  to  fleece  the  unwary  and  to  inculcate  the  gambling 
habit  in  the  youth  of  the  city  must  be  admitted.  Freed  from 
these  influences,  there  can  be  no  greater  objection  to  them 
than  to  any  other  place  of  amusement.  Indeed,  it  is  quite 
probable  that  they  often  supply  a  resort  and  occupation  for 
those  who  otherwise  would  visit  places  about  whose  immoral- 
ity no  question  exists. 

In  denying  this  writ,  however,  we  are  not  called  upon  to 
determine  whether  or  not  the  regulation  of  the  billiard-hall 
and  the  prohibition  of  minor  visitors  to  them  should  be  lim- 
ited to  such  places  as  are  open  to  the  objections  mentioned 
in  order  to  be  sustained  by  the  courts.  Each  case  presented 
must  stand  upon  its  own  facts.  It  is  apparent  from  the  peti- 
tion here  that  the  applicant,  if  able  to  support  his  statement 
of  the  reasons  why  the  minor  was  *' remaining  in"  his  place 
of  business,  has  a  full  and  complete  defense  to  the  charge. 
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Police  courts  are  expected  to,  and  it  must  be  presumed  will, 
enforce  the  law  only  against  those  who  have  broken  it  in 
spirit.  The  reasons  given,  if  true  and  presented  to  the  trial 
court,  will  render  it  unnecessary  for  this  court  to  establish 
a  precedent  of  trying  police  court  cases  in  the  first  in- 
stance. 
Writ  denied. 


[Grim.  No.  125.    Firat  AppeUate  District.— rebniary  6,  1908.] 

Ex  Parte  JOSEPH  F.  UPSON,  on  Petition  for  Habeas 

Corpus. 

CannNAL  Law— Plea  op  Guii/ft  ov  Libel  m  Poliob  Goubt — Habeas 
Ck>KPus  AiTEB  Judgment — Sueficienot  oe  Ooicpijlimt. — ^Whero 
a  defendant  charged  with  libel  in  the  police  court  pleaded  guiltj, 
without  testing  the  sufficiency  of  the  statement  of  facts  in  the 
complaint  by  demurrer,  or  by  appeal  in  the  ordinary  way,  this 
court  will  not,  upon  habeas  corpus,  after  judgment  examine  the  ques- 
tion of  the  sufficiency  of  the  statement  of  facts  in  like  manner  as 
if  it  had  been  so  directly  tested.  It  is  sufficient  upon  application 
for  such  writ  that  the  complaint  purported  to,  and  attempted  to, 
state  an  offense  of  which  the  police  court  had  jurisdiction. 

Id. — ^BuLB  Applioablx  on  Habeas  Coepus  in  Inferioe  Courts. — ^Where 
an  inferior  court  has  jurisdiction  of  the  person  of  the  defendant 
and  of  the  subject  matter  of  the  offense  attempted  to  be  charged, 
the  same  rule  applies  on  habeas  corpus  after  judgment  as  if  the 
writ  ran  in  like  manner  to  a  superior  court.  Ex  parts  Boynion, 
1  GaL  App.  294,  not  followed. 

Id. — Pbioe  Denial  of  Writ — ^Renewal  of  Application — Improper 
Practice. — Where  a  prior  writ  was  heard  in  this  court,  and  the 
petitioner  remanded,  it  is  improper  practice  for  the  petitioner  to 
renew  the  application,  without  haring  first  obtained  permission  so 
to  do. 

PETITION  for  writ  of  habeas  corptis  to  the  Chief  of  Po- 
lice of  the  City  of  Oakland. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  J.  Murphy,  for  Petitioner. 
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COOPER,  P.  J. — The  petitioner  alleges  that  he  is  restrained 
of  his  liberty  by  the  chief  of  police  of  the  city  of  Oakland 
tinder  and  by  virtue  of  a  judgment  duly  given  and  made  by 
the  police  court  of  said  city,  which  judgment  was  entered 
upon  a  plea  of  "Guilty"  to  the  charge  set  forth  in  a  com- 
plaint in  writing,  which  complaint  is  annexed  to  the  peti- 
tion herein.  Said  complaint  states  that  the  prisoner,  in  the 
city  of  Oakland,  on  the  fourteenth  day  of  August,  1907,  did 
maliciously,  with  intent  to  injure  the  integrity  and  good 
name  of  one  W.  Parker  Lyon,  publish  "certain  lewd,  ob- 
scene, indecent  and  defamatory  pictures"  of  said  Lyon,  "then 
and  there,  well  knowing  the  same  to  be  lewd,  indecent  and 
false,  contrary  to  the  statute,"  etc. 

It  is  claimed  that  the  facts  stated  in  the  complaint  are  not 
sufficient  to  constitute  a  public  offense,  and  hence  that  the 
petitioner  should  be  discharged  on  habeas  corptu. 

If  the  complaint  is  defective  in  not  showing  in  what  way 
the  pictures  were  lewd  or  obscene  or  indecent  the  prisoner 
could  have  raised  the  question  by  demurrer  to  the  complaint 
in  the  police  court.  It  will  be  presumed  that  the  court  would 
have  ruled  correctly  upon  the  point,  and  if  it  did  not  do  so 
the  prisoner  could  have  appealed  to  the  superior  court  of  the 
county  in  the  regular  manner  provided  by  law,  and  there 
have  had  the  matter  determined.  Not  having  done  so,  hav- 
ing pleaded  guilty  to  the  offense  charged  in  the  complaint^ 
we  will  not  now  on  habeas  corpus  examine  as  to  whether  or 
not  the  facts  were  as  fully  set  out  in  the  complaint  as  they 
should  have  been  if  tested  by  demurrer,  or  by  appeal  in  the 
ordinary  way.  The  complaint  purported  to  and  attempted 
to  state  an  offense  of  which  the  police  court  had  jurisdiction. 
That  is  sufficient  when  tested  by  the  writ  of  habeas  corpus 
after  judgment.  {Ex  parte  Ruef,  150  Cal,  665,  [89  Pac. 
605] ;  Ex  parte  Mogensen,  6  Cal.  App.  596,  [90  Pac.  1063].) 

Counsel  for  petitioner  claims  that  the  rule  as  above  stated 
does  not  apply  to  an  inferior  court  such  as  a  justice  of  the  peace 
or  a  police  court.  We  see  no  reason  for  such  distinction.  In 
an  inferior  court  the  record  or  evidence  of  its  proceedings  must 
affirmatively  show  jurisdiction  of  the  person  of  the  defend- 
ant and  of  the  subject  matter;  but  when  it  is  shown  that  the 
court  had  jurisdiction  of  the  person  of  the  defendant  and 
of  the  subject  matter,  the  rule  as  to  the  attempt  to  state  the 
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facts  in  the  complaint  is  the  same  as  in  the  superior  court. 
If  any  distinction  should  be  made  it  would  seem  that  the 
pleadings  in  an  inferior  court,  or  in  a  court  of  limited  juris- 
diction, should  be  less  strictly  construed,  because  they  are 
often  drawn  by  justices  of  the  peace  or  persons  not  learned 
in  the  law  or  regularly  admitted  to  practice.  Here  it  is  not 
claimed  that  the  police  court  had  no  jurisdiction  of  the  per- 
son of  the  defendant,  or  of  the  crime  of  libel,  which  was  at- 
tempted to  be  charged  in  the  complaint. 

We  are  cited  by  counsel  for  the  petitioner  to  Ex  parte 
Kearney,  55  Cal.  212,  which  we  have  carefully  examined. 
While  that  case  contains  statements  that  do  not  appear  to 
have  been  necessary  to  the  decision,  it  is  not,  as  to  the  ques- 
tion before  the  court,  in  conflict  with  what  we  have  said.  It 
was  there  held  that  it  affirmatively  appeared  that  the  pris- 
oner was  tried  and  sentenced  for  an  act  which  was  not  a 
crime.  The  court  said:  ''This  is  not  the  case  of  a  complaint 
inartificially  drawn,  which  intimates  the  existence  of  the 
facts  necessary  to  the  constitution  of  the  offense,  or  even  of 
an  attempted  statement  insufficient  but  indicating  a  purpose 
to  declare  on  the  essential  facts.'' 

In  Ex  parte  Boynton,  1  Cal.  App.  294,  [82  Pac.  90],  in  the 
third  appellate  district,  the  court  discharged  the  prisoner  for 
the  reason  that  the  complaint  in  the  justice's  court  did  not 
state  facts  sufficient  to  constitute  a  public  offense.  It  does 
not  appear  that  the  court's  attention  was  called  to  the  rule 
as  here  stated,  and  the  point  is  not  discussed.  We  there- 
fore do  not  deem  it  our  duty  to  follow  the  practice  of  that 
case. 

We  might  deny  the  writ  asked  for  here  for  the  reason  that 
a  prior  petition  for  a  writ  was  granted  by  this  court,  and 
heard  in  December,  1907,  and  the  prisoner  remanded.  No 
permission  has  been  obtained  to  renew  the  application.  After 
a  petition  for  a  writ  of  habeas  corpus  has  been  granted,  the 
matter  argued,  and  the  prisoner  remanded,  to  allow  here  a 
new  petition  for  another  writ  by  the  same  defendant  for  the 
same  offense,  but  by  different  counsel,  and  upon  a  different 
ground  from  that  stated  in  the  original  petition,  is  a  prac- 
tice that  certainly  should  not  be  encouraged.  If  a  case  could 
arise  in  which  it  might  be  deemed  advisable  to  apply  for  a 
second  writ  after  a  similar  application  had  been  denied,  the 
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orderly  and  proper  way  would  be  to  apply  to  the  court  for 
leave  to  file  a  new  petition. 
The  writ  is  denied. 

Hall,  J.,  and  Kerrigan,  J.,  concurred. 


[dr.  No.  419.    Third  Appellate  Di8triet.~Febniai7  6,  1008.] 

W.  H.  GURNSEY,  Respondent,  v.  NORTHERN  CALIFOR. 
NIA  POWER  COMPANY,  Appellant 

HioHWAY— Bights  or  Abutting  Owneb  Subordinate  to  All  Legiti- 
mate Uses. — While  the  rights  of  individuals  to  their  propertj 
should  be  carefully  conserved,  the  title  which  the  owner  in  fee 
holds  in  the  land  of  a  highway  during  the  existence  of  the  ease- 
ment of  the  public  therein  should  be  declared  subject  to  all  legiti- 
mate uses  of  a  highway  in  harmony  with  the  advanced  methods 
and  growing  demands  of  modem  society. 

Id. — Lighting  of  Highway— Powee  of  Supeevisobs — ^Feanchise. — 
Within  the  spirit  and  purpose  of  the  law,  the  lighting  of  an  urban 
or  suburban  highway  may  be  considered  incidental  to  the  naa  con- 
templated by  the  dedication,  as  tending  to  promote  the  comfort, 
convenience  and  facility  of  travel  over  the  highway;  and  the 
determination  of  the  necessity  for  such  lighting  in  any  particular 
case  is  clearly  within  the  authority  of  the  board  of  supervisors  or 
other  local  legislative  body  charged  with  the  duty  to  maintain, 
manage  and  control  the  highway,  and  a  franchise  granted  for  such 
lighting  is  for  "a  lawful  purpose.'' 

Id. — PowEB  OF  Court. — The  action  of  the  governing  body  in  granting 
a  franchise  for  the  lighting  of  a  highway  is  not  subject  to  revision 
by  the  court,  in  the  absence  of  any  showing  that  there  has  been  an 
abuse  of  discretion  or  excess  of  jurisdiction. 

Id. — Use  of  Lighting  Poles  and  Wires  tob  Eleotbio  Power. — ^The 
fact  that  the  poles  and  wires  used  for  lighting  purposes  were  also,  l^ 
the  terms  of  the  franchise,  to  be  used  for  the  transmission  of 
electricity  for  electric  power  for  private  uses,  does  not  affect  the 
validity  of  the  franchise  for  lighting  the  highway. 

Id. — Action  of  Ejectment — Pleading  of  Fbanghise  m  Defense. — ^In 
an  action  of  ejectment  to  recover  the  possession  of  the  portion  of  the 
highway  adjoining  plaintiff's  premises  on  which  the  poles  and 
wires  were  erected,  in  the  pleading  of  the  franchise  in  defense,  it 
is  not  necessary  to  allege  that  the  board  of  supervisors  determined 
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the  neeessitj  for  lighting  the  highway;  but  it  is  sufficient  to  aver 
in  substance  that  the  order  granting  the  franchise  was  duly  given 
or  made;  nor  is  it  necessary  to  allege  that  the  board  of  supervisors 
entered  into  a  contract  with  the  defendant  for  the  lighting  of  the 
road. 

Id.— Averment  of  Ordinance — Imfucation. — Although  an  ordinance 
granting  the  franchise  is  not  directly  pleaded,  the  averment  being 
that  "defendant  only  claims  the  right  to  use  the  portion  of  said 
highway  .  .  .  under  and  by  virtue  of  the  said  ordinance  and  fran- 
chise/' still  considering  the  answer  as  a  whole  it  sufficiently  alleges 
the  enactment  of  an  ordinance  granting  the  franchise,  as  against  a 
general  demurrer  to  the  answer.  The  granting  of  the  franchise 
alleged,  which  could  only  be  by  ordinance,  implies  that  it  was 
done  in  pursuance  of  an  ordinance. 

Id. — Bemedt  by  Ejectment. — If  the  franchise  granted  were  wholly 
without  authority  of  law,  ejectment  by  the  abutting  owner  of  half 
of  the  roadway  would  be  a  proper  remedy. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tehama  County.    J.  P.  Ellison,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Reid  ft  Dozier,  for  Appellant. 

P.  H.  Coffman,  for  Bespondent 

BURNETT,  J. — ^The  complaint  is  in  ejectment.  It  con- 
tains the  allegation  that  ''the  defendant  without  title  and 
without  the  consent  of  the  plaintiff,  entered  upon  and  into 
the  possession  of  the  said  lands  and  premises,  and  has  dug 
holes  and  erected  poles  thereon,  and  has  strung,  built  and 
erected  wires  and  an  electric  power  line  for  a  distance  of 
about  two  miles  on  and  over  the  said  lands,  .  .  .  and  has 
maintained  and  used  the  said  poles,  wires  and  power  line 
thereon  for  the  purpose  of  conveying  electricity  for  power." 

In  its  answer  defendant  seeks  to  justify  on  the  ground  that 
it  is  ''a  corporation  organized  for  the  purpose  of  furnishing 
the  public  along  its  lines  with  electricity  for  power,  heating 
and  lighting  purposes,  including  the  lighting  of  the  high- 
ways, and  for  the  purpose  of  furnishing  municipalities  and 
the  people  of  incorporated  and  unincorporated  cities  and 
towns  and  the  authorities  thereof  with  electricity  for  the  pur- 
pose of  heating,  lighting  and  power,  including  the  lighting 
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of  highways";  that  over  the  lands  described  in  the  complaint 
a  public  highway  extends  which  has  been  used  as  a  wagon 
road  for  more  than  forty-five  years;  "that  on  the  tenth  day 
of  October,  1902,  after  due  and  legal  notice  had  been  given, 
and  after  the  requirement  of  law  had  been  duly  complied 
with,  the  honorable  board  of  supervisors  of  Tehama  county, 
in  pursuance  of  law,  at  a  regular  meeting  thereof,  granted 
the  said  Northern  California  Power  Company  the  right  and 
privilege  of  erecting  poles  and  stringing  wires  thereon  for 
the  transmission  of  electricity  and  electric  current  over,  along 
and  upon  the  roads,  bridges  and  highways  of  said  Teliama 
County  for  a  period  of  fifty  years  .  .  .  and  said  franchise 
applied  to  said  road  at  that  time;  that  since  the  granting 
of  said  franchise  the  said  defendant  has  constructed  and 
erected  over  said  public  highway  where  it  crosses  the  lands 
of  said  plaintiff  a  power  pole  line  for  the  purpose  of  con- 
veying electricity  and  electric  current,  which  said  power  pole 
line  has  been  constructed  for  the  purpose  of  heating,  light- 
ing and  power  purposes  and  for  the  purpose  of  connecting 
up  with  other  portions  of  the  system  of  the  defendant  so 
that  the  said  defendant  might  furnish  power  and  light  to 
towns,  cities  and  municipal  governments,  and  for  the  pur- 
pose of  lighting  public  highways  leading  to  and  from  cities 
and  towns,  both  incorporated  and  unincorporated.  That  the 
said  portion  of  said  line  which  crosses  the  public  highway 
over  the  lands  of  the  plaintiff  are  intended  to  be  used  for 
lighting  public  highways  both  in  incorporated  towns  and  the 
other  highways  over  which  it  may  cross,  including  the  pub- 
lic highway  across  the  lands  of  the  plaintiff  herein. 

''That  the  said  defendant  is  a  public  service  corporation, 
and  as  such  has  been  granted  a  franchise  on,  over,  and  upon 
said  public  highway  where  it  crosses  the  lands  of  plaintiff 
and  any  other  place  in  the  said  county,  for  the  purpose  of 
transmitting  electricity  and  electric  current  for  power,  light 
and  other  useful  purposes,  including  the  lighting  of  the 
highway  over  which  it  crosses,  and  that  the  said  defendant 
is  now  and  for  a  long  time  past  has  been  actually  engaged 
under  contract  with  abutting  owners  in  lighting  said  pub- 
lic highway  herein  described,  and  the  said  defendant  if 
ejected  from  said  premises  and  compelled  to  remove  its  power 
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pole  line  cannot  fulfill  said  contracts  and  cannot  light  said 
public  highway." 

The  plaintiff  demurred  to  the  answer  on  the  general  ground 
and  also  for  uncertainty,  among  others,  for  the  following 
reasons,  that  it  cannot  be  ascertained :  1.  Whether  the  board 
of  supervisors  ever  granted  by  ordinance  or  otherwise  any 
franchise  to  defendant;  2.  Whether  defendant  is  bound  by 
contract  or  otherwise  to  light  for  the  public  and  furnish 
light  for  public  use  on  the  public  highway  on  and  across  the 
plaintiff's  said  lands;  and  3.  Whether  it  is  a  public  neces- 
sity to  construct  and  maintain  poles  and  a  power  line  on  or 
to  light  the  public  highway  which  is  on  and  across  plaintiff's 
said  lands. 

The  demurrer  was  sustained,  but  on  what  particular  ground 
it  does  not  appear,  and  the  default  of  defendant  having  been 
entered  judgment  was  rendered  for  plaintiff,  from  which  the 
appeal  has  been  taken. 

The  following  questions  are  treated  by  counsel  as  of  vital 
and  controlling  importance  in  the  determination  of  the  ap- 
peal and  to  them  our  attention  will  be  directed:  1.  Did  the 
board  of  supervisors  have  authority  to  grant  to  defendant  the 
franchise  described  in  the  answer,  which  could  be  legally 
exercised  without  compensation  being  paid  to  the  abutting 
land  owners  f  2.  Conceding  that  such  action  is  within  the 
scope  of  the  power  of  the  board,  is  there  a  sufficient  allega- 
tion of  the  fact  that  said  board  of  supervisors  granted  to  said 
defendant  the  said  franchise  t  and  3.  Assuming  that  plain- 
tiff is  right  in  his  answer  in  the  negative  to  the  first  question, 
is  ejectment  his  remedy  t 

The  main  controversy  hinges  upon  the  extent  of  the  con- 
trol and  authority  of  the  board  of  supervisors  over  the  high- 
ways of  the  county.  The  respondent  contends  that  "The 
poles  and  power  line  are  an  additional  burden  on  the  fee  in 
the  land  over  which  the  highway  passes,  which  cannot  be 
imposed  or  maintained  without  the  consent  of  the  owner"; 
and  the  appellant  insists  that  the  power  which  it  claims  was 
exercised  by  the  board  is  within  the  contemplation  of  sub- 
division 4  of  section  25  of  the  County  (Government  Act  of 
1897,  [Stats.  1897,  p.  458],  which  provides  that  the  board  of 
supervisors  has  power  ''To  lay  out,  maintain,  control,  eon- 
struct^  repair  and  manage  public  roads,  turnpikes,  ferries, 
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wharves,  chutes  and  other  shipping  facilities  and  bridges 
within  the  county/*  the  position  being  that  "the  words  main- 
tain,  control  and  manage  give  the  board  of  supervisors  power 
among  other  things  to  light  the  highways."  Furthermore, 
appellant  cites  subdivision  35  of  section  25  of  said  act  author- 
izing the  board  of  supervisors  "To  grant  franchises  along 
and  over  the  public  roads  and  highways  for  all  lawful  pur- 
poses, upon  such  terms  and  conditions  as  in  their  judgment 
may  be  necessary  and  proper,  and  in  such  manner  as  to  pre- 
sent the  least  possible  obstruction  and  inconvenience  to  the 
traveling  public,"  and  declares  that  **we  know  of  no  decision 
or  law  which  in  any  way  indicates  that  a  franchise  such  as 
is  held  by  the  defendant  in  this  case  is  not  for  a  lawful  pur- 
pose." 

It  is  not  disputed  that  the  board  of  supervisors  has  control 
of  the  public  highways  and  has  authority  to  grant  franchises 
for  "all  lawful  purposes,"  but  it  is  contended  by  respondent, 
and  it  must  be  obvious,  that  this  authority  of  the  board  has 
relation  to  the  purpose  for  which  a  highway  is  dedicated 
and  is  limited  by  the  uses,  primary  and  incidental,  to  which 
under  the  law  a  highway  is  devoted.  In  other  words,  the 
''lawful  purpose"  must  be  consistent  with  the  character  and 
in  furtherance  of  the  design  of  the  easement  which  the  public 
has  in  and  to  the  highways.  The  nature  of  such  easement 
is  disclosed  in  section  2631  of  the  Political  Code  as  follows: 
''By  taking  or  accepting  land  for  a  highway,  the  public  ac- 
quire only  the  right  of  way  and  the  incidents  necessary  to 
enjoying  and  maintaining  it  subject  to  the  regulations  in  this 
and  the  Civil  Code  provided." 

The  only  right,  then,  which  the  public  has  in  and  to  the 
highway  is  to  use  it  for  the  purpose  of  traveling  over  it  with- 
out obstruction  or  interference;  and  the  control  which  the 
board  of  supervisors  can  lawfully  exercise  must  have  in  view 
the  promotion  of  that  use  and  cannot  extend  beyond  what- 
ever is  necessary  to  facilitate  travel.  With  the  exception  of 
such  use  and  control  all  interest  in  the  soil  over  which  the 
highway  extends  belongs  to  the  abutting  land  owner  and,  as 
held  in  many  cases,  he  "retains  his  right  for  all  purposes 
which  are  consistent  with  the  full  enjoyment  of  the  easement 
acquired  by  the  public.  This  right  of  the  owner  may  grow 
less  and  less  as  the  public  need  increases;  but  at  all  times 
he  retains  all  that  is  not  needed  for  public  u8es»  snbjeet,  how- 
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ever,  to  municipal  or  police  regulation.'*  {Colegrove  Water 
Co.  T.  City  of  Hollywood,  151  Cal.  425,  [90  Pac.  1053],  and 
cases  cited.) 

The  first  question  to  be  settled  is,  therefore,  whether  the 
lighting  of  the  highway  tends  to  facilitate  and  accommodate 
travel  In  other  words,  does  it  promote  the  use  for  which 
a  highway  is  dedicated  and  hence  included  within  the  scope 
of  the  control  of  the  board  of  supervisors  over  the  highways, 
which  is  delegated  by  the  provisions  of  the  statute!  The 
precise  point  has  not  been  decided  by  our  supreme  court,  but 
we  are  not  without  valuable  suggestions  from  other  jurisdic- 
tions, and  we  are  aided  somewhat  by  the  opinions  of  standard 
authorities  upon  the  subject. 

In  section  331,  Joyce  on  Electric  Law,  we  have  an  epitome 
of  various  decisions  as  follows:  ''Although  a  rural  highway 
may  not  be  subject  to  the  same  burdens  or  easements  as  city 
streets,  yet  in  its  dedication  or  appropriation  as  a  highway, 
it  is  made  impliedly  subject  to  such  uses  as  the  public  may 
in  the  future  require.  The  distinction  as  to  the  use  of  city 
streets  and  highways  arises  out  of  the  necessary  requirements 
of  the  public  in  the  use  made  of  them.  We  have  seen  that 
in  the  case  of  telegraph  or  telephone  lines  upon  rural  high- 
ways the  weight  of  authority  supports  the  conclusion  that 
they  constitute  an  additional  servitude.  In  the  construction 
and  maintenance  of  poles  and  wires  of  an  electric  lighting 
company  upon  which  are  suspended  wires  and  lamps  for  the 
purpose  of  lighting  the  highway,  however,  there  is  a  use 
different  from  that  of  the  telegraph  or  telephone  lines.  In  the 
case  of  the  latter  the  poles  and  wires  are  not  used  in  any 
sense  for  a  street  or  highway  purpose.  The  primary  object 
of  the  highway  is  for  the  use  of  the  traveling  public,  and  any 
reasonable  means  tending  to  promote  the  safety  and  con- 
venience of  travelers  is  a  proper  use.  The  lighting  of  many 
of  the  country  highways  may  not  be  necessary,  yet  in  a  large 
number  of  eases  a  rural  highway,  especially  where  a  main 
avenue  of  connection  with  a  large  city,  may  be  used  to  such 
an  extent  for  the  purpose  of  travel  that  the  lighting  thereof 
may  be  such  a  benefit  to  the  traveling  public,  and  so  promote 
Us  safety  and  convenience  that  it  may  be  said  to  be  a  neces- 
sity, and  be  within  the  proper  uses  to  which  a  highway  may 
be  devoted,  and  for  which  an  abutting  owner  is  not  entitled 
to  eompeusatioiL" 
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In  case  of  a  highway  that  is  merely  a  country  road  and 
but  lightly  traveled,  however,  the  author  states  the  rule  to  be 
that  such  poles  and  wires  constitute  an  additional  burden,  en- 
titling the  abutting  owner  to  compensation. 

Lewis,  in  his  work  on  Eminent  Domain,  section  131a,  says : 
''It  seems  beyond  question  from  the  authorities  that  under 
the  general  power  to  improve  streets  and  render  them  more 
convenient  and  safe  for  travel,  the  public  authorities  may 
provide  for  lighting  them  at  night.  If  this  is  so,  it  can  hardly 
be  that  such  authorities  are  limited  to  any  particular  kind 
or  s3^tem  of  lighting.  It  follows  that  poles  and  wires  may  be 
placed  in  the  street  for  the  purpose  of  lighting  them  by 
means  of  electricity.  Such  a  use  is  directly  connected  with 
and  incidental  to  the  public  right  of  passage.  The  abutting 
owner  would  have  no  ground  of  complaint,  in  the  absence  of 
any  abuse  of  the  right  to  so  use  the  street.'* 

Elliott,  in  his  work  on  Roads  and  Streets,  section  397,  calls 
attention  to  the  distinction  between  urban  and  suburban  high- 
ways, and  states  what  is  generally  recognized  by  the  author- 
ities, that,  ''The  owner  of  the  dominant  estate  in  an  urban 
servitude  has  very  much  more  authority  and  much  greater 
rights  than  the  owner  of  the  dominant  estate  in  a  suburban 
servitude.  The  easement  of  the  one  is  very  much  more  com- 
prehensive than  that  of  the  other,*'  and  in  section  399  et  seq. 
he  describes  the  extent  of  the  control  of  the  roads  by  high- 
way officers  as  follows:  "Whatever  is  necessary  to  be  done  in 
order  to  make  a  safe,  convenient  public  country  road,  the 
highway  officers  may  lawfully  do.  .  .  .  They  may  not  use  it 
for  purposes  entirely  disconnected  with  the  purpose  to  which 
it  was  set  apart,  but  they  may  use  it  for  public  purposes  legit- 
imately connected  with  the  system  of  highways  of  which  it 
forms  a  part,  for  great  as  are  the  rights  of  the  owner  of  the 
servient  estate,  they  are  nevertheless  subordinate  to  the  right 
of  the  public,  and  by  this  paramount  right  they  are  always 
limited.*' 

More  specifically  as  to  the  question  under  consideration 
here  it  is  said  in  section  404:  "If  the  light  is  for  the  highway 
and  it  is  necessary  to  make  it  safe  and  convenient  for  free 
passage,  then  it  is  probable  that  the  highway  officers  would 
have  a  right  to  dig  trenches  and  lay  pipes,  for  we  think  it 
must  be  the  law  that  where  it  is  necessary  to  secure  gas  to 
light  the  public  way,  and  thereby  make  it  safe,  the  highway 
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ofScers  may  use  the  way  for  a  pipe-line.  To  make  our  mean- 
ing plain,  suppose,  for  example,  there  is  a  dangerous  bridge 
or  other  place  in  a  rural  highway  much  traveled  after  night, 
and  that  the  best  and  most  convenient  mode  of  lighting  and 
making  it  safe  is  by  conveying  gas  to  it  from  a  place  near 
by,  would  not  the  highway  ofiScers  have  a  right  to  dig  trenches 
and  lay  pipes  in  the  road  for  the  purpose  of  lighting  the 
dangerous  place  and  thus  make  it  safe  for  passage?  To  our 
minds  it  seems  clear  that  they  would  have  this  right'' 

In  Eeasbey  on  Electric  Wires  it  is  declared  that  electric 
light  wires  sustain  the  same  legal  relation  to  streets  and  high- 
ways as  gaspipes,  and  that  the  same  principles  apply  to  both. 
The  author,  in  section  108,  quotes  with  apparent  approval 
from  Judge  Dillon  to  the  effect  that  the  use  of  the  streets 
under  legislative  or  municipal  sanction  for  the  purpose  of 
laying  down  gaspipes  or  other  pipes  for  the  purpose  of  sttp- 
plying  the  city  and  its  inhabitants  with  light  is  a  legitimate 
use  of  the  streets  for  which  the  abutting  owner  is  not  entitled 
to  compensation,  and  in  section  109  it  is  said:  ''With  the 
rapid  growth  of  population  around  the  large  cities,  it  is  not 
always  easy  to  distinguish  between  city  streets  and  country 
roads.  Suburban  roads  soon  require  the  conveniences  of  city 
streets;  and  as  electric  wires  are  not  often  carried  where 
there  are  so  few  houses  that  the  light  is  not  needed  along 
the  line  of  the  street,  it  is  hardly  necessary  to  decide  whether 
they  would  be  an  additional  servitude  upon  the  land  in  such 
a  case.  It  is  pretty  safe  to  say  that  if  the  poles  and  wires 
may  be  used  in  city  streets  without  compensation,  they  may 
be  used  in  the  same  way  wher,ever  they  are  needed  for  the 
same  reason,"  and  the  author  claims  it  is  well  settled  that 
wherever  the  local  government  has  authority  to  provide  for 
lighting  the  streets  an  abutting  land  owner  is  not  entitled  to 
compensation  for  the  mere  use  of  the  soil  or  for  anything 
except  injury  to  his  easement  or  damages  arising  from  negli- 
gent construction. 

Many  cases  are  cited  by  respondent  in  support  of  his  con- 
tention that  a  license  from  the  board  of  supervisors  or  other 
legislative  body  to  erect  poles  and  string  wires  upon  the  high- 
way imposes  an  additional  burden  upon  the  freehold  which 
is  not  authorized  without  a  grant  from  the  owner  of  the  fee. 
Some  of  these  are  not  in  point.  But  there  is  some  conflict 
in  the  authorities  upon  the  subject,  but  where  the  facts  of 
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each  particular  case  are  considered  the  conflict  generally  is 
more  apparent  than  real. 

For  instance,  in  Kincaid  v.  Indianapolis  Natural  Oas  Co,, 
124  Ind.  577,  [19  Am.  St.  Rep.  113,  24  N,  B.  1066],  the  su- 
preme  court  of  Indiana  said:  '*A  use  for  any  other  than  a 
legitimate  highway  purpose  is  a  taking  within  the  meaning 
of  the  constitution,  inasmuch  as  it  imposes  an  additional 
burden  upon  the  land,  and  whenever  land  is  subjected  to  an 
additional  burden  the  owner  is  entitled  to  compensation. 
The  authorities,  although  not  very  numerous,  are  harmonious 
upon  the  question  that  laying  gaspipes  in  a  suburban  road 
is  the  imposition  of  an  additional  burden,  and  that  compen- 
sation must  be  made  to  the  owner.*'  In  that  case,  however, 
there  was  no  contention  that  the  gaspipes  were  to  be  used 
foj  the  benefit  of  the  highway,  of  which  the  claimant  was 
the  abutting  owner  of  the  fee,  but  the  gas  was  to  be  conducted 
to  a  distant  city. 

We  cannot  agree  with  the  doctrine  announced  in  some  of 
the  cases  cited,  but  our  judgment  yields  assent  to  the  more 
progressive  and  enlightened  understanding,  as  we  conceive  it, 
or,  as  said  in  Montgomery  v.  Santa  Ana  etc.  By.  Co.,  104  Cal. 
192,  [43  Am.  St.  Rep.  89,  37  Pac.  788],  "a  broader  and  more 
comprehensive  view  of  the  rights  of  tiie  public  in  and  to  the 
streets  and  highways  of  city  and  county,"  and  while  we 
fjhould  carefully  conserve  the  rights  of  individuals  to  their 
property,  the  title  which  the  owner  in  fee  holds  in  the  land 
in  a  street  or  highway  during  the  duration  of  the  easement 
of  the  public  therein  should  be  declared  subject  to  all  legiti- 
mate uses  of  a  highway  in  harmony  with  the  advanced  meth- 
ods and  growing  demands  of  modem  society. 

We  are  satisfied  that  within  the  spirit  and  purpose  of  the 
law  the  lighting  of  an  urban  or  suburban  highway  may  be 
^.onsidered  incidental  to  the  use  contemplated  by  the  dedica- 
tion, that  it  tends  to  promote  the  comfort,  convenience  ami 
facility  of  travel  over  the  highway;  that  the  determination 
of  the  necessity  for  said  lighting  in  any  particular  case  is 
clearly  within  the  authority  of  the  board  of  supervisors  or 
other  local  legislative  body  charged  with  the  duty  *'to  main- 
tain, control  and  manage"  the  public  highways;  that  the 
franchise  in  the  case  at  bar  was  granted  for  a  ''lawful  pur- 
pose," and  that  the  action  of  the  said  board  is  not  subject  to 
revision  by  the  court  in  the  absence  of  any  showing  that  there 
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has  been  an  abuse  of  discretion  or  excess  of  jurisdiction  in 
said  action. 

We  understand  that  the  conclusion  from  the  foregoing 
statements  is  not  affected  by  the  consideration  that  the  poles 
and  wires  are  to  be  used  for  private  purposes  as  well  as  for 
the  illumination  of  the  public  highways. 

In  Lewis  on  Eminent  Domain,  section  131,  it  is  said:  ''In 
regard  to  poles  and  wires  to  be  used  for  both  public  and  pri- 
vate lighting,  the  logical  position  would  seem  to  be  that  the 
abutting  owner  would  be  entitled  to  a  remedy  to  the  extent 
of  the  unlawful  use.**  But  if  he  have  any  remedy  it  must 
be  apparent  that  it  cannot  be  ejectment,  because  that  would 
destroy  the  lawful  as  well  as  the  unlawful  use;  it  must  be 
by  injunction  to  restrain  the  unlawful  use  or  by  an  action  for 
damages,  if  at  all.  It  would  be  a  narrow  and  technical  view 
that  would  inspire  us  to  hold  that  because  the  poles  and  wires 
are  also  to  be  used  for  private  purposes,  the  board  of  super- 
visors is  precluded  from  granting  a  franchise  which  is  to  be 
exercised  for  the  safety,  convenience  and  comfort  of  the  trav- 
eling public. 

Again,  we  do  not  understand  that  defendant  is  required  to 
aUege  that  the  board  of  supervisors  determined  that  it  was 
necessary  to  light  the  highway.  This  is  one  of  the  jurisdic- 
tional facts,  which  the  board  was  called  upon  to  determine,  it 
is  true,  but  the  statute  has  obviated  the  necessity  for  pleading 
it.  It  is  sufficient  to  aver  substantially  that  the  order  grant- 
ing the  franchise  was  duly  given  or  made.  (Code  Civ.  Proc., 
sec.  456.) 

Neither  do  we  think  the  answer  defective  because  of  the 
omission  of  any  allegation  that  the  board  of  supervisors  has 
entered  into  any  contract  with  defendant  for  the  lighting 
of  said  road.  A  justification  for  the  occupancy  of  the  high- 
way is  found  in  the  allegations  that  the  franchise  was  granted 
to  defendant  by  the  board  of  supervisors  for  the  purpose  of 
lighting  the  said  highway ;  that  in  pursuance  of  said  provision 
defendant  has  erected  its  poles  and  constructed  its  wires  for 
said  purpose,  and  has  performed  and  is  performing  said  ser- 
vice. It  is  true  that  the  allegation  is  that  the  contract  for 
lighting  was  made  with  the  abutting  owners,  but  it  can  be  no 
eoncem  of  plaintiff's  if  they  are  willing  to  pay  for  the  ser- 
vice rather  than  to  have  it  made  a  charge  against  the  county, 
as  the  public  is  receiving  the  benefit    Assuming  that  in  the 
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defense  to  an  action  of  ejectment  it  must  appear  that  the  de- 
fendant who  relies  upon  a  franchise  to  justify  possession  must 
show  that  he  is  complying  with  the  terms  of  said  franchise, 
this  fact  suflBciently  appears  in  the  answer  when  properly 
construed. 

Since  the  facts  showing  the  jurisdiction  of  the  board  of 
supervisors  are  not  alleged,  the  more  difiSicult  question  is 
whether  there  is  a  sufficient  ayerment  of  the  action  of  the 
board  in  granting  the  franchise.  The  contention  is  that  it 
cannot  be  determined  whether  the  privilege  was  conferred  by 
virtue  of  an  ordinance  or  otherwise,  and  also  the  allegation 
that  the  board  ''granted"  the  right  and  privilege  is  rather  a 
conclusion  of  law  than  of  fact  In  support  of  his  contention 
respondent  cites  Young  v.  Wright,  52  Cal.  410,  Jvdah  v. 
Fredericks,  57  Cal.  391,  and  City  of  Los  Angeles  y.  Melius, 
59  Cal.  451. 

In  the  first  it  is  held  that  ''duly  rendered''  is  not  equivalent 
to  ''duly  given  or  made";  in  the  Judah  case  it  is  held  that 
the  allegation  that  "the  plaintiff  is  the  duly  qualified  and 
acting  executrix  of  the  last  will  and  testament  of  J.  F.,  de- 
ceased/' is  not  a  sufficient  averment  of  her  official  character, 
and  in  the  last  it  was  held  that  the  allegation  "an  order  was 
made"  is  not  equivalent  to  "an  order  was  duly  made." 
But  the  later  decisions  do  not  indulge  in  such  subtle  refine- 
ment. In  Collins  y.  O'Laveriy,  136  Cal.  33,  [68  Pac.  327], 
the  ruling  in  the  Judah  case  is  questioned,  and  in  Clark  v. 
Nordholt,  121  Cal.  26,  [53  Pac.  400],  the  application  of  the 
rule  embodied  in  section  456^  supra,  is  limited  to  courts  of 
inferior  jurisdiction.  But  conceding  that  we  are  dealing  with 
an  inferior  tribunal  exercising  judicial  functions,  we  think 
there  has  been  a  substantial  compliance  with  the  requirement 
of  said  section  456.  The  word  "grant"  is  synonymous  with 
"give"  (Webster's  Dictionary) ;  and  we  can  see  no  substan- 
tial difference  between  "duly  given"  and  given  "after  the 
requirements  of  law  had  been  duly  complied  with."  The 
pleader  has  used,  as  we  view  it,  unnecessary  circumlocution, 
as  it  would  have  been  an  exceedingly  simple  matter  to  allege 
that  the  board  by  ordinance  or  resolution  duly  given  and 
made  granted,  etc,  thus  avoiding  the  question  we  are  now 
considering.    While  there  is  no  direct  idlegation  that  it  was 
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through  an  ordinance  that  the  priYilege  was  granted,  there  is 
an  averment  that  ''defendant  only  claims  the  right  to  use  the 
portion  of  said  highway  •  •  .  under  and  by  virtue  of  the  said 
ordinance  and  franchise,"  and  considering  the  answer  as  a 
whole,  we  are  of  the  opinion  that  it  sufficiently  alleges  the 
enactment  of  an  ordinance  granting  to  the  defendant  the 
said  franchise. 

The  following  cases  exhibit  the  more  liberal  and  reason- 
able trend  of  judicial  construction  of  said  rule  of  pleading: 
In  Los  Angeles  v.  WaLdron,  65  CaL  283,  [3  Pac.  890],  it  is 
held  that  the  expression,  ''duly  passed  and  adopted  the  or- 
dinance,'' is  sufficient.  In  Pacific  Paving  Co.  v.  Bolton,  97 
Cal.  9,  [31  Pac.  625],  "duly  gave  and  made  its  determination 
to  order  the  work  done"  is  upheld.  In  WiUiams  v.  Bergin, 
127  CaL  578,  [60  Pac.  164],  the  allegation,  "The  board  of 
supervisors  duly  made  and  passed  a  resolution"  is  approved. 

In  Werth  v.  Springfield,  78  Mo.  107,  and  Stewart  v.  Clinton, 
79  Mo.  603,  it  is  held  that  "when  the  complaint  avers  an  act 
which  can  be  done  only  under  an  ordinance,  an  allegation  that 
it  was  done  by  the  corporation  implies  that  it  was  done  in 
pursuance  of  an  ordinance." 

As  to  the  question  of  proper  remedy  for  plaintiff  upon  the 
theory  that  defendant  is  occupying  the  highway  without  au- 
thority of  law,  there  can  be  no  doubt  that  an  action  in  eject- 
ment will  lie.  In  section  647  of  Lewis  on  Eminent  Domain 
it  is  said:  '^The  owner  of  the  fee  of  a  highway  can  maintain 
ejectment  against  any  person  occupying  the  soil  for  any  pur- 
pose not  connected  with  its  use  as  a  highway." 

Elliott,  in  section  708,  says:  "As  owner  of  the  fee,  subject 
only  to  the  public  easement,  the  abutter  has  all  the  ordinary 
remedies  of  the  owner  of  the  freehold." 

In  Encyclopedia  of  Pleading  and  Practice,  volume  7,  page 
269,  it  is  stated  that  "as  a  general  rule,  ejectment  will  lie 
to  recover  possession  of  land  which  is  subject  to  an  easement 
or  servitude.  The  most  common  application  of  this  rule  is 
found  in  the  case  of  highways,  roads,  streets  and  the  like. 
These  in  our  law  are  regarded  as  easements,  and  the  owner 
of  the  land  through  which  a  road  or  street  dedicated  to  public 
use  passes  may  maintain  ejectment  against  anyone  who  appro- 
r  CttL  App.-« 
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priates  the  same  exclusively  to  his  own  use  or  who  uses  the 
same  in  a  manner  inconsistent  with  the  public  easement  or 
with  the  rights  of  the  said  owner  to  use  the  land  in  any  way 
that  is  itself  not  inconsistent  with  the  public  right." 

The  question,  indeed,  is  settled  by  a  long  line  of  author- 
ities. It  does  not  properly  arise  upon  consideration  of  the 
complaint,  as  it  includes  no  allegation  in  reference  to  a  high- 
way. It  contains  the  usual  averments  in  ejectment  except 
it  points  out  the  peculiar  method  of  occupancy  by  virtue  of 
placing  the  poles  and  stringing  the  wires,  and  the  demurrer 
was  properly  overruled.  But  since  it  is  conceded  that  the 
rights  in  and  to  the  highway  are  involved,  we  deem  it  proper 
to  say  that  if  at  the  trial  defendant  should  not  be  able  to 
prove  the  franchise  upon  which  it  relies,  plaintiff  can  be 
granted  adequate  relief  under  the  issues  as  presented. 

While  defendant's  pleading  is  not  altogether  satisfactory 
and  somewhat  inartificial  in  some  respects,  we  have  reached 
the  conclusion  that  the  demurrer  to  the  amended  answer 
should  have  been  overruled.  We  announce  this  with  less 
reluctance  because  there  is  no  pretense  that  plaintiff  has 
suffered  any  actual  damage  by  the  improvement  constructed 
by  defendant,  which  would  seem  to  contemplate  in  a  large 
measure  the  promotion  of  the  public  welfare. 

The  judgment  is  reversed. 

ChipmaUi  P.  J.,  and  Hart,  J.,  concurred. 
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[(Mm.  No.  70.    Second  Appellate  District. — ^Febniaiy  6,  1908.] 

THE  PEOPLE,  Respondent,  v.  WILLIAM  MULLEN,  Ap- 

pellant 

Cbiminal  Law — Appeal — Obdeb  Denying  Arrest  of  Judgment. — An 
order  denying  a  motion  in  arrest  of  judgment  is  not  appealable, 
and  an  attempted  appeal  therefrom  must  be  disregarded. 

Id. — ^Manslaughter — Evidence — Identity  op  Person  Killed. — ^Wher# 
the  defendant  was  charged  with  manslaughter  in  the  killing  of 
one  Patrick  Connolly,  and  there  is  evidence  showing  that  the  de- 
ceased's death  resulted  from  a  blow  on  the  head,  delivered  by 
the  defendant,  and  that  defendant  was  seen  at  the  inquest  over 
the  body  of  Patrick  Connolly,  at  which  the  cause  of  his  death 
was  found  to  be  a  fracture  through  the  temporal  bone,  it  must  be 
presumed  from  the  identity  of  name,  in  the  absence  of  evidence 
to  the  contrary,  that  the  person  on  whom  the  inquest  was  held  was 
the  same  person  whom  the  defendant  was  charged  with  killing. 

D). — Support  of  Verdict  for  Involuntary  Manslaughter. — Where 
there  was  evidence  tending  to  show  that  the  defendant  had 
knocked  down  another  man  and  was  engaged  in  kicking  him, 
whereupon  the  deceased  remonstrated  with  him  for  kicking  a  man 
while  he  was  down,  and  was  trying  to  help  the  man  to  his  feet, 
whereupon  the  defendant  made  a  swinging  kick,  which  struck  de- 
cedent upon  the  head,  from  which  he  died  as  the  result  of  a  frac- 
tured temporal  bone,  the  jury  was  justified  in  finding  a  verdict  of 
guilty  of  involuntary  manslaughter. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial  and 
from  an  order  denying  a  motion  in  arrest  of  judgment  B. 
N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  D.  Laughlin,  and  Peck  &  Palmer,  for  Appellant 

U.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Bespondent 

SHAW,  J. — ^Defendant  was  charged  by  information  with 
the  crime  of  manslaughter  alleged  to  have  been  committed 
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apon  one  Patrick  Conndlj.  Upon  IiiB  fdea  of  not  gnitty  a  trial 
was  had,  wherein  a  Tcrdiet  of  guilty  of  inToInntary  man- 
alanj^hter  was  retained,  apon  whic&  he  was  adjndged  to  aerve 
a  term  of  fire  years  in  state  prison.  He  proaeentes  this  appea* 
from  the  judgment  and  an  order  doifing  his  motion  for  a  new 
trial,  and  also  from  an  order  of  the  eoort  denying  hia  motion 
in  arrert  of  jadgment. 

There  is  no  law  anthorizing  an  appeal  in  arrest  of  jndg- 
ment  and,  therefor^  the  attempted  appeal  from  thia  order 
most  be  disregarded.  {PeapU  t.  Mmiuuewski,  138  GaL  533, 
[71  Pae.  701].) 

Appellant  bases  Ids  right  to  reversal  of  the  order  denying 
his  motion  for  a  new  trial  npon  the  ground  of  insofSeiency 
of  evidence  to  support  the  Terdiet  in  that:  first,  there  was 
no  evidence  of  the  death  of  Patri^  Connelly,  the  person 
whom  defendant  was  charged  with  killing;  and,  second,  that 
the  evidence  failed  to  ertahlish  the  demoits  constituting  the 
crime  of  involuntary  manslaughter. 

1.  As  regards  the  first  point.  Dr.  Campbdl,  a  witness  called 
on  behalf  of  the  people,  testified  that  he  saw  the  defendant 
at  the  inqnest  over  the  body  of  Patrick  Connelly,  and  that 
the  cause  of  the  death  of  Connelly  was  fracture  through  the 
temporal  bone.  The  Patrick  Connelly  alleged  to  have  been 
killed  by  defendant  is,  in  the  absence  of  any  evidence  to  the 
contrary,  presumed  to  be  identical  with  the  person  of  that 
name  upon  whose  body  the  inquest  was  held  and  whose  death 
was  caused  by  a  fracture  of  tiie  temporal  bone.  Identity  of 
person  is  presumed  from  identity  of  name.  (Code  Civ.  Pioc, 
sec.  1963.)  While  the  presumption  is  a  disputable  one,  there 
is  no  evidence  in  the  record  here  tending  to  controvert  it. 
(People  V.  Riley,  75  Cal.  100,  [16  Pac  544] ;  People  v.  Rolfe, 
61  Cal.  540.)  Witness  Campbell  in  testifying  to  the  autopsy 
which  he  made  on  the  body,  May  20,  1907,  speaks  of  the  de- 
ceased as  ''Patrick  J.  Connelly,"  and  appellant  contends  that 
there  is  no  evidence  connecting  Patrick  J.  with  Patrick  Con- 
nelly. The  witness  in  the  course  of  his  testimony  refers  to 
the  deceased,  first,  as  ''Patrick  Connelly,"  whose  body  he 
"posted"  on  May  20th,  and  later  as  "Patrick  J.  Connelly," 
upon  whose  body  he  made  an  autopsy,  and  lastly  as  "Ck>n- 
nelly,"  the  cause  of  whose  death  "was  fracture  through  the 
temporal  bone."  There  can  be  no  question  as  to  this  evi- 
dence being  sufficient  to  prove  the  death  of  the  person  whom 


Digitized  by  VjOOQ IC 


Feb.  1908.]  Pboplb  v.  Mullen.  549 

defendant  is  charged  in  the  information  to  have  unlawfully 
killed,  and  the  evidence  clearly  tends  to  show  that  his  death 
resulted  from  the  blow  delivered  by  defendant 

2.  Regarding  the  second  point  upon  which  the  appellant 
claims  reversal,  the  jury  were  fully  and  fairly  instructed  as 
to  what  constituted  excusable  homicide,  as  weU  as  the  law  of 
involuntary  manslaughter.  While  under  the  evidence  the 
jury  would  have  been  justified  in  rendering  a  verdict  of  ex- 
cusable homicide,  it  is  equally  clear  that  the  evidence  might 
convince  them  that  the  attack  upon  deceased  was  lacking  in 
the  elements  constituting  excusable  homicide.  The  evidence 
strongly  tends  to  show  that  defendant,  while  engaged  in  an 
altercation  with  one  Caulfield,  knocked  him  down  and  was  en- 
gaged in  kicking  him,  when  deceased  interposed  and  remon- 
strated against  his  kicking  a  man  when  he  was  down.  While 
deceased  was  leaning  over  Gaulfield,  apparently  for  the  pur- 
pose of  assisting  him  to  his  feet,  defendant  struck  deceased 
a  swinging  blow  upon  the  head,  knocking  him  down,  and  as  a 
result  of  the  injury  caused  by  said  blow  Connelly  died  a  few 
days  thereafter.  Under  these  facts  the  jury  might  very  prop- 
erly find  the  attack  wholly  unjustified  and  without  sufficient 
or  any  provocation,  and  that  an  undue  advantage  was  taken 
of  C!onnelly  while  he  was  in  a  defenseless  position.  The  evi- 
dence fully  supports  the  verdict  of  involuntary  manslaughter. 
{People  V.  Denomme  (Cal.),  56  Pac.  98;  People  v.  Munn, 
65Cal.  211,  [3  Pac.  650].) 

The  judgment  and  order  denying  appellant's  motion  for  a 
new  trial  are  affirmed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 
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[CSv.  No.  407.     Second  Appenate  District.— FebTuary  15,  1908.] 

LOS  ANGELES  BREWING  COMPANY,  Respondent,  v. 
WILLIAM  KLINGE  et  al.,  Defendants.  GEORGE  G. 
GARRETTSON,  Appellant. 

Finding  Outside  Isstjks — Support  of  Judgment. — A  finding  made 
outside  of  the  issues  will  not  warrant  a  judgment  depending 
thereon. 

Appeal — ^Review  op  Evidence. — ^When  an  appeal  is  taken  from  a  judg- 
ment more  than  sixty  dajs  after  its  rendition,  a  bill  of  exceptions 
purporting  to  contain  certain  eyidence  had  upon  the  trial  cannot 
be  considered. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    N.  H.  Conklin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wright,  Schoonover  &  Winnek,  for  Appellant 

W.  T.  Craig,  Carroll  Allen,  Fred  O'Farrell,  and  Lawler, 
Allen,  Van  Dyke  &  Jutten,  for  Respondent 

SHAW,  J. — Action  against  surety  on  bond  to  recover  pay- 
ment of  the  value  of  goods  sold  to  principal  The  appeal  is 
from  a  judgment  in  favor  of  plaintiff. 

On  February  20,  1906,  William  Klinge,  as  principal,  and 
George  G.  Garrettson  and  one  Walger,  as  sureties,  executed 
a  certain  bond  to  the  Los  Angeles  Brewing  Company  in  the 
sum  of  $1,500.  By  the  terms  of  this  instrument,  copy  of 
which  is  made  a  part  of  a  verified  complaint,  it  was  provided 
that  the  brewing  company  should  sell  to  said  Klinge,  as  prin- 
cipal, such  amount  of  beer  as  he  might  demand,  and  should 
open  and  establish  an  account  with  him,  and,  as  it  might 
deem  advisable,  extend  to  him  a  line  of  credit  for  such  pur- 
chases as  he  might  make,  not  exceeding  $1,500.  To  secure  the 
payment  of  any  indebtedness  incurred  by  said  Klinge  for 
beer  sold  him  by  said  brewing  company,  appellant  and  Wal- 
ger as  sureties,  undertook  and  agreed  to  pay  the  same  on  de- 
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mand.  PlaintiflP  alleges  that  between  February  20,  1906,  and 
July  18, 1906,  under  and  in  accordance  with  the  terms  of  said 
instrument,  it  sold  and  delivered  to  Klinge  certain  beer  for 
which  he  agreed  to  pay  plaintiff  the  sum  of  $930.54,  which 
sum,  although  demanded,  he  had  failed  to  pay.  By  his  sep- 
arate answer  appellant  admits  all  the  allegations  of  the  com- 
plaint, except  that  he  alleges  the  aggregate  amount  of  beer 
sold  by  plaintiff  to  Elinge  between  said  dates  to  have  been 
$2,045,  instead  of  $930.54,  as  stated  in  the  complaint;  and 
alleges,  further,  that  between  said  dates  Elinge  paid  to  plain- 
tiff on  account  of  said  purchase  the  sum  of  $2,047.77,  and 
avers  that  plaintiff  was  paid  in  full  for  all  beer  so  sold  to 
IQinge  under  the  provisions  of  said  contract 

It  thus  appears  that  the  only  issue  joined  by  the  pleadings 
related  to  the  transactions  had  between  the  parties  subse- 
quent to  February  20,  1906 — ^plaintiff  charging  that  the 
amount  sold  was  of  the  value  of  $930.54,  no  part  of  which  had 
been  paid,  and  defendant  alleging  that  the  value  of  the  beer 
sold  was  $2,045,  all  of  which  had  been  paid.  This  constituted 
the  sole  issue  before  the  court 

The  court  made  the  following  finding:  ''That  previous  to 
the  20th  day  of  February,  1906,  the  plaintiff  did  sell  and  de- 
liver beer  to  the  defendant  Elinge,  for  which  the  agreed  price 
was  $2,179.20 ;  that  subsequent  to  the  20th  day  of  February, 
1906,  and  in  pursuance  of  the  instrument  in  writing  herein- 
before set  forth,  the  plaintiff  did  sell  and  deliver  certain 
quantities  of  beer  to  the  defendant  William  Elinge  for  the 
agreed  price  of  $2,020;  that  all  the  goods  hereinbefore  men- 
tioned were  charged  to  the  defendant  Elinge  on  the  books  of 
the  plaintiff  in  the  form  of  a  running  account ;  that  prior  to 
the  20th  day  of  February,  1906,  the  defendant  Elinge  did  pay 
to  the  plaintiff  the  sum  of  $1,145.89  on  said  running  account; 
that  subsequent  to  the  20th  day  of  February,  1906,  the  de- 
fendant Elinge  did  pay  to  the  plaintiff  the  sum  of  $2,147.77 
on  the  said  running  account ;  that  all  of  said  payments,  both 
subsequent  and  prior  to  the  20th  day  of  February,  1906,  when 
received  by  the  plaintiff,  were  immediately  placed  upon  the 
books  of  the  plaintiff  to  the  credit  of  the  defendant  Elinge  on 
said  running  account;  that  prior  to  and  at  the  time  of  the 
filing  of  the  complaint  herein,  for  the  said  goods  sold  and  de- 
livered, the  agreed  price  unpaid  was  the  sum  of  $905.54.'' 
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If  we  disregard  that  part  of  the  finding  as  to  the  dealings 
between  the  parties  prior  to  February  20,  1906,  no  reference 
to  which  appears  in  the  complaint,  and  consider  only  that 
portion  applicable  to  the  issues  raised  by  the  pleadings,  it 
would  appear  that  during  the  period  specified  in  the  com- 
plaint Elinge  bought  beer  of  plaintiff  to  the  value  of  $2,020 
and  paid  on  account  thereof,  and  for  other  goods  purchased, 
the  sum  of  $2,147.77.  The  court  so  finds.  It  cannot  be 
claimed  that  such  finding  supports  the  judgment  rendered. 
In  order  to  sustain  the  judgment  we  must  invoke  the  support 
of  a  finding  not  within  the  issues,  namely:  that  relating  to 
transactions  had  between  Elinge,  the  principal,  and  respond- 
ent prior  to  February  20,  1906,  and  in  no  wise  mentioned  or 
referred  to  in  the  complaint.  The  law  will  not  permit  this 
to  be  done.  A  finding  made  outside  the  issues  will  not 
warrant  a  judgment.  (Maynikan  v.  Drobaz,  124  Cal.  212, 
[71  Am.  St.  Rep.  46,  56  Pac.  1026] ;  Oreen  v.  Chandler,  54 
Cal.  626;  Oamache  v.  South  School  District,  133  CaL  145, 
[65  Pac.  301].) 

It  follows  from  what  has  been  said  that  the  court  erred  in 
its  conclusion  of  law  that  plaintiff  was  entitled  to  recover  of 
defendant  Garrettson  the  sum  of  $905.54. 

The  transcript  contains  a  bill  of  exceptions  purporting  to 
embody  certain  evidence  had  upon  the  trial.  This,  however, 
is  not  a  subject  for  consideration  upon  this  appeal,  for  the 
reason  that  the  appeal  was  not  taken  within  sixty  days  after 
the  entry  of  judgment  (Code  Civ.  Proc,  sec.  939.)  The 
evidence  given  on  behalf  of  defendant  seems  to  bear  upon  the 
question  of  unfairness  claimed  to  have  been  exerted  in  pro- 
curing appellant's  signature  to  the  bond,  but  no  such  issue 
was  tendered. 

The  judgment  is  reversed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 
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[Civ.  No.  897.     Third  Appellate  District.~Pebraar7  15,  1908.] 

ANNA  RANDALL,  Appellant,  v.  CLARK  V.  FREED,  Re- 
spondent. 

AonoN  FOB  Damages  Exceeding  $2,000.— CItoss-coHPLAiNT  vob  In- 
jUNonoN — ^Appeal— JuBiSDicTioN  or  Supreme  Coubt. — Where  the 
plaintiff  brought  an  action  to  recover  damages  for  personal  in- 
juries in  excess  of  $2,000,  and  the  defendant,  besides  answering, 
filed  a  cross-complaint  for  an  injunction  to  restrain  plaintiff  from 
the  commission  of  a  nuisance,  and  the  judgment  was  for  the  de- 
fendant, from  which  and  from  an  order  denying  plaintiff's  motion 
for  a  new  trial,  the  plaintiff  appealed,  the  supreme  court  has  ex- 
elusive  jurisdiction  of  such  appeal,  and,  when  taken  to  this  court,  it 
must  be  transferred  to  the  supreme  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Placer 
County,  and  from  an  order  denying  a  new  triaL  J.  £. 
Prewett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Tabor  &  Tabor,  and  Groye  L.  Johnson,  for  Appellant 

L.  L.  Chamberlain,  for  Respondent 

BURNETT,  J. — The  action  was  brought  for  damages  in  the 
amount  of  $2,070  for  personal  injuries.  The  defendant 
filed  an  answer  and  cross-complaint  in  which  he  sought  an 
injunction  to  restrain  plaintiff  from  the  commission  of  a 
nuisance.  The  judgment  was  in  favor  of  defendant,  from 
which  and  the  order  denying  her  motion  for  a  new  trial  plain- 
tiff appealed  directly  to  this  court. 

It  is  conceded  by  appellant  and  it  must  be  so  held  under 
article  II,  section  4  of  the  constitution,  that  the  appeal  should 
have  been  taken  in  the  first  instance  to  the  supreme  court 

The  cause  is  transferred  to  the  supreme  court 

Hart^  J.,  and  Chipman,  P,  J.,  concurred. 
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[Crim.  No.  58.     Third  Appellate  District.— February  15,  1908.] 

THE  PEOPLE,  Respondent,  v.  FRANK  KBLLEY,  Appel- 
lant. 

Criminal  Law — ^Murder — Defense  of  Insanity — ^Evidence — ^Preju- 
dicial Instruction — Murder  in  First  Degree — Absence  of 
Qualification. — ^Upon  the  trial  of  a  defendant  charged  with  murder, 
where  the  sole  defense  was  insanity  at  the  time  of  the  homicide, 
rendering  him  without  Tolition  or  responsibility,  and  powerless  to 
know  or  appreciate  the  wrongfulness  or  criminality  of  his  act,  and 
there  was  evidence  strongly  tending  to  sustain  such  defense,  an  in- 
struction to  the  effect  if  defendant  was  insane  he  could  not  be  found 
guilty  of  murder  in  the  first  degree,  because  incapable  of  forming 
that  willful,  deliberate  and  premeditated  malice  aforethought  which 
constitutes  such  crime,  standing  alone,  without  any  other  qualifiea- 
tioB  in  the  charge  as  to  the  law  of  insanity  as  a  defense  to  crime, 
is  highly  prejudicial,  and  is  ground  for  reversal  of  a  judgment  of 
conviction  of  murder  in  the  second  degree. 

Id. — Insanity  Established  Entitles  to  Acqihttal. — ^Where  insanity 
is  established  as  a  defense  to  a  charge  for  crime,  it  entitles  the 
defendant,  under  the  law,  to  an  absolute  acquit taL 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Lassen  County,  and  from  an  order  denying  a  new  triaL  F. 
A.  Eelley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Pardee  &  Pardee,  for  Appellant. 

U.  S.  Webb,  Attorney  (General,  and  J.  Chas.  Jones,  for  Re- 
spondent 

HART,  J. — The  defendant,  under  an  information  charging 
him  with  the  crime  of  murder,  was  convicted  at  the  trial  of 
murder  of  the  second  degree. 

From  the  judgment  and  the  order  denying  him  a  new 
trial  he  takes  this  appeal. 

The  homicide  occurred  on  the  twenty-second  day  of  Jann- 
ary,  1907,  in  the  county  jail  at  Susanville,  the  defendant  hay- 
ing been  arrested  and  confined  in  said  jail  on  that  day  upon 
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suspicion  that  he  was  insane.  The  sheriff,  who  made  the  ar- 
rest, employed  the  deceased,  Perry  Stout,  to  remain  with  and 
guard  the  defendant  during  the  night  of  the  day  of  the  arrest. 
At  about  the  hour  of  12  o'clock  that  night  one  Packard,  a 
night  watchman  and  deputy  sheriff,  went  to  the  jail  with 
food  or  ** supper"  for  Stout  and  the  prisoner.  On  reaching 
the  inside  of  the  jail  he  found  Stout  lying  dead  on  the  floor. 
Death,  it  was  learned  upon  investigation  by  the  sheriff,  who 
had  been  summoned  to  the  jail  immediately  upon  the  discov- 
ery of  Stout's  death,  and  by  the  autopsy  physician,  who  later 
examined  the  body,  was  caused  by  knife  wounds. 

The  defendant,  as  stated,  had  been  arrested  on  the  supposi- 
tion that  he  was  insane.  He  had  been  engaged  as  a  laborer 
on  tunnel  work  for  the  Western  Pacific  Railway,  and  was 
placed  under  arrest  by  the  sheriff  at  a  point  on  the  line  of 
said  railway  known  as  "Camp  No.  One."  The  evidence  dis- 
closes that  the  defendant  had  been  on  a  protracted  "spree," 
or  under  a  state  of  alcoholic  intoxication  for  a  number  of  days 
previous  to  his  arrest,  and  that  his  actions  prior  to  and  at  the 
time  of  his  said  arrest  were  so  unusual  and  queer  that  it  was 
generally  believed  by  his  acquaintances  that  he  had  lost  his 
reason.  The  sheriff  was  notified  of  the  conduct  of  the  de- 
fendant and  was  requested  to  place  him  in  custody,  and,  in 
obedience  to  said  request,  arrested  and  confined  him  in  the 
county  jail,  as  already  related. 

The  defendant  did  not  deny  killing  Stout,  but  interposed 
the  defense  that,  at  the  time  of  the  commission  of  the  homi- 
cide, he  was  insane. 

On  the  fourth  day  of  February  the  district  attorney  was 
about  to  proceed  with  the  arraignment  of  the  defendant  upon 
the  information  filed  against  him,  when,  upon  a  suggestion  by 
counsel  representing  the  accused,  the  court,  by  the  authority 
of  section  1368  of  the  Penal  Code,  made  an  order,  reciting 
that  a  doubt  existed  as  to  the  sanity  of  the  prisoner,  and  that 
the  question  of  his  sanity  be  submitted  to  a  jury.  Thereupon 
a  jury  was  summoned  and  impaneled  to  try  the  question  of 
defendant's  mental  condition.  The  jury,  after  hearing  evi- 
dence, returned  a  verdict  "that  said  idleged  insane  person 
is  at  the  present  time  insane."  Upon  this  verdict,  the  judge 
of  the  superior  court  made  an  order  committing  the  accused 
to  the  Napa  state  hospital  for  the  insane. 
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r-i.>  JL ,-. :  til  vu  viJj.  of  acruBc  to  g3^<mi,  cli-I  Hiri  rm* 
»  ti-e  ;^r.*»,oer  r.Izlt  reecnrcr,  f:;rLifr  pzoeacix^  irpirizs^ 

C/r.  ♦^^  e-^'l^^ziti  daj  of  Jtari  19CC,  the  =:f£isd  scpesiis- 
*j::ArzA,  Crf  tiuc  rliitie  h'A^lZkl  o^jlillj  de^lai^  the  rcejtcj 

f  .:;ij:.«  w.th  ne-rtl.rii  21^9  of  the  Pol^cal  Code. 
Lja&  fr>:n  eald  LospitaL 

TL4:  d^ftL-btnt  was  aobseqaectlj  rrtiin»ed  to  Ae 
of  th<  fci:«:nff  of  LasKii  eooctj,  and  on  the  eighteenth  di^  of 
Ju./  p'it  upon  his  trial  for  the  crime  of  murder,  as  chaiBtd 
ad^irjit  him  in  the  information. 

The  defendant,  on  this  appeaL  makes  the  eomplamt  that  the 
trial  eourt  erred  to  his  prejodiee  in  a  number  of  its 
npon  questions  of  eridenee,  and  likewise  erred  in  giTin^ 
refuxing  certain  instructions.  It  is  also  nr^ged  that 
jurors,  impaneled  to  try  the  ease,  reeeiTed  eridence  bearing 
npon  the  issues  of  the  ease  out  of  court.  But  it  will  not 
be  necessary  to  notice  all  the  asBignments  of  error,  for  ww  aie 
in  no  doubt  that  a  reversal  of  the  canae  is  imperatiTdy  de- 
manded because  of  prejudicial  error  involTed  in  the  ^aige 
of  the  court  to  the  jury. 

The  only  defense  interposed  to  the  charge  was,  ss  we  have 
seen,  that  the  defendant  waa,  at  the  time  he  killed  the  de- 
ceased, insane  to  the  extent  that  he  was  withoot  volitxm  or 
responKibility — ^that  is,  that  he  was  so  unbalanced  mentally 
that  he  was  powerless  to  know  and  appreciate  the  wrong- 
fulness or  criminality  of  his  act 

The  circumstances  attending  the  homicide,  aooording  to  the 
description  given  by  the  witnesses  of  the  wounds  inflieted 
upon  the  body  of  the  deceased,  were  of  unusual  atrocity  and 
wickedness,  if  the  act  was  committed  by  the  defendant  in  a 
state  of  sanity.  There  were  found  upon  the  body  of  the 
deceased  by  the  autopsy  physician  something  like  thirty 
wounds,  all  of  which,  with  the  exception  of  one,  were  pro- 
duced by  a  knife.  A  few  of  the  wounds  were  inflicted,  in 
the  opinion  of  the  physician,  after  the  deceased  had  expired. 
One  of  the  wounds — that  on  the  right  side  of  the  neck— ex- 
tended over  an  inch  to  the  left  of  the  median  line  to    two 
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inches  and  a  half  beyond  the  right  ear,  seyering  the  jugular 
vein  and  carotid  artery. 

There  is  evidence  tending  to  show  that  the  defendant,  for 
some  days  prior  to  the  homicide,  had  been  indulging  in  al- 
coholic drinks  to  such  an  extent  that  he  became  a  victim  of 
delirium  tremens;  that,  as  before  suggested,  his  actions  were 
so  far  from  his  ordinary  and  apparently  normal  manner  of 
conducting  himself  that  those  who  had  some  personal  ac- 
quaintance with  him  became  convinced  that  his  mind  was 
affected  to  the  extent  at  least  of  temporary  dethronement  of 
reason.  Expert  testimony  was  offered  by  both  sides  as  to  the 
mental  sanity  of  the  defendant  at  the  time  of  the  commission 
of  the  act  of  killing.  As  is  usual  in  almost  all  cases  in  which 
insanity  is  relied  upon  as  a  defense  to  crime,  the  testimony 
of  the  alienists  was  conflicting — ^those  for  the  defense  claim- 
ing that  the  defendant  was  certainly  insane  at  the  time,  and 
those  testifying  for  the  prosecution  declaring  with  equal 
positiveness  that,  while  he  was  laboring  under  certain  hal- 
lucinations, superinduced  by  long-continued  alcoholic  intoxi- 
cation, he  nevertheless  had  intelligence  enough  to  know  that 
his  act  was  not  only  wrongful  but  criminal.  The  defendant 
and  the  deceased  had  never  met  before  the  evening  precedin<^ 
the  morning  on  which  Stout  was  found  to  have  been  slain, 
and  no  motive  or  reason  for  the  homicide  is  shown  by  the 
record.  The  defendant  made  no  effort  to  escape,  and  there 
was  some  evidence  to  the  effect  that  the  opportunity  was 
readily  available  to  him  to  do  so  had  such  a  thought  been  in 
his  mind.  In  short,  the  evidence  was  such  that  the  jury 
would  have  been  warranted  in  returning  a  verdict  either  for 
Ok'  against  the  accused. 

If  the  defendant  was,  at  the  time  he  killed  Stout,  insane  to 
h  degree  that  he  was  incapable  of  knowing  and  understand- 
ing that  he  was  thus  doing  wrong,  then  he  was  entitled,  under 
the  law,  to  an  absolute  acquittal.  Logically,  under  the  evi- 
dence as  presented  in  the  case  at  bar,  either  one  of  two  verdicts 
only  could  properly  have  been  returned — ^the  one,  that  the 
defendant  was  guilty  of  murder  of  the  first  degree ;  the  other, 
an  acquittal  altogether  of  any  offense  embraced  in  the  charge 
in  the  information.  By  this  we  are  not  to  be  understood  as 
8a3dng  that  a  verdict  of  guilty  of  murder  of  the  second  de- 
ft ree  or  of  manslaughter  eould  or  should  not  be  sustained. 
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if  the  instructions  and  rulings  of  the  court  did  not  involve 
prejudicial  error.  We  only  make  the  suggestion  for  the  pur- 
pose of  illustrating  the  proposition  that  the  defendant  was 
entitled  to  a  full  and  accurate  statement  by  the  court  to 
the  jury  of  the  law  applicable  to  the  sole  defense  interposed 
by  him  against  the  charge  alleged  in  the  information.  The 
court  signally  failed  to  so  instruct  the  jury,  as  must  be  read- 
ily obvious  from  an  examination  of  its  full  charge,  and  par- 
ticularly from  the  following  instruction  read  and  submitted 
to  the  jury  as  the  law  upon  the  question  of  insanity  as  a  de- 
fense to  the  charge  of  murder:  ''If  you  believe  and  find  from 
the  evidence  that  the  defendant  was,  at  the  time  of  the  alleged 
killing,  insane  from  any  cause,  either  of  a  temporary  or  set- 
tled nature,  then  you  should  not  find  the  defendant  guilty  of 
murder  in  the  first  degree,  for  if  insane  he  could  not  form 
that  willful,  deliberate,  premeditated  and  m^ilice  aforethought 
intent  which  the  law  atwolutely  requires  to  constitute  murder 
in  the  first  degree/'  The  objection  made  to  the  quoted  in- 
struction is  that  the  court  thereby  in  eflEect  declared  to  the 
jury  that  they  could  find  the  defendant  guilty  of  any  crime 
included  within  that  charged  in  the  information  other  than 
murder  of  the  first  degree,  even  though  they  believed  the 
defendant  was  insane  to  the  extent  of  irresponsibility  at  the 
time  he  killed  the  deceased.  The  instruction,  while  stating 
the  law  correctly  as  far  as  it  goes,  is,  we  think  it  will  not  be 
disputed,  open  to  the  criticism  involved  in  the  complaint 
urged  against  it.  If  the  court  had  elsewhere  in  its  charge 
stated  the  law  fully  and  correctly  upon  this  subject  to  the 
jury,  then  there  might  be  room  for  the  application  of  the 
argument  advanced  that  the  charge,  considered  in  its  entirety 
or  as  a  whole,  fairly  presented  the  law  relating  to  the  de- 
fendant's only  defense,  and  although,  even  under  the  men- 
tioned circumstances,  the  instruction  would  be  none  the  less 
vulnerable  to  the  criticism  made  against  it,  there  would  per- 
haps be  some  ground  for  holding  that  it  did  not  operate 
prejudicially  to  the  accused.  But  we  have  searched  the  rec- 
ord in  vain  for  a  single  line  in  any  of  the  court's  instructions 
bearing  upon  the  issue  of  insanity  in  which  the  jury  were 
told  that,  if  the  defendant  was  shown  by  sufficient  proof  to 
have  been  insane  at  the  time  of  the  commission  of  the  act,  he 
was  thereby  under  our  law  absolved  from  responsibility  for 
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the  same,  and,  consequently,  entitled  to  an  absolute  acquittal, 
or  a  verdict  of  not  guilty  of  any  oflfense  comprehended  in 
the  charge  preferred  against  him.  The  criticised  instruction, 
standing  alone  and  without  any  other  or  further  or  more 
correct  amplification  of  the  law  applicable  to  insanity  as  a 
defense  to  the  crime  of  murder  cannot  reasonably  be  construed 
to  mean  anything  less  than  that,  if  the  defendant  were  shown 
to  have  been  insane  when  he  killed  Stout,  he  would  thereby  be 
entitled  to  an  acquittal  of  murder  of  the  first  degree  because 
his  mentality  was  such  that  he  could  not  conceive  and  form  the 
malice  aforethought  essential  to  a  consummation  of  the  crime 
of  murder  of  that  degree,  but  that  as  to  the  other  degree  of 
murder  or  manslaughter  insanity  would  not  excuse  him.  This 
is  not  the  law  as  it  should  have  been  declared  to  the  jury, 
and  the  instruction  was  highly  prejudicial. 

The  judgment  and  order  are  reversed  and  the  cause  re- 
manded. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  16,  1908. 


[Crim.  No.  60.    Third  Appellate  District.— February  17,  1908.] 
THE  PEOPLE,  Respondent,  v.  H.  C.  SIMMONS,  Appellant. 

Criminal  Law — ^Bill  or  Exceptions — ^Extension  of  Time  iob  Set- 
tlement.— The  court  cannot,  under  section  1174  of  the  Penal  Code 
as  amended  in  1895,  extend  the  time  in  which  the  defendant  in  a 
erimina]  case  may  serve  his  draft  of  a  bill  of  exceptions,  unless  good 
eause  is  shown  therefor  upon  affidavit,  and  in  no  case  can  the  time 
be  extended  by  the  stipulation  of  the  parties.  The  terms  of  the 
statute  cannot  be  disregarded  or  treated  as  merely  directory;  and 
where  the  statute  is  not  complied  with,  the  court  cannot  consider 
or  settle  the  proposed  bill  of  exceptions  of  the  defendant. 

Id« — Attoeneys  fob  Dependant  Chargeable  with  Knowledge  of 
Law. — The  attorneys  of  the  defendant  are  chargeable  with  knowl- 
edge of  the  law,  and  no  effect  can  be  given  to  aa  alBdavit  by  one 
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of  them  that  they  believed  they  were  aeting  within  the  pniriew 
of  the  law  in  relying  upon  an  nnanthorised  order  and  a  stipulation 
forbidden  bjr  law. 

Id.— Requested  Instbugtions  Included  ik  Chabob.— The  law  doee 
not  require  tautology,  and  it  was  not  error  to  refuse  inetrue- 
tiona  requested  by  the  defendant  which  were  almost  literally  and 
substantially  embodied  in  the  charge  of  the  court. 

Id. — ^Requests  Pbesumed  Inapplicable. — ^Requested  instructions  re- 
fused by  the  court  may  be  presumed  inapplicable  to  the  evidence 
if  it  is  not  presented  in  the  record. 

Id.— MoDincATiON  or  Instbuction  as  to  Thbxats. — Held,  that  a  re- 
quested instruction  as  to  threats,  as  modified  by  the  court,  was  as 
favorable  to  the  defendant  as  he  was  entitled  to. 

Id. — Instruction  as  to  Cibcumstantial  Evidence. — ^It  was  not  preju- 
dicially erroneous  to  instruct  the  jury  that  "there  is  nothing  in  the 
nature  of  circumstantial  evidence  that  renders  it  any  less  reliable 
than  any  other  class  of  evidence,"  where,  considered  with  other 
instructions,  it  could  only  be  understood  as  meaning  that  circum- 
stantial evidence  is  just  as  reliable  as  any  other  kind,  if  it  con- 
vinces the  jury  of  defendant's  guilt  to  a  moral  certainty  and  be- 
yond a  reasonable  doubt. 

Id. — ^Motion  roB  Relxep  Undeb  Section  473. — ^Upon  a  motion  for  re- 
lief under  section  473  of  the  Code  of  Civil  Procedure,  facts  must 
be  stated  justifying  such  relief;  and  the  court  is  not  concerned 
with  the  legal  opinion  of  the  affiant  that  his  neglect  is  excusable. 
A  misunderstanding  or  misconstruction  of  the  law  cannot  excuse 
default. 

Id. — MuRDEB — Appeal— Review  of  Instbuctions — ^Evidence  not  nr 
Record. — ^Where  the  evidence  is  not  contained  in  the  record  upon 
appeal  by  the  defendant  from  a  judgment  of  conviction  of  murder 
in  the  first  degree,  the  action  of  the  trial  court  in  giving  and  refus- 
ing instructions  must  be  viewed  in  the  light  of  any  conceivable  evi- 
dence. 

Xd. — Instruction  as  to  Mobal  Cebtaintt  and  Reasonable  Doubt. — 
An  instruction  as  to  reasonable  doubt  to  the  effect  that  conviction 
beyond  possible  doubt  is  not  required,  but  only  moral  certainty  is 
required,  producing  conviction  in  an  unprejudiced  mind,  and  that 
if  the  jury  are  satisfied  beyond  a  reasonable  doubt  of  the  guilt  of 
the  defendant  there  should  be  a  verdict  of  conviction,  was  proper.  It 
in  effect  instructed  the  jury  that  they  must  be  satisfied  to  a  moral 
eertainty,  and  beyond  a  reasonable  doubt,  of  the  guilt  of  the  de- 
fendant in  order  to  convict  him. 

APPEALS  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County,  and  from  an  order  refusing  to  settle  a  bill  of 
exceptions.    J.  Q.  White,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Weldon  &  Held,  for  Appellant 

U.  S.  Webb,  Attorney  General,  for  Respondent 

BURNETT,  J. — There  are  two  appeals  in  the  case  upon 
separate  records — one  from  an  order  refusing  to  settle  a  bill 
of  exceptions  and  denying  and  refusing  to  grant  the  motion 
of  defendant  to  be  relieved  from  the  objection  of  plaintiff 
that  defendant's  proposed  bill  of  exceptions  was  not  pre- 
sented in  time,  and  the  other  from  the  judgment  of  life  im- 
prisonment upon  conviction  of  murder  in  the  first  degree 
with  that  penalty  fixed  by  the  jury. 

In  this  opinion  we  shall  consider  the  questions  arising  in 
both  appeals. 

1.  Judgment  was  entered  against  defendant  on  October  2, 
1906 ;  the  court  on  the  same  day  made  an  order  granting  de- 
fendant thirty  days  in  addition  to  the  time  allowed  by  law  in 
which  to  prepare,  serve,  file  and  present  his  bill  of  exceptions; 
on  November  10th  and  before  the  expiration  of  the  time 
theretofore  allowed,  the  district  attorney  entered  into  a  stip- 
ulation with  the  attorney  for  defendant  that  the  latter  should 
have  to  and  including  December  11th  to  present  his  bill  of 
exceptions;  on  December  8th  defendant  gave  notice  that  on 
December  10th  he  would  present  his  bill  to  the  judge;  on 
December  10th  said  bill  was  duly  presented  and  thereupon 
the  district  attorney  objected  to  the  settlement  upon  the 
ground  that  the  said  proposed  bill  of  exceptions  was  not  pre- 
sented "within  the  time  required  by  law  as  expressed  in  sec- 
tions 1171  and  1174  of  the  Penal  Code,  nor  was  the  same 
delivered  to  the  clerk  for  the  judge  within  said  time;  nor  was 
the  time  expressed  in  said  sections  extended  by  any  order 
of  any  court  or  any  judge.''  The  defendant  then  made 
application  on  afiQdavits  to  be  relieved  from  said  objection 
of  the  district  attorney.  These  afiidavits  were  made  by  the 
attorneys  for  defendant,  and  they  set  out  the  facts  above 
atated  and  that  the  order  of  the  judge  extending  time  was 
made  in  open  court  in  presence  of  the  district  attorney  who 
made  no  objection,  and  that  affiants  ''solely  and  implicitly 
7  CaL  App.— 30 
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relied  upon  the  said  extension  of  time  so  given  by  said  stipu- 
lation and  the  order  of  the  court,  and  did  believe  that  by  com- 
pliance therewith  the  presentation  of  said  proposed  bill  of 
exceptions  would  be  made  in  due  time,  and  did  believe  that 
said  order  and  stipulation  waived  the  necessity  of  securing 
such  extension  by  the  presentation  of  affidavits  and  that  the 
securing  of  such  affidavits  and  other  steps  prescribed  by  said 
sections  1171  and  1174  were  not  necessary  where  the  attor- 
ney for  plaintiff  consented  to  such  extension  of  time/*  The 
district  attorney  filed  a  counter-affidavit  presenting  the  addi- 
tional fact  that  the  said  order  of  the  court  was  made  without 
any  showing  by  affidavit  or  otherwise  of  any  good  cause  there- 
for and  without  any  notice  being  served  upon  the  district  at 
tomey  and  that  he  neither  assented  to  nor  objected  to  the 
granting  of  said  time  to  said  defendant  and  that  no  other 
order  was  ever  made  by  any  court  or  judge  extending  said 
time. 

The  court  denied  defendant's  application  and  refused  to 
settle  any  bill  of  exceptions. 

Said  section  1174  as  amended  in  1905  provides  that  "The 
time  specified  in  this  section  and  section  1171  within  which 
the  draft  of  a  bill  of  exceptions  must  be  presented  to  the 
judge  or  delivered  to  the  clerk  may  be  extended  for  a  rea- 
sonable period  by  the  trial  judge  .  .  .  but  only  for  good 
cause  and  upon  affidavit  showing  the  necessity  therefor,  pre- 
sented upon  written  notice  of  at  least  two  days  to  the  adverse 
party,  who  shall  have  the  right  to  file  counter-affidavits.  In 
no  case  can  the  time  be  extended  by  the  stipulation  of  the 
parties.** 

Here  the  order  extending  the  time  was  made,  as  we  have 
seen,  by  the  judge  without  any  affidavit  having  been  filed  and 
without  any  notice  having  been  given  to  the  adverse  party. 
Again,  the  proposed  bill  was  presented  not  within  the  period 
covered  by  the  order  but  some  time  thereafter,  upon  the 
theory  that  there  was  an  extension  by  virtue  of  the  stipula- 
tion. To  uphold  appellant's  contention  that  the  bill  should 
have  been  settled  would  be  to  disregard  the  plain  provision 
of  the  statute.  The  significance  of  said  provision  was  con- 
sidered and  determined  by  this  court  in  the  case  of  People  ▼• 
Bliss,  3  CaL  App.  162,  [84  Pao.  676]. 
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In  that  case  it  was  said:  ''The  present  statute  introduces 
additional  requirements  which  we  cannot  hold  to  be  merely 
directory.  .  .  .  But  it  is  claimed  that  it  was  nevertheless 
within  the  discretion  of  the  court  'after  hearing  the  whole 
matter,  to  make  the  order  setting  down  the  bill  for  settle- 
ment and  giving  the  district  attorney  time  in  which  to  file  his 
amendments  to  the  bill,'  We  cannot  concur  in  this  view  of 
sections  1171  and  1174  and  must  hold  that  when  a  defendant 
in  a  criminal  action  seeks  to  obtain  an  extension  of  time 
within  which  to  have  his  bill  of  exceptions  settled,  he  must 
proceed  substantially  as  directed  by  the  statute.  Doing  this 
the  judge  is  then  clothed  with  discretion  and  his  action  would 
be  disturbed  only  where  its  abuse  is  made  to  appear." 

There  is  no  pretense  that  appellant  complied  with  the  re- 
quirement of  said  statute,  hence  the  court  below  had  no  au- 
thority to  consider  the  proposed  bill  of  exceptions. 

But  if  it  were  a  matter  of  discretion  and  the  court  had 
jurisdiction  to  relieve  the  appellant  of  his  default  it  could 
not  be  said  that  there  was  any  abuse  of  said  discretion. 
There  is  nothing  in  the  affidavits  of  the  attorneys  for  appel- 
lant to  show  that  they  were  not  familiar  with  the  require- 
ments of  the  law.  It  must  be  presumed  that  they  had  knowl- 
edge of  the  procedure  to  be  taken  in  order  to  secure  an  ex- 
tension of  time  in  which  to  prepare  their  proposed  bill. 
Knowing  the  law  they  departed  from  its  plain  provisions  at 
their  peril.  We  might  surmise  that  the  amendment  to  said 
rection  1174  had  escaped  the  attention  of  counsel,  but  we 
1.  ust  base  our  decision  upon  the  record  as  we  find  it.  No 
effect  can  be  given  to  the  statement  in  one  of  the  affidavits 
that  counsel  in  view  of  the  said  order  and  stipulation  believed 
that  they  were  acting  within  the  purview  of  the  law,  as  a 
misunderstanding  or  misconstruction  of  the  statute  cannot 
excuse  default.  (Chase  v.  Swain,  9  Cal.  130;  Thompson  v. 
Harlow,  150  Ind.  455,  [50  N.  E.  474].) 

Neither  can  the  affidavits  be  aided  by  the  recital  in  the 
motion  that  it  would  be  made  "on  the  ground  of  mistake, 
inadvertence,  surprise  and  excusable  neglect  of  defendant 
and  his  counsel  herein."  Facts  must  be  presented  from 
which  the  court  reaches  the  conclusion  that  the  relief  should 
be  granted;  the  court  is  not  concerned  with  the  opinion  of 
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affiant  that  hia  neglect  is  excusable.  (Sherman  y.  Jaryen- 
9en,  106  CaL  485,  [39  Pac.  863].) 

2.  The  action  of  the  trial  court  in  giving  and  refusing  in- 
structions is  the  only  question  to  be  considered  on  the  appeal 
from  the  judgment.  The  action  of  the  court  must  be  viewed 
in  the  light  of  any  conceivable  evidence  against  defendant  as 
the  evidence  actually  received  is  not  in  the  record.  {Pe<yj^ 
V.  Clark,  121  CaL  634,  [54  Pac.  147].) 

Complaint  is  made  that  the  court  erred  in  giving  the  fol- 
lowing instruction:  "The  prosecution  is  not  required  to  es- 
tablish the  guilt  of  the  defendant  beyond  any  i>ossible  doubt 
Ail  that  is  required  is  moral  certainty, — ^that  is,  that  degree 
of  proof  which  produces  conviction  in  an  unprejudiced  mind; 
and  if  from  the  evidence  in  this  case  the  jury  are  satisfied 
beyond  a  reasonable  doubt  of  the  guilt  of  the  defendant, 
then  your  verdict  should  be  one  of  conviction."  The  criti- 
cism of  appellant  is  as  follows:  "Our  contention  is  that  not 
only  must  the  jury  be  satisfied  beyond  a  reasonable  doubt, 
but  to  a  moral  certainty,  before  they  can  convicf  It  is 
hard  to  understand  how  a  juror  can  be  satisfied  beyond  a 
"reasonable  doubt"  and  not  to  a  "moral  certainty"  of  the 
guilt  of  defendant,  but  conceding  a  difference,  it  is  without 
significance  as  the  jury  must  have  understood  from  the  in- 
structions as  a  whole  that  they  must  be  satisfied  to  a  moral 
certainty  and  beyond  a  reasonable  doubt  of  the  guilt  of  the 
defendant  in  order  to  convict  him. 

There  was  no  error  committed  by  the  court  in  its  refusal 
to  give  the  following  instruction:  "If  after  consideration  of 
the  whole  case  any  juror  should  entertain  a  reasonable  doubt 
of  the  guilt  of  the  defendant  it  is  the  duty  of  such  juror  so 
entertaining  such  doubt  not  to  vote  for  a  verdict  of  guilty, 
nor  to  be  infiuenced  in  so  voting  for  the  single  reason  that  a 
majority  of  the  jury  should  be  in  favor  of  a  verdict  of 
guilty."  It  was  fully  covered  by  other  instructions  given 
by  the  court.  In  fact,  the  court  fully  and  repeatedly  chained 
the  jurors  that  they  must  be  convinced  of  defendant's  guilt 
beyond  a  reasonable  doubt  or  else  it  was  their  duty  to  ao> 
quit.  For  instance:  "I  charge  you,  gentlemen  of  the  jury, 
that  there  must  be  in  your  minds  an  abiding  conviction  to  a 
moral  certainty  of  the  truth  of  the  charge  derived  from  a 
comparison  and  consideration  of  all  the  evidence  and  you 
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must  be  satisfied  of  the  truth  of  the  accusation  against  the 
defendant  to  a  moral  certainty  and  beyond  a  reasonable 
doubt,  or  your  verdict  must  be  not  guilty.'* 

This  instruction  was  addressed  to  all  the  jurors  and  any- 
one would  be  very  obtuse  indeed  who  did  not  understand 
from  it  that  each  individual  juror  could  not  vote  for  convic- 
tion under  any  circumstance  unless  he  was  satisfied  of  the 
guilt  of  the  defendant  to  a  moral  certainty  and  beyond  all 
reasonable  doubt  The  law  does  not  require  such  tautology 
as  is  advocated  by  appellant. 

As  to  the  refusal  of  the  court  to  give  a  proposed  instruction 
upon  circumstantial  evidence,  it  is  sufficient  to  say  that  it 
is  substantially  covered  by  other  instructions  and,  besides,  the 
general  suggestion  is  applicable  to  this  as  to  all  the  instruc- 
tions refused,  that  it  must  be  presumed  that  they  were  not 
pertinent  to  any  fact  shown  by  the  evidence. 

The  instruction  as  to  threats  given  as  modified  was  as 
favorable  to  defendant  as  he  was  entitled  to.  The  latter  por- 
tion, that  the  threat  could  not  be  considered  unless  the  jury 
believed  that  the  act  upon  which  the  same  was  conditioned 
was  done  by  the  deceased,  was  properly  rejected.  The  char- 
acter of  the  threat  may  have  been  such  and  the  condition 
upon  which  it  was  to  be  executed  of  such  trivial  importance 
as  to  show  malice,  even  without  any  evidence  whatever  that 
the  act  upon  which  the  threat  was  conditioned  was  performed 
by  deceased.  And  besides,  as  suggested  by  respondent,  an 
attempted  performance  by  deceased  of  the  condition  would 
make  the  threat  admissible  while  the  proposed  instruction 
required  a  complete  performance. 

Appellant  complains  of  the  following  statement  in  one  of 
the  instructions  given  by  the  court:  ''There  is  nothing  in  the 
nature  of  circumstantial  evidence  that  renders  it  any  leas 
reliable  than  any  other  class  of  evidence.*'  It  is  contended 
that  this  is  in  violation  of  the  provision  of  the  constitution 
which  prohibits  judges  from  charging  juries  with  respect  to 
matters  of  fact,  and  in  support  of  the  position  People  v. 
Vereneseneckockockhoff,  129  GaL  511,  [62  Pac.  Ill],  People 
T.  O'Brien,  130  Cal.  8,  [62  Pac.  297],  and  EHate  of  Blake, 
136  CaL  311,  [89  Am.  St.  Bep.  135,  68  Pac.  827],  are  cited. 
The  Vereneseneckockockhoff  ease,  however,  goes  much  beyond 
the  case  at  bar,  as  will  be  seen  from  the  following  quotation : 
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"The  court  enlarged  upon  the  necessity  of  a  resort  to  such 
circumstantial  evidence  in  order  to  punish  crime  and  protect 
the  community  and  said:  'Providence,  the  laws  of  nature  and 
the  relation  of  things  are  so  linked  and  combined  together 
that  a  medium  of  proof  is  often  furnished  leading  to  con- 
clusions as  strong  aj3  those  arising  from  direct  testimony.' 
And  again:  'Circumstantial  evidence  has  this  great  advan- 
tage, that  various  circumstances  from  various  sources  are  not 
likely  to  be  fabricated.'  "  It  will  be  readily  seen  also  upon 
examination  that  the  instructions  condemned  in  the  other 
two  cases  are  materially  different  from  what  we  have  here. 

On  the  contrary,  in  reference  to  an  instruction  containing 
the  same  statement,  the  supreme  court,  in  People  v.  Wilder, 

134  Cal.  184,  [66  Pac.  229],  declares:  "It  may  be  said  that 
as  to  this  instruction  containing  a  declaration  of  law  there 
may  be  grave  doubt,  but  as  to  the  statements  there  contained 
not  being  prejudicially  erroneous  there  is  no  doubt.  People 
V.  Vereneseneckocyockhoff  does  not  go  to  the  length  of  hold- 
ing such  an  instruction  reversible  error." 

The  ruling  was  the  same  in  the  case  of  People  v.  Howard, 

135  Cal.  266,  [67  Pac.  148].  But,  assuming  that  the  prosecu- 
tion relied  partly  or  wholly  upon  circumstantial  evidence 
for  a  conviction,  we  think  it  was  proper  for  the  court  to  tell 
the  jury  that  they  might  base  their  verdict  upon  circumstan- 
tial evidence  as  well  as  upon  direct  evidence ;  in  other  words, 
that  there  is  nothing  in  its  nature  that  renders  it  any  less 
reliable  than  any  other  class  of  evidence.  Considered  with 
other  instructions  it  could  only  be  understood  as  meaning 
that  circumstantial  evidence  is  just  as  reliable  as  any  other 
kind  if  it  convinces  the  jury  of  defendant's  guilt  to  a  moral 
certainty  and  beyond  a  reasonable  doubt. 

We  have  examined  the  record  carefully  and  find  no  error. 
The  order  refusing  to  settle  the  bill  of  exceptions  and  to 
relieve  appellant  of  his  default  is  afiSrmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  16, 1908. 
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[Civ.  No.  392.     Third  Appellate  District.— "Pebnmry  18,   1908.] 

SAMPSON  B.  WRIGHT,  AppeUant,  v.  COUNTY  OF 
SONOMA,   Respondent. 

Action  to  Recover  $8,000  fob  Water  Supplied  to  County — Appeal-' 
Jurisdiction  op  Supreme  Court — Transfer. — The  supreme  court 
has  exclusive  jurisdiction  of  an  appeal  from  a  judgment  in  an 
action  to  recover  the  sum  of  $8,000  for  the  supply  of  water  to  a 
county  for  use  on  its  highways;  and  when  such  appeal  is  improp* 
erly  taken  to  this  court,  it  will  be  transferred  to  the  supreme  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County,  and  from  an  order  denying  a  new  trial.  Al- 
bert Q.  Burnett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  J.  Butts,  for  Appellant. 

Clarence  F.  Lea,  and  G.  W.  Hoyle,  for  Respondent 

HART,  J. — This  is  a  direct  appeal  to  this  court  from  the 
judgment  and  the  order  denying  a  motion  for  a  new  trial. 

The  plaintiflf  brought  the  action  to  recover  judgment  for 
the  sum  of  $8,600,  alleged  to  be  due  him  from  the  defendant 
for  supplying  the  latter  with  water  to  be  used  on  certain 
public  highways  in  said  Sonoma  county  during  certain  sea- 
sons of  the  years  1903  and  1904. 

It  is  plainly  apparent  from  the  ad  damnum  clause  of  the 
complaint  that  the  case  is,  by  direct  appeal,  beyond  the  ap- 
pellate jurisdiction  of  this  court.     (Const.,  art.  VI,  sec.  4.) 

It  follows  that  we  are  required  to  transfer  the  appeal  to 
the  supreme  court. 

Such  is  the  order. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[€«▼.  No.  422.     Third  Appellate  District.— February  20,  1908.] 

JAMES  FERGUSON,  Appellant,  v.  BOARD  OP  EDUCA- 
TION OF  SONOMA  COUNTY  and  MINNIE  COUL- 
TER, Superintendent  of  Schools,  Respondents. 

Mandamus — ^Pbiob  Demand  for  Relief  Essential. — Before  appljing 
to  the  court  for  a  writ  of  mandate,  the  applicant  must  make  a 
demand  upon  the  defendants  to  perform  the  aet  sought  to  be  en- 
forced bjr  the  writ. 

Id. — Application  to  Compel  Deuvebt  of  Suspended  High  School 
CEBTincATE — Issues  as  to  Demand  and  Refusal — Support  of 
Findings — Presumption  upon  Appeal. — Where  a  writ  of  mandate 
was  sought  in  the  superior  eonrt  to  compel  defendant  to  deliver 
up  a  suspended  high  school  certificate,  and  issues  were  sufficiently 
joined  upon  an  alleged  demand  upon  defendants  before  suit  for 
the  relief  sought,  and  their  alleged  refusal  to  grant  it,  and  the 
findings  upon  such  issues  were  against  the  applicant,  upon  an 
appeal  taken  by  him  upon  the  judgment-roll,  without  the  evidence, 
it  must  be  presumed  that  the  findings  were  supported  by  sufli- 
eient  evidence,  and  the  judgment  must  be  affirmed, 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    A.  Q.  Burnett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

S.  V.  Costello,  and  Costello  &  Costello,  for  Appellant 

C.  H.  Pond,  and  R.  L.  Thompson,  for  Respondenta 

CHIPMAN,  P.  J. — Mandamus.  Petitioner  prayed  for  a 
writ  directing  defendants  to  issue  and  deliver  to  him  a  high 
sehool  certificate.  Defendants  had  the  judgment,  from  which 
plaintiff  appeals  on  the  judgment-roll  alone. 

It  is  alleged  in  the  complaint  that  on  August  1,  1901,  there 
was  duly  issued  to  him  a  high  school  certificate  by  defendant 
board,  which  said  certificate  was  to  continue  in  force  for  the 
period  of  six  years  from  its  date;  that  pursuant  to  proceed- 
ings taken  by  said  board  on  July  9,  1904,  it  wrongfully  and 
unlawfully  passed  the  following  resolu^on:  *'Be  it  resolred 
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that  the  certificate  of  the  said  James  Ferguson  (plaintiff) 
be  and  is  hereby  indefinitely  suspended  for  unprofessional 
conduct  and  evident  unfitness  for  teaching."  It  was  alleged 
'^that  said  plaintiff  has  repeatedly  demanded  of  the  said 
board  of  education,  and  of  and  from  the  said  members 
thereof,  first  above  named,  that  they  set  aside  the  said  al- 
leged order  suspending  said  certificate,  and  issue  and  deliver 
to  him  his  high  school  certificate,  as  aforesaid,"  and  ''that 
said  board  and  said  members  still  continue  to  refuse  and 
fail  to  issue  and  deliver  to  said  plaintiff  his  certificate  or  to 
revoke,  annul,  or  set  aside  said  alleged  order  of  suspension 
of  said  certificate." 

The  court  found  that  plaintiff  **  never  made  demand  upon 
the  defendant,  the  County  Board  of  Education  of  the  County 
of  Sonoma,  California,  nor  upon  any  of  its  members,  to  be 
reinstated  as  a  regularly  authorized  teacher  of  said  county, 
nor  to  revoke  said  order  of  said  Board  of  Education  indefi- 
nitely suspending  the  plaintiff's  certificate  as  a  teacher  .  .  . 
nor  to  restore  the  plaintiff's  said  certificate  to  teach  .  •  • 
prior  to  the  commencement  of  this  action,  nor  at  all."  As 
conclusion  of  law  the  court  found  that  no  legal  demand  was 
made  upon  defendants  **to  reinstate  the  plaintiff's  authority 
to  teach  .  .  .  nor  to  revoke  the  order  .  .  .  suspending  the 
teacher's  certificate  of  the  plaintiff  .  .  .  nor  to  restore  plain- 
tiff's said  certificate  .  .  .  revoked  by  said  board  of  education 
on  the  9th  day  of  July,  1904;  that  said  demand  is  a  neces- 
sary precedent  to  the  maintaining  of  said  action,  and  to  the 
issuing  of  a  writ  of  mandamus  in  said  matter."  The  writ 
was  therefore  denied. 

The  sole  point  made  on  the  appeal  is,  ''That  a  demand  is 
admitted  upon  the  pleadings  and  the  findings  do  not  there- 
fore support  the  judgment." 

By  the  answer  the  defendants  ''deny  that  the  plaintiff  did 
repeatedly  demand,  or  did  at  any  of  the  times  mentioned  in 
the  amended  complaint  herein  or  at  all,  demand  of  the  said 
board  .  .  .  that  they  set  aside  the  said  order  or  resolution 
indefinitely  suspending  the  plaintiff's  certificate  as  alleged 
therein;  and  further  specifically  deny  that  said  Board  of 
Education  or  any  of  the  members  thereof  ...  at  any  of  the 
times  mentioned  in  said  amended  complaint,  or  at  all,  re- 
fused, wrongfully  •  •  •  or  that  they  or  any  of  them  refused 
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wrongfully  ...  or  at  all,  or  that  they  or  any  of  them  gtill 
continue  to  refuse  to  issue  or  deliver  to  the  plaintiflf  herein 
his  said  certificate,  or  to  revoke  or  annul  or  set  aside  said 
order  indefinitely  suspending  said  certificate." 

The  principal  issue  presented  by  the  complaint  was  the 
validity  of  the  board's  action  in  suspending  plaintiflf *s  cer- 
tificate and  the  remedy  he  was  asking  was  the  revocation  of 
this  alleged  order  of  suspension,  the  eflfect  of  which  would 
have  been  to  leave  his  certificate  in  force.  But  whether  or 
not  this  would  follow  we  think  the  averments  of  demand 
were  sufficiently  traversed  to  warrant  the  court  in  taking 
evidence  upon  that  issue  and  we  must  presume  that  the  evi- 
dence so  taken  supported  the  findings. 

It  is  a  rule  of  law  that  before  making  an  application  for 
the  writ  of  mandamus  demand  must  be  made  on  the  defend- 
ant to  perform  the  act  sought  to  be  enforced  by  the  writ 
(Price  V.  Riverside  L.  &  I.  Co.,  56  Cal.  4»1.) 

Respondents  contend  that  under  section  1088  of  the  C!ode 
of  Civil  Procedure  it  was  incumbent  upon  appellant  to  al- 
lege and  prove  demand  whether  denied  or  not.  Where  de- 
fault is  made  the  section  seems  to  uphold  this  view;  and  in 
Jackson  School  District  v.  Cuthbert,  134  Cal.  508,  [66  Pae. 
741],  where  the  defendant  failed  to  answer,  it  was  said:  "If 
the  trial  court  cannot  grant  the  relief  on  the  pleadings,  it 
would  seem  to  follow  that  this  Court  cannot  reverse  a  judg- 
ment denying  the  writ,  unless  it  is  made  to  appear  that  such 
showing  was  made  before  the  lower  court  as  would  require 
the  issuance  of  the  writ."  This  decision  seems  to  be  in  con- 
flict with  the  decisions  in  Pereria  v.  Wallace,  129  Cal.  397, 
[62  Pac.  61],  and  Hay  ward  v.  Pimental,  107  Cal.  386,  [40 
Pac.  545].  In  the  Pereria  case  there  was  no  answer;  in  the 
Hay  ward  case  there  was  an  answer.  Section  1088  reads: 
"The  writ  cannot  be  granted  by  default.  The  case  must 
be  heard  by  the  court,  whether  the  adverse  party  appear  or 
not.'*  In  the  Pereria  case  the  court  seems  to  have  relied 
upon  section  1049  of  the  Code  of  Civil  Procedure,  which 
reads:  "If  no  answer  be  made,  or  if  the  answer  raise  no  ma- 
terial issue  of  fact,  the  hearing  must  be  before  the  court  If 
no  answer  be  made,  the  case  must  be  heard  upon  the  papers 
of  the  applicant.''  As  we  think  the  issue  of  demand  was 
sufficiently  presented  and  as  the  presumption  ia^  in  the  ab* 
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sence  of  the  evidence,  that  the  findings  were  supported  by 
the  evidence,  we  prefer  not  to  express  an  opinion  upon  the 
point  suggested  by  respondents. 

Furthermore,  on  the  appeal  from  the  judgment  alone  it 
must  be  presumed  that  the  evidence  supported  the  findings, 
and,  as  the  latter  support  the  judgment,  we  must  presume 
that  the  question  of  fact  as  to  the  demand  was  heard  and  de- 
termined by  the  court  as  though  made  an  issue  by  the  plead- 
ings. 

The  judgment  is  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  20,  1908. 


[Civ.  No.  424.    Third  Appellate  District.— February  20,  1908.] 

M.  DAVIS,  Appellant,  v.  BOARD  OP  SUPERVISORS  OF 
MERCED  COUNTY,  and  Members  Thereof,  etc.,  Re- 
spondents. 

CbUNTT  Okdinancb— Condition  of  Liquok  Licenss— Remonstrancb 
BY  Electors — ^Local  Option — Judicial  Power  not  Delegated. — 
A  connty  ordinance  providing  that,  when  a  license  for  a  saloon  is 
applied  for  to  be  located  in  an  election  precinct,  a  remonstrance 
hj  a  majority  of  Totere  in  the  precinct  living  within  one  mile  of 
the  proposed  saloon  shall  defeat  the  license,  establishes  a  valid 
condition  of  the  issuance  of  the  liquor  license,  which  involves  in 
effect  a  limited  local  option,  and  does  not  involve  anjr  delegation 
to  the  electors  of  the  judicial  power  eonf  erred  hj  the  ordinance  upon 
the  board  of  supervisors. 

Id. — Fitness  of  Applicant  Immaterul. — ^The  remonstranee  provided 
for  in  the  law,  as  a  condition  of  the  license,  is  alone  sufficient  to 
defeat  it,  regardless  of  the  question  whether  or  not  the  applicant 
therefor  is  a  fit  and  proper  person  to  be  intrusted  with  a  licenit 
to  conduct  a  retail  liquor  business. 

APPEAL  from  a  judgment  of  the   Superior   Court   of 
Merced  County.    E.  N.  Rector,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  eonrt 

John  A.  Wall,  for  Appellant 

The  board  of  supervisors  cannot  arbitrarily  refuse  a  license 
to  a  fit  person.  {Reed  v.  Collins,  5  Cal.  App.  494,  90  Pac. 
973;  Henry  v.  Barton,  107  Cal.  536,  40  Pac.  798.)  The 
action  of  the  board  is  judicial.  (In  re  Bickerstaff,  70  Cal. 
39, 11  Pac.  393.)  The  power  of  the  board  cannot  be  delegated 
or  vicariously  exercised.  {Scollay  v.  County  of  Butte,  67  Cal. 
254,  7  Pac.  661;  San  Francisco  Qas  L.  Co.  v.  Dunn,  62  CaL 
580.) 

H.  S.  Shaffer,  and  Prank  H,  Parrar,  for  Respondents. 

Since  the  traffic  in  intoxicating  liquors  may  be  prohibited 
altogether,  the  board  of  supervisors  may  attach  any  con- 
dition to  the  right  to  engage  in  such  traffic.  {Reed  y.  CoU 
tins,  5  Cal.  App.  494,  90  Pac.  973;  Matter  of  Yick  Wo,  68 
Cal.  303,  58  Am.  Rep.  12,  9  Pac.  139 ;  Meagher  v.  Kansas,  123 
U.  S.  623,  8  Sup.  Ct.  Rep.  273;  Ex  parte  Christensen,  85  CaL 
208,  24  Pac.  747 ;  State  v.  Oerhardt,  145  Ind.  439,  44  N.  E.  469, 
33  L.  R.  A.  313;  Oroesch  v.  State,  42  Ind.  547;  Swift  v. 
People  ex  rel  Ferris  Wheel  Co.,  162  111.  534,  44  N.  E.  528,  33 
L.  R.  A.  470.) 

CHIPMAN,  P.  J. — This  is  an  action  for  a  writ  of  mandate 
commanding  the  defendants  to  issue  to  plaintiff  a  license  to 
conduct  a  retail  liquor  saloon  business  in  the  town  of  Le 
Qrand,  Merced  County,  pursuant  to  ordinance  No.  107,  duly 
made  and  passed  by  defendants.  The  writ  was  denied  and 
plaintiff  appeals  from  the  judgment. 

Section  25  of  ordinance  107  is  as  follows: 

**No  license  shall  be  granted  to  carry  on  such  business  with- 
in the  territory  embraced  in  any  election  precinct  in  said 
county  if  a  number  of  electors  equal  in  number  to  a  majority 
of  the  whole  number  of  electors  residing  in  said  election  pre- 
cinct within  one  mile  of  the  proposed  place  of  business  shall 
sign  a  written  protest  and  file  the  same  with  the  clerk  of  said 
board  at  or  prior  to  the  time  of  said  hearing,  or  if,  from  any 
other  cause,  it  shall  appear  to  said  board  upon  said  hearinf 
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that  said  applicant  is  not  a  fit  and  proper  person  to  be  en- 
trusted with  such  license  to  conduct  such  business,  or  if  it 
shall  appear  that  such  application  is  not  made  in  good  faith, 
or  that  the  proposed  location  of  said  business  is  objectionable, 
or  that  any  rule  of  said  board  would  be  violated,  or  that  any 
of  the  statements  made  in  such  application  are  willfully  un- 
true, or  for  any  other  reason  deemed  by  the  board  sufficient 
for  such  refusal,  whether  presented  by  protest  filed  with  the 
clerk  of  said  board  or  otherwise.  .  .  . 

'*If  upon  such  hearing  it  shall  appear  to  the  said  Board 
that  the  applicant  is  a  proper  person  to  be  entrusted  with  the 
conduct  of  such  business,  and  the  place  designated  in  said 
application  is  a  proper  place  for  the  carrying  on  said  busi- 
ness, the  Board  shall  make  an  order  approving  said  applica- 
tion and  directing  the  Clerk  of  said  Board  to  issue  to  said 
applicant  a  permit  to  carry  on  said  business." 

Plaintiff  filed  his  application  with  said  board  pursuant  to 
said  ordinance,  which  later  came  on  duly  to  be  heard  and  was 
heard.  Prior  to  the  hearing  there  was  filed  with  said  board 
and  at  said  hearing  was  considered  the  protest  in  writing  of 
a  majority  of  the  whole  number  of  electors  residing  in  the 
election  precinct  within  one  mile  of  the  proposed  place  of 
business  of  plaintiflP,  The  board  of  supervisors  made  an 
order,  which,  after  certain  recitals,  reads  as  follows:  ''It 
appearing  that  a  majority  of  the  electors  residing  within  one 
mile  of  the  proposed  place  of  business  have  signed  the  pe- 
tition objecting  to  the  granting  of  a  license,  it  is  unanimously 
ordered  that  the  application  of  M.  Davis  (petitioner)  be  and 
the  same  is  hereby  denied." 

The  following  stipulation  was  entered  into  at  the  trial: 

**It  is  stipulated  and  agreed,  that  the  averments,  as  a  de- 
fense, contained  in  the  answer  of  the  defendants,  particularly 
showing  that  the  denial  of  the  application  of  the  plaintiff  for 
a  liquor  license  was  solely  and  entirely  by  reason  of  the  filing 
of  the  protest,  designated  as  Exhibit  'A,'  in  said  Answer,  are 
true.  It  is  admitted  that  the  Commercial  Hotel  in  the  town 
of  Le  Grand  would  be  a  proper  place  for  the  conduct  of  a 
saloon  business,  provided  a  majority  of  the  electors  of  Plains- 
burg  precinct,  residing  within  one  mile  of  said  Commercial 
Hotel,  did  not  object  to  having  any  saloon  in  said  town  of  Le 
Grand." 
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Appellant  makes  but  two  points:  First,  that  the  board  of 
supervisors  cannot,  upon  a  protest  alone,  refuse  the  license, 
but  that  it  must  appear  that  the  applicant  is  an  unfit  persoDi 
of  which  latter  fact  the  protest  is  but  evidentiary;  secondly, 
that  in  granting  or  refusing  a  license  the  board  acts  in  a 
judicial  capacity  and  cannot  delegate  its  authority  to  any 
number  of  citizens. 

1.  Appellant's  first  point  seems  to  rest  upon  a  construc- 
tion to  be  given  the  ordinance  itself  which  he  contends  does 
not  give  the  board  authority  to  refuse  the  license  upon  the 
fact  alone  that  the  protest  mentioned  in  the  ordinance  has 
been  filed.  We  cannot  agree  with  appellant  It  seems  quite 
clear  to  our  minds  that  the  ordinance  was  intended  to  declare, 
and  clearly  does  declare,  that  where  a  majority  of  the 
electors  in  any  election  precinct,  residing  within  one  mile  of 
the  proposed  saloon,  sign  and  file  a  written  protest  against 
granting  the  license,  no  license  shall  be  granted.  This  pro- 
vision of  the  ordinance  is  not  limited  or  restricted  by  the  sub- 
sequent provisions,  but  the  protest  itself  is  sufficient  to  de- 
feat the  application  regardless  of  the  fact  as  to  whether  or  not 
the  applicant  is  "a  fit  and  proper  person  to  be  entrusted  with 
such  license  to  conduct  such  business."  It  is  but  a  form  of 
limited  local  option.  There  is  nothing  in  Reed  v.  Collins, 
5  Cal.  App.  494,  [90  Pac.  973],  in  conflict  with  this  view. 
No  such  ordinance  as  we  have  here  was  involved  in  that  case. 

2.  We  are  unable  in  the  provision  commented  upon  to  dis- 
cover any  delegation  of  judicial  power  conferred  by  the 
ordinance  upon  the  board  of  supervisors.  Aside  from  this 
question,  the  power  to  enact  the  ordinance  is  not  assailed, 
and  we  need  not  discuss  its  constitutionality  upon  any  other 
ground.  The  point  is  that  the  giving  of  conclusive  effect  to 
the  protest  is  equivalent  to  allowing  the  electors  to  decide, 
thus  taking  the  determination  away  from  the  board.  Appel- 
lant cites  In  re  Bickerstaf,  70  CaL  35,  [11  Pac.  393],  quoting 
as  follows:  ''The  condition  only  relates  to  the  mode  of  ap- 
plying for  a  license,  not  the  power  to  issue  it  Jurisdiction 
to  issue  is  put  in  motion  by  the  petition  and  certificate;  and 
upon  the  petition,  fortified  by  the  required  certificate  and  re- 
port as  evidence,  the  city  council  acts  judicially  in  making 
the  order."  This  was  said  with  reference  to  an  ordinance 
which  required  the  petition  to  be  accompanied  by  a  certificate 
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of  five  respectable  citizens  to  the  good  moral  character, 
sobriety  and  suitableness  of  the  applicant  to  keep  and  conduct 
a  saloon.  The  court  further  said:  ''But  the  means  pre- 
scribed for  procuring  the  license  constitute  the  law  of  the 
application  to  exercise  the  right  to  carry  on  the  business,  and 
it  is  necessary  to  comply  with  the  law  in  order  to  enjoy  the 
right,  if  the  law  is  valid  and  reasonable.  It  was  entirely 
competent  for  the  city  council,  in  passing  the  ordinance,  to 
annex  as  a  condition  to  granting  a  license  to  carry  on  busi- 
ness that  an  applicant  for  the  license  shall  show  himself  a 
suitable  person  to  carry  on  the  business,  and  to  provide  that 
it  shall  be  conducted  in  such  a  way  that  the  business  itself 
shall  not  threaten  or  become  dangerous  to  the  social  order 
of  the  municipality."  We  sec  no  essential  difference  in  the 
two  cases.  In  the  case  cited  the  license  could  not  be  granted 
unless  a  certain  certificate  of  citizens  attested  the  good  moral 
character  of  the  applicant,  while  here  the  license  is  not  to  be 
granted  if  a  certain  number  of  certain  electors  protest 
against  it.  In  both  cases  the  ordinance  prescribes  the  con- 
dition on  which  the  applicant  may  hope  for  the  success  of  his 
application — in  the  one  case  his  application  is  made  to  de- 
pend upon  his  obtaining  a  certificate  of  certain  persons;  in 
the  other  it  will  be  denied  if  certain  persons  object. 

Ex  parte  Ckristensen,  85  Cal.  208,  [24  Pac.  747],  involved 
an  ordinance  not  unlike  that  in  Ex  parte  Bickerstaff,  70  Cal. 
35,  [11  Pac.  393],  the  supervisors  being  ^estrained  from 
granting  the  license  except  upon  the  written  consent  of  a 
majority  of  the  board  of  police  commissioners,  or,  in  case  of 
their  refusal,  then  upon  the  written  recommendation  of  not 
less  than  twelve  citizens  of  San  Francisco  owning  real  estate 
in  the  block  or  square  in  which  said  business  of  retail  liquor 
dealer  is  to  be  carried  on.  The  objection  there  made  was  that 
the  license  was  made  to  depend  upon  the  arbitrary  will  of  the 
board  of  police  commissioners  or  of  the  property  owners. 
The  court  said:  "But  whatever  force  this  objection  might 
have  in  reference  to  licenses  to  carry  on  the  ordinary  avoca- 
tions of  life,  which  are  not  supposed  to  have  any  injurious 
tendency,  it  has  no  force  in  the  present  case.  It  is  well 
settled  that  the  governing  power  may  prohibit  the  manu- 
facture and  tra£Sc  in  liquor  altogether,  provided  only  that  it 
does  not  interfere  with  interstate  eommerce,     (See  Meagher 
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V.  Kansas,  123  U.  S.  623,  [8  Sup.  Ct.  Rep.  273].)  And  if  the 
goveming  power  can  prohibit  a  thing  altogether,  it  can  imxKxse 
such  conditions  upon  its  existence  as  it  pleases." 

Let  us  suppose  an  ordinance  requiring  that  a  majority,  in- 
stead of  twelve,  as  in  the  Christensen  case,  of  the  electors  in 
the  election  precinct  first  give  their  written  consent  before 
the  board  is  empowered  to  grant  the  license ;  is  there  any  es- 
sential difference  in  such  a  case  from  that  where  it  is  made 
unlawful  for  the  board  to  grant  the  license  if  before  the 
board  has  acted  a  majority  of  the  electors  file  a  written  pro- 
test against  granting  the  license!  We  see  none.  The  law  has 
prescribed  the  condition,  upon  which  the  license  may  or  may 
not  issue,  and  the  issuing  of  the  license  is  but  made  to  depend 
upon  the  condition  prescribed  by  the  law. 

State  V.  Gerhardt,  145  Ind.  439,  [44  N.  E.  469,  33  L.  R. 
A.  313],  arose  under  an  act  of  the  legislature,  section  9  of 
which  provided  that  if  a  remonstrance  in  writing,  signed  by 
a  majority  of  the  legal  voters  of  any  township  shall  be  filed 
with  the  auditor  of  any  county  three  days  before  any  regular 
session  of  the  board  of  commissioners,  against  the  granting  of 
a  license  to  any  applicant  for  the  sale  of  spirituous  liquors 
within  said  township,  it  shall  be  unlawful  thereafter  for  such 
board  of  commissioners  to  grant  such  license  to  such  applicant 
therefor  during  the  period  of  two  years  from  the  date  of 
filing  such  remonstrance.  Among  other  objections  it  was 
urged  against  this  law  that  it  delegated  legislative  powers  to 
the  county  commissioners  and  that  it  empowered  a  majority 
of  the  voters  of  a  township  to  suspend  the  operation  of  general 
laws.  In  an  elaborate  opinion  the  act  was  sustained.  The 
principle  there  discussed  and  decided  is  the  same  aa  in  the 
present  case  and  meets  our  entire  approval 

The  judgment  is  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  t^ 
the  supreme  court  on  April  20, 190& 
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[ClT.   No.   426.    Third   Appellate   Dietriet.— Febnmiy   20,   1908.] 

CONSTANCE  ISABELLA  BDNGE,  AppeUant,  v.  LOUISA 
WILSON,  Executrix  of  WUl  of  E.  J.  WILSON  and 
C.  B.  HEETEB,  Bespondents. 

Claim  and  Deuveby — ^Bill  ov  Saljb — ^Possession  not  Deliybbbd^ 
Sale  by  Executrix  to  Bona  Fide  Pubchaseb — Confirmation. — 
Though  a  bill  of  sale  of  personal  property  made  hj  a  deceased 
testator  in  his  lifetime,  without  a  delivery  or  change  of  possession, 
was  valid  as  between  the  parties;  yet,  where  the  grantor  died  while 
in  possession  thereof,  and  his  executrix  sold  the  property  to  a  bona 
fide  purchaser  for  value,  without  notice  of  the  bill  of  sale,  and 
•uch  sale  was  confirmed,  an  action  of  claim  and  delivery  will  not 
lie  against  the  executrix  after  such  sale,  for  want  of  possession 
by  her  when  the  suit  was  brought,  nor  can  the  action  be  main- 
tained against  the  bona  fide  purchaser,  since  the  original  transfer 
was  void  as  to  him,  under  section  3446  of  the  Civil  Code. 

Id. — Damages  fob  Conyebsion  not  Allowable  in  Replevin. — In  an 
action  of  replevin,  or  claim  and  delivery  under  our  statute,  no  relief 
can  be  had  for  conversion  of  the  plaintiff's  property  against  either 
of  the  defendants.  The  distinction  between  those  two  kinds  of 
action  is  fully  established, 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Napa  County,  and  from  an  order  denying  a  new  trial.  BL  C. 
Gesfordy  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Webber  &  Butherford,  for  Appellant 

F.  E.  Johnston,  H.  L.  Johnston,  and  L.  E.  Johnston,  for 
Bespondents. 

CHIPMAN,  P.  J. — This  action  is  for  the  recovery  of  pos- 
session, or  value  if  delivery  cannot  be  had,  of  certain  personal 
property.  The  cause  was  tried  by  the  court  without  a  jury, 
and  defendants  had  judgment,  from  which  and  from  the  order 
denying  her  motion  for  a  new  trial  plaintiff  appeals. 

It  appears  that  on  October  31,  1905,  one  E.  J.  Wilson  was 
the  owner  and  in  possession  of  certain  personal  property, 
7  CaL  App.— 37 
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described  in  the  complaint,  and  on  that  day  executed  a  bill  of 
sale  thereof  to  plaintiff,  but  Wilson  remained  in  possession  and 
plaintiff  never  had  possession.  On  August  22,  1906,  Wilson 
died  testate  while  in  possession  of  said  property;  by  his  will 
his  wife,  one  of  the  defendants,  was  named  as  executrix,  and 
she  was  duly  appointed  as  such  executrix  on  September  17, 
1906 ;  by  the  terms  of  the  will  she  waa  given  authority  to  sell 
the  property  of  the  estate  without  any  order  of  the  court; 
on  September  22,  1906,  the  executrix  sold  the  property  in 
dispute  to  defendant  Ileeter  for  a  valuable  consideration,  who 
had  at  the  time  no  knowledge  of  any  claim  of  plaintiff  upon 
the  property,  nor  does  it  appear  that  his  codefendant,  the 
executrix  of  Wilson's  will,  knew  of  the  sale  to  plaintiff;  the 
sale  to  defendant  Heeter  was  confirmed  by  the  court  before 
demand  made  upon  either  of  the  defendants  and  before  the 
commencement  of  the  action ;  defendant  Heeter  took  immedi- 
ate possession  of  the  property  upon  purchase  and  was  in  pos- 
session when  the  action  was  commenced;  plaintiff  made  de- 
mand for  possession  upon  both  defendants  prior  to  the  com- 
mencement of  the  action,  but  was  refused. 

Appellant  claims,  and  it  is  not  disputed,  that  as  between  her 
and  Wilson  the  sale  was  good  and  passed  the  title  in  the 
property  to  her,  and  the  property  could  have  been  recovered 
from  the  grantor;  citing  Francisco  v.  Aguirre,  94  CaL  180, 
[29  Pac.  495].  She  further  contends  that,  no  creditor  com- 
plaining, Wilson's  executrix  was  in  no  better  position  than 
her  testate ;  that  she  had  no  greater  title  than  her  testate,  and 
having  no  title  could  convey  none,  and  none  passed  by  con- 
firmation of  the  sale  to  respondent  Heeter.  (Citing  Robin- 
son V.  Haas,  40  Cal.  474.) 

Respondents'  contention  is:  1.  That  plaintiff  cannot  re- 
cover  against  respondent  executrix  because  she  was  not  in 
possession  when  the  action  was  commenced.  (Citing  Riciotto 
V.  Clement,  94  Cal.  107,  [29  Pac.  414] ;  Richards  v.  Morey, 
133  Cal.  437,  [65  Pac.  886].)  2.  Appellant  cannot  recover 
against  the  executrix  because  the  sale  was  not  accompanied 
by  an  actual  and  continued  change  of  possession,  and  the  sale 
was,  therefore,  as  to  the  executrix,  fraudulent  and  void. 
(Citing  Civ.  Code,  sec.  3440;  McOraw  v.  McQlynn,  26  CaL 
429;  Ex  parte  Smith,  53  Cal.  208;  Francisco  v.  Aguirre,  94 
Cal.  185,  [29  Pac.  495] ;  dissenting  opinion  of  the  chief  jus* 
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tice  in  Murphy  v.  Clayton,  114  Cal.  526,  [46  Pac.  460].)  3. 
Appellant  cannot  recover  against  defendant  Heeter  because 
he  was  an  innocent  purchaser  in  good  faith  for  value  without 
notice  and  also  because  the  sale  by  Wilson  was  fraudulent 
and  void  as  to  Heeter.  (Citing  Civ.  Code,  sec.  3440;  Palmer 
V.  Howard,  72  Cal.  293,  [1  Am.  St.  Rep.  60,  13  Pac.  858] ; 
Stockton  Sav.  etc.  Soc,  v.  Purvis,  112  Cal.  236,  [53  Am.  St. 
Rep.  210,  44  Pac.  561] ;  Ruggles  v.  Cannedy,  127  Cal.  297, 
[53Pac.  911,  59Pac.  827].) 

1.  This  is  the  ordinary  action  in  claim  and  delivery.  The 
relief  sought  is  possession  of  the  property  or  the  alternative 
relief  given  by  the  statute  if  possession  cannot  be  had.  Upon 
the  complaint  recovery  for  conversion,  against  either  of  the 
defendants,  could  not  be  justified.  The  distinction  between 
replevin  (our  claim  and  delivery)  and  trover  is  clearly  pointed 
out  in  Riciotto  v.  Clement,  94  Cal.  107,  [29  Pac.  414],  and 
it  was  there  held  that  if  the  property  was  not  in  the  posses- 
sion of  the  defendant  at  the  commencement  of  the  action 
plaintiff  could  not  recover.  {Richards  v.  Morey,  133  Cal. 
437,  [65  Pac.  886].)  The  judgment  in  favor  of  defendant 
executrix  must,  therefore,  be  sustained. 

2.  Appellant's  title  rests  upon  a  bill  of  sale  of  personal 
property  which  appellant  did  not  at  the  date  of  sale  or  ever 
afterward  take  or  have  possession  of,  but  which  at  all  times 
to  his  death  remained  in  the  possession  of  the  vendor.  She 
testified  that  she  never  even  saw  the  property.  This  prop- 
erty came  into  the  possession  of  the  executrix  of  the  last 
will  of  the  vendor  as  property  belonging  to  his  estate,  and 
was  by  her  sold  in  due  course  to  defendant  Heeter  under  a 
power  given  by  the  will  and  the  sale  was  confirmed  by  the 
court.  The  vendee,  Heeter,  was  a  purchaser  in  good  faith 
for  value  subsequent  to  the  sale  to  appellant  and  without 
knowledge  of  plaintiff's  claim,  and  is  brought  directly  with- 
in the  provisions  of  section  3440  of  the  Civil  Code.  {Ruggles 
V.  Cannedy,  127  Cal.  296,  [53  Pac.  911,  59  Pac.  827].) 

It  is  not  necessary  to  decide  the  question  suggested  in  re- 
spondents' second  point  as  the  other  two  points  are  well 
taken. 

Judgment  and  order  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 
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[CSy.   No.    431.    Third    AppeDato   District.— Pebmary   20,    1908.] 

SELMA  S.  WIENER,  AppeUant,  v.  H.  GRAPP  &  COM- 
PANY (a  Corporation),  JEANTROUT-BOUDREAU 
COMPANY  (a  Corporation)  et  al.,  Respondents. 

L^NDLOBD  AND  TENANT— LSASI — OfHON  FOB  ADDITIONAL  YKAB — ^NOTICB 

TO  Lessob. — ^Wbere  a  lease  provides  for  an  additional  jear  upon 
the  same  terms,  at  the  option  of  the  lessee,  provided  notice  in 
writing  of  the  exercise  of  such  option  be  given  within  a  time 
limited,  upon  compliance  with  such  condition,  the  lessee  ia  entitled 
to  hold  for  the  additional  term,  under  the  original  lease,  and  not 
under  the  notice — the  lease  becoming  one  for  both  the  original 
and  extended  terms. 

Id. — Sufficiency  of  Notice  of  Option — ^Description  of  Parties  and 
OF  Lease — ^Want  of  Signature. — Where  the  notice  of  option  for 
the  additional  term  was  dated  and  addressed  to  the  lessor  named, 
and  delivered  to  him,  and  required  him  to  "take  notice"  that  ''the 
firm  named  as  'lessee'  in  the  lease,  which  is  sufficiently  referred  to 
and  described,  and  its  covenant  for  the  option  set  forth,  does 
hereby  elect  to  avail  itself  of  and  accept  the  privilege  contained 
in  said  lease  for  the  period  of  one  year,"  etc.,  it  is  sufficient  to 
accomplish  its  purpose,  though  the  signature  thereto  is  omitted 
by  the  lessee,  where  no  objection  was  raised  thereto  by  the  lessor 
for  the  period  of  six  months. 

b>. — Subsequent  Incorporation  of  Firm  Immaterial. — ^The  subse- 
quent incorporation  of  the  firm  by  the  same  name  and  the  transfer 
of  its  business  assets  thereto  is  immaterial,  where  the  lessor  was 
not  thereby  misled   and  did  not  act  upon  it 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  triaL  H. 
Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  H.  Short,  and  F.  B.  Cook,  for  Appellant 

H.  H.  Welsh,  Bern  hard  ft  Southerland,  George  CosgraTe, 
M.  F.  McCormick,  and  Crichton  &  St  John,  for  Bespond- 
ents. 
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CHIPMAN,  P.  J. — This  is  an  action  to  recover  the  pos- 
session of  certain  real  property  situated  in  the  city  of  Fresno, 
alleged  to  be  unlawfully  withheld  from  plaintiff  by  defend- 
ants. Defendants  claim  possession  under  the  provisions  of 
a  lease  from  the  owner  to  H.  Graff  &  Co.,  and  by  subleases 
by  the  latter. 

It  appears  that  the  property  in  question  was  the  subject 
of  a  lease  between  the  owner,  one  J.  J.  Eonigshof er,  as  lessor, 
and  H.  Graff  ft  Company,  a  copartnership,  lessees,  dated  De- 
cember 1,  1899,  for  the  term  of  five  years,  from  its  date, 
at  the  yearly  rental  of  $1,500,  payable  monthly  in  advance, 
on  the  first  day  of  each  month,  in  equal  monthly  install- 
ments of  $125.  The  lease  contained  the  following  provision: 
''And  it  is  hereby  further  agreed,  that  the  parties  of  the 
second  part  (lessees)  shall  have  the  privilege  of  one  year's 
additional  lease  on  the  same  terms  and  at  the  same  rental  as 
heretofore,  provided  that  they  signify  their  acceptance  in 
writing  to  the  party  of  the  first  part  (lessor)  on  or  before 
September  first.  Nineteen  hundred  four";  that  the  rental 
was  paid  at  all  times,  as  agreed  in  the  lease,  to  W.  T.  Mat- 
tingly  for  the  lessor,  who  appears  to  have  been  his  agent  to 
receive  the  rental,  up  to  December  1,  1904,  and  was  thereafter 
tendered,  on  the  first  of  each  month,  to  Mr.  Mattingly  but 
was  refused,  no  reason  for  such  refusal  being  given;  that 
in  June,  1904,  H.  Graff,  a  member  of  the  firm  of  H.  Graff  ft 
Company,  forwarded  in  a  letter  by  registered  mail  to  Konigs- 
hofer  at  Alameda,  California,  enclosed  in  one  of  the  firm's 
business  envelopes  ''with  the  firm  name  and  address  in  the 
comer,"  the  following  notice: 

"Fresno,  Cal.,  June  7,  1904. 
"J.  J.  Konigshofer: 

"Take  notice  that  H.  Graff  ft  Co.,  the  lessee  named  in  that 
certain  indenture  of  lease  made  by  you  as  lessor,  to  H.  Graff 
ft  Co.,  as  lessee,  on  December  1st,  1899,  which  said  lease  is 
recorded  in  Volume  H.  of  Leases,  page  133  et  seq.,  thereof, 
Fresno  County  Records,  and  whereby  the  said  lessor  did  lease 
to  the  said  lessee  that  certain  real  property  situated  in  the 
County  of  Fresno,  State  of  California,  and  described  as  fol- 
lows, to  wit: 

"In  the  Wiener  Block  in  the  City  of  Fresno,  County  of 
Fresno,  better  described  as  the  three  stores  nearest  the  alley 
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in  said  block,  said  Wiener  Block  being  on  Tulare  Street 
between  I  and  J  Sts.,  Fresno,  Cal. 

"And  which  said  lease  contains  the  following  covenant: 
*It  is  hereby  further  agreed  that  the  parties  of  the  second 
part  shall  have  the  privilege  of  one  year's  additional  lease 
on  the  same  terms  and  at  the  same  rental  as  heretofore,  pro- 
vided that  they  signify  their  acceptance  in  writing  to  the 
party  of  the  first  part  on  or  before  September  1st,  1904,'  does 
hereby  elect  to  avail  itself  and  accept  the  privilege  contained 
in  said  covenant  just  described,  and  requests  the  continuance 
of  said  lease  under  the  same  terms  as  are  now  contained  in 
said  lease  for  the  period  of  one  year  from  and  after  the  first 
day  of  December,  1904. 


No  explanation  is  given  why  this  acceptance  happened  not 
to  be  signed. 

It  appears,  further,  that  Mr.  Graif  *' received  back  the  reg- 
istry card  receipting  for  the  letter,''  which  was  introduced 
in  evidence  **and  is  signed  by  Mr.  Konigshofer  receipting  for 
the  letter  containing  the  notice  forwarded  by  the  witness  and 
referred  to  in  his  testimony";  before  sending  the  notice 
QraflE  gave  it  to  Mattingly,  who  handed  it  back  to  Graff  and 
told  him  he  would  have  to  furnish  it  to  Mr.  Konigshofer  and 
gave  him  the  latter 's  address  at  Alameda.  It  appeared  that 
H.  Graff  &  Company  was  incorporated  in  1901  and  made  an 
assignment  to  the  corporation  of  the  following  property: 
"The  stock  of  merchandise,  furniture  and  fixtures,  horses  and 
wagons,  certificates  of  stock,  warehouse,  all  bills  receivable 
and  all  indebtedness  due,  together  with  the  good  will  of  that 
business  heretofore  conducted  by  us  in  the  city  of  Fresno 
.  .  .  and  known  as  the  merchandise  business  of  H.  Graff  & 
Company.  It  being  the  intention  ...  to  sell  and  convey 
...  all  their  right,  title  and  interest  and  ownership  in  and 
to  the  said  copartnership  business  of  H.  Graff  &  Company 
and  in  and  to  all  personal  property  of  every  kind  and  char- 
acter owned  and  possessed  by  said  partnership  on  this  date." 
Whether  this  assignment  carried  with  it  the  lease  in  question 
or  was  so  intended  does  not  appear  otherwise  than  from  the 
above  description  of  the  property  assigned. 
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^^^-^  -  ■  ■  ■  ■' 

The  contention  of  appellant  is  that  the  notice  given  by  the 
lessees  failed  to  meet  the  requirements  of  the  lease  which 
required  that  in  the  event  of  seeking  a  renewal  thereof  they 
should  "signify  their  acceptance  in  writing  to  the  party  of 
the  first  part  on  or  before  September  first,  1904";  that  some- 
thing more  than  giving  notice  was  required;  "that  the  writing 
itself  in  and  of  itself  signify  and  prove  the  acceptance  of  the 
lease  and  its  extension  for  the  additional  term/'  which  it 
failed  to  do  because  not  signed  by  the  lessees. 

It  is  not  disputed  that  if  the  notice  or  acceptance,  which 
waa  in  fact  served  upon  the  lessor  in  due  time,  had  been 
signed  by  the  lessees  it  would  have  effected  its  object  and 
would  have  secured  the  additional  term  of  one  year.  The 
sole  question,  therefore,  would  seem  to  be:  Was  the  notice 
ineffectual  to  accomplish  this  object? 

It  seems  to  us  that  the  phrase,  "provided  that  they  (the 
lessees)  signify  their  acceptance  in  writing  to  the  party  of 
the  first  part  (the  lessor),**  means  simply  that  the  lessees 
were  to  make  known,  manifest,  notify,  or  express  in  writing 
their  acceptance  or  desire  to  continue  the  lease,  for  these 
terms  are  synonymous  with  the  term  "signify"  as  used  in 
the  lease.  It  is  doubtless  true  that  it  was  intended  not  only 
that  the  lessees  should  so  make  known  or  signify  in  writing 
their  acceptance  as  to  secure  the  privilege  of  the  additional 
term,  but  also  that  the  lessor  could  hold  them  to  its  per- 
formance; the  acceptance,  in  short,  should  be  mutually  en- 
forceable. 

It  is  also  true,  we  think,  that  the  contract  was  one  for  the 
renewal  of  the  lease,  and  it  was  incumbent  upon  the  lessees 
to  give  notice  of  the  option  within  the  time  limited  in  the 
lease  {Shamp  v.  White,  106  Cal.  220,  [S9  Pac,  527]);  and 
this  they  did.  We  think,  further,  that  upon  compliance  with 
the  condition  as  to  giving  notice  the  lessees  would  then  be 
entitled  to  hold  for  the  additional  term  under  the  original 
lease  and  not  under  the  notice — the  lease  would  then  become 
a  lease  for  both  the  original  and  extended  terms.  {Sheppard 
V.  Rosekrans,  109  Wis.  58,  [83  Am.  St.  Rep.  886,  85  N.  W. 
199].) 

Appellant  cites  several  cases  in  support  of  her  contention. 
Klockenbaum  v.  Pierson,  16  Cal.  375,  was  a  case  where  the 
maker  and  indorser  of  a  note  were  sued.    On  the  day  the 
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note  matured  the  notary  left  a  notice  at  the  residence  of  the 
indorser — who  was  absent  at  the  time — describing  the  note 
and  stating  that  it  was  protested  by  him  for  nonpayment, 
and  that  the  holder  looked  to  the  indorser  for  payment.  The 
court  said:  ''This  notice  was  without  any  signature  of  any 
kind,  nor  did  it  indicate  in  any  way  from  whom  it  pro- 
ceeded. It  was  ineffectual,  therefore,  to  charge  the  indorser." 
There  was  nothing  in  the  body  of  the  notice  or  attached  to 
it  in  any  way  to  show  by  whom  the  notice  waa  given.  In 
Marston  v.  Bradshaw,  18  Mich.  81,  [100  Am.  Dec.  152],  it 
was  held  that  the  officer  taking  the  acknowledgment  of  a 
deed  must  subscribe  the  certificate  and  that  his  name  written 
in  the  body  of  the  certificate  is  not  sufficient.  Held  similarly, 
also,  as  to  the  transcript  of  a  justice's  judgment,  where  the 
same  was  not  signed,  in  Bigelow  v.  Booth,  39  Mich.  624.  So 
held  in  Clark  v,  Wilson,  127  lU.  449,  [11  Am.  St.  Rep.  143, 
19  N.  E.  860],  as  to  the  certificate  of  a  notary,  the  reason 
in  part  being  that  the  statute  required  the  officer  to  sub- 
scribe his  name  to  the  certificate.  The  fourth  Encyclopedia 
of  Law  (second  edition),  200,  is  cited  to  the  effect  that  to 
constitute  the  signing  of  a  bill  or  note  the  drawer's  or  maker's 
name  must  be  written  with  intent  to  authenticate  and  give 
effect  to  the  contract  thereon;  but  at  page  109  of  the  same 
volume  it  is  stated  that,  apart  from  statutory  requirements, 
the  name  need  not  be  subscribed,  and  it  is  sufficient  if  it  ap- 
pear in  any  part  of  the  instrument ;  thus  where  it  is  declared 
that  ''I,  J.  S.,  promise  to  pay"  is  as  good  as  "I  promise  to 
pay,"  signed  ''J.  S."  (Note  2.)  The  intent,  then,  is  not 
alone  shown  by  the  instrument  being  subscribed  by  the  party 
to  be  charged.  (See  Auzerais  v.  Naglee,  74  Cal.  60,  69,  [15 
Pac.  371] ;  California  Canneries  Co.  v.  Scatena,  117  Cal.  447, 
[49  Pac.  462].)  See,  also,  25  Encyclopedia  of  Law,  page 
1065,  where  it  is  stated  that  in  neither  ordinary  nor  legal 
language  are  the  words  ''sign"  or  ''signature"  confined  to 
the  writing  of  the  name  at  the  bottom  of  the  paper.  We  are 
cited  to  Hoffman  v.  Anthony y  6  R.  I.  282,  [75  Am.  Dec.  701], 
to  the  point  that  where  a  notice  of  mortgagee's  sale  was  not 
signed  it  was  held  invalid.  It  appeared  that  the  notice  did 
not  state  who  made  the  mortgage  or  to  whom  it  was  made; 
nor  who  advertised  the  sale;  nor  who  was  to  conduct  the 
sale,  and,  finally,  no  means  were  pointed  out  by  which  any- 
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one  could  ascertain  the  terras  of  the  power  to  sell  or  the  con- 
ditions upon  which  it  might  be  exercised.  Very  properly  the 
notice  was  held  to  be  insufficient.  In  Thomas  et  al.  v.  Catd" 
well  ei  al.,  50  111.  138,  the  action  was  to  recover  for  labor 
and  material  furnished  in  the  erection  of  a  church  building 
under  a  written  contract.  One  Short,  with  others,  was  sued 
upon  this  contract,  and  although  his  name  appeared  in  the 
body  of  the  contract  he  did  not  sign  it,  and  it  was  held  that 
he  was  not  a  party  to  the  agreement  and  it  was  error  to  ren- 
der a  decree  against  him  for  the  payment  of  the  money.  To 
like  effect,  it  is  claimed,  is  D'Argy  v.  Oodefry,  1  Mart  [La.] 
(O.  S.)  75,  but  we  have  not  been  able  to  find  this  case.  Obvi- 
ously these  were  instances  involving  the  binding  force  of 
contracts  which  at  no  stage  had  been  signed  by  the  parties 
sought  to  be  charged.  Clemmons  v.  Brownfield,  19  Mo.  118, 
is  cited,  but  we  find  no  such  case  in  that  volume.  Spinney 
V.  Downing,  108  Cal.  666,  [41  Pac.  797],  was  an  action  in 
which  the  defendant,  by  way  of  cross-complaint,  relied  upon 
a  contract  to  furnish  certain  building  material.  The  court 
said:  ''It  appears  without  conflict  that  it  was  the  understand- 
ing and  agreement  between  plaintiff  and  Downing  that  the 
proposed  contract  should  be  reduced  to  writing,  and  signed 
by  both  parties.  This  fact  is  made  very  clear  by  the  evi- 
dence. The  paper  as  drawn  up  was  signed  by  Downing,  but 
for  some  reason  which  does  not  appear  never  was  signed  by 
the  plaintiff,  Spinney.  It,  therefore,  never  became  a  bind- 
ing or  subsisting  obligation  upon  either."  The  reason  for 
this  was  ''that  the  proposed  contract  contained  reciprocal 
stipulations  and  covenants  upon  the  part  of  each  as  a  consid- 
eration for  the  acts  of  the  other."  In  that  case  the  inten- 
tion was  that  the  contract  should  be  signed  by  both  parties, 
but  here  there  is  no  intention  expressed  or  necessarily  im- 
plied that  the  lessees  should  subscribe  the  acceptance  before 
it  should  be  a  binding  obligation,  nor  was  the  signature  of  the 
lessor  necessary.  The  notice  was  to  be  in  writing  and  suf- 
ficiently authenticated,  but  we  do  not  think  that  such  authen- 
tication could  be  manifested  only  by  signing  the  paper  at 
its  bottom.  It  was  addressed  to  the  lessor  and  directed  him 
to  take  notice  that  the  lessee  (naming  the  firm)  "does  hereby 
elect  to  avail  itself  and  accept  the  privilege  contained  in 
said  covenant  just  described  (the  notice  identified  the  lease 
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by  stating  its  date  and  place  of  record  and  set  forth  the  par- 
ticular clause  granting  the  option),  and  requests  the  con- 
tinuance of  said  lease  under  the  same  terms  as  are  now  con- 
tained in  said  lease  for  the  period  of  one  year  from  and  after 
the  first  day  of  December,  1904.'*  On  its  face  and  in  its 
body  it  appeared  to  have  emanated  from  H.  Graff  &  Co.,  the 
lessees,  and  the  purpose  of  the  notice  is  stated  with  clear- 
ness and  precision.  When  it  was  delivered  to  and  receipted 
for  by  the  lessor  he  could  not  have  doubted  by  whom  it  was 
sent  nor  the  purpose  intended  in  sending  it  Notice,  when 
required  by  statute,  has  been  held  not  the  equivalent  of  knowl- 
edge, but  "notice  of  itself,"  said  the  court  in  Williams  v.  Ber- 
gen, 108  Cal.  166,  171,  [41  Pac.  287,  288],  "imports  that  the 
information  given  thereby  comes  from  an  authentic  source, 
aud  is  directed  to  someone  who  is  to  act  or  refrain  from  act- 
ing in  consequence  of  the  information  contained  in  the  no- 
tice." In  Michigan  State  Ins,  Co.  v.  Soule,  51  Mich.  312,  [16 
N.  W.  662],  the  validity  of  a  foreclosure  sale  was  challenged 
on  the  ground,  among  others,  that  the  notice  of  sale  was  not 
properly  signed.  The  court  held  that  as  the  statute  did  not 
require  the  party  foreclosing  to  sign  his  name  to  the  notice 
"it  was  sufficient  if  the  name  appeared  therein."  (See,  also, 
Fitzpatrick  v.  Fitzpatrick,  6  R.  I.  64,  [75  Am.  Dec.  681].) 
It  was  held  in  Evans  et  at.  v.  Barker  et  al,  101  N.  Y.  289,  [4 
N.  E.  516],  that  "the  omission  to  indorse  upon  papers  served 
or  filed  the  postoffice  address  or  place  of  business  of  the  at- 
torney, as  required  by  rule  2  of  the  Supreme  Court,  is  a  mere 
irregularity,  and  entitles  the  party  served  either  to  return 
the  paper,  or  move  to  set  it  aside ;  but  he  cannot,  after  receiv- 
ing it  without  objection,  safely  disregard  the  function  which 
the  paper  is  designed  to  perform." 

Respondent  cites  an  English  case  quite  in  point.  A  lease 
contained  a  clause  enabling  the  tenant  "to  surrender  and  de- 
liver up  the  premises"  at  the  end  of  every  three  years,  he 
first  giving  the  lessor  "six  calendar  months'  previous  notice 
of  his  intention  so  to  surrender  the  said  premises."  The  no- 
tice given  was  as  follows:  "Notice  to  surrender.  Sir.  I  here- 
by give  you  notice  that  I  will  surrender  and  deliver  up  to 
you,  the  quiet  and  peaceable  possession  of  all  that  and  those 

house  and  lands  of  Altavilla,  which  I  hold  from as 

tenant    Dated  the  22nd  day  of  September,  1863.    To  John 
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Parker  Carleton,  Esq.,  and  all  whom  it  may  concern."  The 
notice  bore  no  signature.  The  action  was  for  rent  notwith- 
standing the  surrender  of  the  possession  by  the  tenant  and 
his  placing  a  keeper  in  charge  on  the  day  noticed.  ''O'Hagan, 
J.  There  are  two  points  in  the  case;  first,  was  the  notice 
sufficient  under  the  terms  of  the  contract!  and,  secondly,  was 
everything  done  by  the  defendant  necessary  to  determine  his 
tenancy  after  the  service  of  notice!  On  both  points  I  agree 
with  the  majority  of  the  court  below.  There  is  nothing  about 
names  or  signatures  in  the  proviso,  and  the  question  substan- 
tially is,  whether,  on  the  face  of  the  notice,  the  parties,  lands, 
dates,  and  so  forth,  are  sufficiently  set  forth  to  convey  the 
intention  of  the  tenant  to  the  landlord.  The  only  question 
is  as  to  the  person  from  whom  the  notice  purports  to  come, 
and  though  he  is  not  specified  by  uame,  yet  he  calls  himself 
the  tenant  of  the  lands  of  Altavilla,  and  the  expression  'sur- 
render' also  shows  that  he  regards  the  relation  of  landlord 
and  tenant  as  subsisting  between  them.  I  think  this  con- 
forms to  the  requirements  of  the  deed.  The  parol  evidence 
merely  showed  what  is  necessary  to  show  by  parol  in  every 
case  of  notice,  i.  e,,  that  the  notice  was  served  and  understood. " 
With  him  concurred  four  justices — one  other  dissenting.  The 
notice  in  the  case  at  bar  is  stronger  in  its  facts  than  the  case 
cited,  for  it  clearly  shows  "from  whom  the  notice  purports 
to  come."  Nor  can  we  see  that  a  different  rule  would  ap- 
ply where  the  notice  is  intended  to  convey  an  intention  to 
hold  over  than  where  the  intention  is  to  surrender  the  prem- 
ises. Appellant  would  distinguish  the  two  cases  on  the 
ground  tiiat  in  Carleton  v.  Herbert,  14  Week.  Rep.  772,  the 
question  was  aa  to  what  amounts  to  sufficient  ''written  no- 
tice," while  here  the  question  is  what  is  a  sufficient  "written 
acceptance."  The  view  we  take  of  the  matter  admits  no 
such  distinction.  It  is  written  notice  of  acceptance,  i.  e.,  no- 
tice of  the  lessee's  intention  to  renew  the  lease,  with  which  we 
are  to  deal  as  it  was  in  the  Carleton  case  written  notice  of 
surrender;  and  after  all  is  said,  it  comes  to  this — what,  un- 
der the  circumstances,  was  sufficient  "written  notice"!  With 
this  notice  in  his  possession,  served  in  June,  1904,  the  lessor 
expressed  no  objection  and  made  known  no  dissent  until  No- 
vember 9,  1904,  when  he  served  notice  on  all  of  the  defend- 
ants that  the  tenancy  would  expire  on  December  Ist  fol- 
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lowing,  and  requiring  them  to  yield  up  possession.  The 
lessees  thereafter,  regularly  on  the  first  of  each  month,  ten- 
dered the  rental,  but  it  was  refused  and  this  action  was  com- 
menced January  28,  1905. 

Just  what  point  plaintiff  relies  upon  in  showing  the  in- 
corporation of  H.  Qraff  &  Co.,  and  the  assignment  of  the 
firm's  partnership  business  to  the  corporation,  is  not  clear. 
It  may  have  been  to  hold  the  corporation  as  subtenant  with 
other  defendants,  and  it  is  urged  also  in  the  argument  to 
show  that  the  notice  was  insufficient  because  the  lessor  could 
not  determine  from  it  whether  it  came  from  the  partnership 
or  from  the  corporation.  The  record  states  the  fact  of  the 
incorporation,  but  does  not  state  that  plaintiff  knew  the  fact 
or  was  in  any  way  misled  by  it  or  acted  upon  it.  We  do  not 
see  that  this  feature  of  the  case  in  any  wise  affects  the  prin« 
cipal  question  argued  by  appellant. 

The  judgment  and  order  are  affirmed. 

Bumetty  J.,  and  Hart,  J.,  concurred. 


[Crim.   No.   128.    First  Appellate   District.— February   21,    1908.] 
Ex  Parte  J.  D.  FLOYD,  on  Habeas  Corpus. 

Habeas  Ck)RPus — Chabob  ov  Attempt  to  Commit  Fokgebt  not  Sup- 
ported BT  Evidence — Mess  Inefpbctual  Authobitt  to  Anotheb 
Person. — The  holding  of  a  defendant  to  answer  under  a  charge 
in  a  police  court  of  an  attempt  to  commit  a  forgery  of  printed 
cigar  orders  is  not  sustained  bj  evidence  of  a  want  of  authority 
to  the  defendant  to  have  them  printed  in  the  names  of  certaia 
cigar  dealers,  and  of  his  assumed  authority  to  have  them  so 
printed  by  a  certain  printer  in  their  names,  at  an  agreed  price  per 
thousand,  where  it  appears  that  said  printer  did  not  attempt  to 
print  them,  nor  intend  to  do  so,  without  direct  authority  from  ths 
cigar  dealers;  and  the  defendant,  under  such  evidence,  is  entitled 
to  be  discharged  on  habeas  corpus, 

lo. — Mere  Intention,  Preparation,  ob  iNEFrEcruAL  SouaTATiON  to 
CoMMFT  Grime  not  an  Attempt. — A  mere  intention  or  prepara- 
tion to  commit  a  crime,  without  any  overt  act,  or  a  mere  ineffectual 
solicitation  to  another  to  commit  a  crime,  which  is  not  eommitted 
or  attempted,  cannot  constitute  an  attempt  to  eonunit  a  erimi^ 
Bor  any  offense  punishable  under  the  Penal  Code. 
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APPLICATION  for  discharge  on  writ  of  habeas  carpus. 
The  facts  are  stated  in  the  opinion  of  the  court 
James  P.  Sweeney,  for  Petitioner. 

COOPER,  P.  J.— On  the  twenty-eighth  day  of  September, 
1907,  a  complaint  was  filed  in  the  police  court  of  the  city  and 
county  of  San  Francisco,  charging  the  defendant  with  "At- 
tempt to  make,  alter,  forge  and  counterfeit  a  certain  instru- 
ment and  duebill  for  the  payment  of  property,  in  the  words 
and  figures  following,  to  wit :  that  the  face  of  said  instrument 
and  duebill  was  figures,  to  wit:  'Good  for  one  12V^c  cigar  at 
any  of  our  stores  on  the  Pacific  Coast.    M.  A.  Gunst  &  Co.*  *' 

An  examination  was  held  by  a  magistrate  of  said  police 
court,  and  defendant  was  held  to  answer  to  the  superior  court 
for  the  crime  of  **  Attempt  to  commit  forgery." 

He  now  applies  to  this  court  to  be  discharged  upon  the 
ground  that  the  evidence  taken  before  said  magistrate  does 
not  show  that  any  public  offense  has  been  committed. 

The  evidence  is  before  us  with  the  petition,  and  shows  the 
facts  to  be  as  follows : 

The  prisoner  had  for  some  time  prior  to  May  31, 1907,  been 
in  the  employ  of  M.  A.  Gunst  &  Co.,  dealers  in  cigars  and 
tobacco  in  the  city  and  county  of  San  Francisco.  About  the 
25th  of  September,  1907,  he  went  to  the  place  of  business  of 
one  Lyons,  a  publisher,  and  after  some  conversation  as  to 
printing  gave  Lyons  an  order  or  request  in  writing  as  fol- 
lows: "September  25,  1907.  I  hereby  authorize  the  Pacific 
Goldsmith  Publishing  Co.  to  print  50,000  tickets  like  sample, 
to  wit,  30,000  for  five  cigars  ea,  12%  cent  cigars;  and  20,000 
for  one  cigar  each  for  12^^  cent  cigars.  Purchasing  Agent 
for  M.  A.  Gunst  &  Co.  Price  to  be  $5  per  thousand.'* 
(Signed)  **J.  D.  Floyd,'*  Lyons  took  the  order,  and  told 
the  prisoner  that  he  would  see  about  it  and  if  everything  was 
correct  he  would  print  the  tickets  as  per  the  order.  M.  A. 
Gunst  &  Co.  had  not  authorized  the  prisoner  to  have  any  such 
tickets  printed. 

The  above  is  all  that  was  done  either  by  the  prisoner  or 
by  IiyoDi.    I^rons  did  not  commence  to  print  the  tickets,  nor 
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did  he  intend  to  do  so  without  authority  from  M.  A.  Ounst 
&Co. 

Do  the  above  facts  show  an  attempt  to  commit  the  crime  of 
forgery! 

An  attempt  to  commit  a  crime  is  an  endeavor  carried  be- 
yond mere  preparation  but  falling  short  of  execution  of  the 
ultimate  design.  It  is  an  act  immediately  and  directly  tend- 
ing to  the  execution  of  the  principal  crime,  and  committed  by 
the  prisoner  under  such  circumstances  that  he  had  the  power 
of  carrying  his  intention  into  execution,  and  would  have  done 
so  but  for  some  intervening  cause.  The  law  recognizes  a  dis- 
tinction between  an  intention  to  commit  a  crime  and  an  at- 
tempt to  commit  such  crime.  An  intention  followed  by  no 
overt  act  cannot  be  punished.  There  is  also  a  distinction  be- 
tween an  attempt  to  commit  a  crime,  and  merely  soliciting 
one  to  commit  it,  as  there  is  between  an  attempt  and  mere 
preparation.  Mere  soliciting  one  to  commit  an  act  which 
would  constitute  a  crime  if  committed  is  not  made  criminal 
by  our  Penal  Code.  It  was  said  by  Blackburn,  J.,  in  the 
early  case  of  Regina  v.  Cheeseman,  Leigh  &  C.  140:  "There 
is  no  doubt  a  difference  between  the  preparation  antecedent 
to  the  offense  and  the  actual  attempt;  but  if  the  actual  trans- 
action is  commenced  which  would  have  ended  the  crime  if 
not  interrupted,  there  is  clearly  an  attempt  to  commit  the 
crime." 

In  the  case  of  People  v.  Murray,  14  Cal.  159,  where  the 
evidence  disclosed  declarations  of  the  defendant  of  his  in- 
tention to  contract  an  incestuous  marriage  with  his  niece,  his 
elopement  with  the  niece  for  that  avowed  purpose,  and  his 
request  to  one  of  the  witnesses  to  go  for  a  magistrate  to  per- 
form the  ceremony,  it  was  held  that  the  acts  fell  short  of  an 
attempt  to  commit  a  crime.  It  was  said  by  Field,  J.:  ''It 
shows  very  clearly  the  intention  of  the  defendant,  but  some- 
thing more  than  mere  intention  is  necessary  to  constitute  the 
offense  charged.  Between  preparations  for  the  attempt  and 
the  attempt  itself  there  is  a  wide  difference.  The  prepara- 
tion consists  in  devising  or  arranging  the  means  or  measures 
necessary  for  the  commission  of  the  offense.  The  attempt  is 
the  direct  movement  toward  the  commission  after  the  prep- 
arations are  made.'* 
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In  People  v.  Stites,  75  Cal.  570,  [17  Pac.  693],  the  court 
said:  ''Mere  intention  to  commit  a  specific  crime  does  not 
itself  amount  to  an  attempt  as  that  word  is  employed  in  the 
criminal  law.  There  must  in  addition  to  the  intent — ^the 
mens  rea — ^be  some  act  done  toward  the  ultimate  accomplish- 
ment of  the  proposed  crime.  But  even  such  acts  do  not 
always  of  themselves  amount  to  an  attempt  or  to  an  offense 
of  which  human  laws  will  take  cognizance.  For  if  they  be 
but  acts  of  preparation,  however  elaborate,  our  municipal  law 
would  not  assume  to  deal  with  them." 

In  People  v.  Compton,  123  Cal.  403,  [56  Pac.  44],  it  was 
said  by  Henshaw,  J.,  in  discussing  an  erroneous  instruction 
in  a  case  where  the  defendant  was  charged  with  forgery: 
•'The  portion  of  the  instruction  above  quoted  is  directed  to 
the  third  class  of  acts — that  is  to  say,  to  the  attempt  to  pass. 
By  it  the  jury  was  told  that  if  one,  having  a  forged  instru- 
ment in  his  possession,  knowing  it  to  be  forged,  delivers  it  to 
another  with  intent  to  have  it  uttered,  published  and  passed 
as  genuine,  he  is  guilty  of  forgery.  But  such  was  not  the 
common  law,  and  such  is  not  the  law  under  our  code.  In 
general,  before  an  attempt  to  commit  a  crime  can  be  made 
out,  some  overt  act  toward  its  commission  other  than  a  mere 
act  of  preparation  for  its  commission  must  be  established. 
.  .  .  Now  the  essence  of  the  third  class  of  forgeries  is  the  at- 
tempt to  injure  an  innocent  person  by  foisting  upon  him  a 
known  false  instrument.  As  is  aptly  said  in  People  v.  Bath- 
hum,  .21  Wend.  509,  where  the  subject  is  learnedly  and  ex- 
haustively considered:  'Uttering  implies  two  parties — ^the 
party  acting,  and  the  one  acted  upon.  If  it  be  by  way  of 
sale,  there  must  be  a  vendee;  if  by  pledge,  there  must  be  a 
pledgee;  if  by  offer,  there  must  be  some  person  to  hear  the 
offer ;  if  it  simply  declare  its  goodness,  there  must  be  some- 
one addressed  as  reader  or  hearer.*  Therefore,  if  one  de- 
liver to  his  agent  a  false  instrument  with  the  design  that 
the  agent  shall  utter  or  pass  it,  the  crime  of  uttering  or  at- 
tempting to  pass  is  not  complete  until  after  some  overt  act 
done  by  the  agent  to  this  end,  for  until  this  shall  come  to 
pass,  in  contemplation  of  law  the  paper  is  still  within  the 
control  of  the  principal,  and  all  the  steps  are  but  steps  of 
preparation.  Equally  true  is  it  that  if  A  and  B  should  con- 
apire  to  commit  a  crime,  and  A  should  deliver  a  forged  in- 
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strument  to  B,  by  whom  it  was  to  be  uttered,  and  B  should 
destroy  the  paper  without  attempting  to  pass  it,  the  crime 
of  uttering  or  attempting  to  pass  would  not  have  been  com- 
mitted, for  there  would  have  been  no  effort  to  foist  it  upon 
an  innocent  person,  and,  as  has  been  said,  if  the  uttering  is 
by  offer,  the  offer  must  be  made  to  someone.** 

Applying  the  reasoning  in  that  case  to  the  present,  Lyons 
was  but  the  agent,  or  rather,  the  person  selected  by  the  pris- 
oner to  do  the  thing  the  prisoner  had  in  mind.  The  instru- 
ment or  ticket  that  was  to  be  forged  or  counterfeited  or  dupli- 
cated was  still,  in  contemplation  of  law,  in  the  possession  and 
under  the  control  of  the  prisoner.  He  could  have  gone  to 
Lyons  and  countermanded  the  order,  and  taken  back  the 
ticket  or  instrument  at  any  time.  Lyons  never  set  a  type, 
procured  paper  or  materials,  or  in  any  way  or  manner  began 
the  work  of  printing. 

We  therefore  conclude  that  the  acts  of  the  prisoner 
amounted  to  nothing  more  than  solicitation,  and  that  an 
actual  attempt  to  commit  the  crime,  within  the  meaning  of 
the  law  and  as  defined  by  the  authorities,  was  not  made.  How- 
ever wrongful  may  have  been  the  intention  of  the  prisoner, 
or  however  criminal  may  have  been  his  motives,  we  cannot 
hold  under  the  authorities  that  the  mere  preparation  or  solici- 
tation, as  disclosed  by  the  evidence  in  this  case,  was  an  at- 
tempt to  commit  the  crime  charged  against  the  prisoner. 

It  is  therefore  ordered  that  he  be  discharged. 

Kerrigan,  J.,  and  Hall,  J.,  concurred* 


[CiT.  No.  815.    Third  AppeHste  IMBtriet.— Febrnarj  81,  1908.] 

;j.  J.  BUHMAN,  JR.,  et  al..  Respondents,  v.  NICKELS  & 
BROWN  BROS,   (a  Corporation),  Appellant 

tJKLAWrUL    DeTAINEB — iNSUFnCDSNT    PUI.    IN    ABATBMXNT — ^PXNDINOT 

Of  PaiOB  Appeal— Determination  Befoeb  Piaa. — ^In  an  BctioB 
of  unlawful  detainer,  where  plaintiff  claimed  title  under  a  eon- 
firmed  executor's  sale  of  the  ranch  involved  in  the  action,  and 
defendant  claimed  under  a  prior  lease  from  the  exeeutore,  condi- 
tioned for  surrender  thereof  upon  thirtj  dayi'  notioa  to  qidt,  snb- 
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ject  to  compensation,  which  was  tendered  by  plaintiff,  upon  giving 
iuch  notice  and  refused,  where  the  only  defense  to  the  action  is 
a  plea  in  abatement  that  the  lessee  appealed  from  the  decree 
confirming  plaintiff's  title,  and  that  the  appeal  was  pending  when 
the  action  was  commenced,  but  was  determined  before  the  answer 
was  filed,  the  plea  in  abatement  is  insufficient,  and  a  demurrer 
thereto  was  properly  sustained. 

Id. — ^Matter  in  Abatement  must  Exist  at  Tims  of  Plea. — ^Matter 
in  abatement  of  the  plaintiff's  action,  to  be  available,  must  exist 
at  the  time  of  the  filing  of  the  plea;  and  a  plea  of  a  prior  action 
pending  is  ineffectual,  unless  it  is  pending  at  the  time  of  the  plea. 

Id. — Plea  of  Determination  of  Appeal — Character  of  Determina- 
tion NOT  Stated — Affirmance  Judicially  Noticed. — Where  the 
pica  of  the  pendency  of  the  former  appeal,  when  suit  was  brought, 
■bowed  its  determination  before  plea,  but  did  not  state  the  ehar- 
acter  of  the  determination,  the  fact  that  the  decree  of  confirmation 
of  sale  appealed  from  by  the  lessee  was  affirmed  will  be  judicially 
noticed  by  this  court. 

Id^ — ^Measure  of  Damaqes — ^Valux  of  Ubs  and  Occupation — ^Admis- 
sion in  Answer->Treblb  Bent  not  Involved. — ^Where  the  amount 
of  the  monthly  value  of  the  use  and  occupation  of  the  premises 
wrongfully  withheld  is  alleged  in  the  complaint  and  not  denied 
in  the  answer,  the  total  value  of  such  use  and  occupation  from 
the  date  of  the  action  to  the  date  of  the  surrender  of  possession 
by  the  defendant  was  properly  adjudged  as  the  measure  of  dam- 
ages under  section  3334  of  the  Civil  Code.  The  lease  having  been 
properly  terminated  by  notice  before  suit,  the  trebling  of  the 
amount  of  monthly  rent  is  not  involved. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County.    H.  C.  Qesford,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bell,  York  &  Bell,  for  Appellant 

Webber  &  Rutherford,  for  Respondents. 

BURNETT,  J.— The  action  is  unlawful  detainer  for  the 
recovery  of  certain  premises  in  the  county  of  Napa  and  dam- 
ages for  the  detention  thereof. 

Before  trial  defendant  surrendered  to  plaintiffs  the  {xw- 
session  of  said  premises,  thereby  leaving  for  determination 
as  the  sole  issue  to  be  tried  the  question  of  damages  for  tlit 
7  CaL  App.— 88 
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use  and  occupation  of  said  land  from  March  7,  1903,  to  and 
including  August  31,  1903,  the  latter  being  the  date  of  said 
surrender. 

From  the  complaint  the  following  facts  appear:  On  De- 
cember 15,  1900,  one  Charles  Robinson  died  testate  in  the 
county  of  Napa;  his  will  was  admitted  to  probate  and  D.  S. 
Kyser  and  B.  W.  Hottel  were  appointed  executors  thereof. 
On  September  2,  1902,  by  an  instrument  in  writing,  said  ex- 
ecutors leased  to  defendant  certain  premises  in  said  county 
known  as  the  Robinson  ranch  for  the  term  of  one  year,  with 
the  following  proviso:  "It  is  further  mutually  understood 
and  agreed  by  the  parties  hereto,  that  in  case  of  a  sale  of  the 
demised  premises  the  second  party  will  quit  and  surrender 
the  said  premises  upon  thirty  days'  notice  and  the  said  first 
party  will  pay  to  the  second  party  the  actual  cost  or  ex- 
pense said  second  party  may  have  been  put  to  in  putting  any 
crop  of  hay  or  grain  upon  said  premises."  On  the  fifteenth 
day  of  October,  1902,  pursuant  to  the  terms  of  the  will,  the 
executors  sold  the  property  to  plaintiffs  and  upon  the  re- 
turn of  said  sale  and  after  notice  given  the  sale  was  confirmed 
by  order  of  the  superior  court,  December  30,  1902.  In  pursu- 
ance of  said  order  the  executors  made  and  delivered  a  deed 
to  plaintiffs  on  January  19,  1903.  On  February  4th  follow- 
ing plaintiffs  served  upon  defendant  a  written  notice  as  pro- 
vided in  the  lease,  demanding  the  possession  of  said  premises; 
on  the  12th  of  February  a  demand  was  made  upon  defend- 
ant to  furnish  plaintiffs  with  a  statement  of  the  actual  cost 
that  defendant  had  incurred  in  putting  in  any  crop  on  said 
premises;  defendant  refused  to  deliver  possession  and  de- 
clined to  furnish  any  statement  of  the  said  expense  incurred 
by  it;  on  March  6th  plaintiff  offered  in  writing  to  pay  de- 
fendant the  sum  of  $4  per  acre  for  every  acre  that  defend- 
ant had  put  to  grain,  said  amount  being  sufficient  to  cover 
the  entire  cost;  **that  said  defendant  unlawfully  holds  over 
and  continues  in  possession  of  said  premises  after  demand 
made,  and  after  the  expiration  of  the  time  specified  and  pro- 
vided in  said  written  lease";  the  monthly  value  of  the  rents 
and  profits  is  $500  per  month. 

The  only  defense  attempted  to  be  set  up  in  the  answer  filed 
February  21,  1906,  which  we  are  called  upon  to  consider  is 
that  an  appeal  was  taken  by  defendant  to  the  supreme  court 
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from  the  order  of  the  superior  court  confirming  the  sale  of 
the  property  to  plaintiffs,  and  "that  said  appeal  from  said 
order  or  decree  confirming  said  alleged  sale  to  plaintiffs  was 
at  the  time  of  the  filing  of  the  complaint  herein  pending  and 
undetermined  in  the  supreme  court,  and  said  appeal  was 
not  determined  until  the  nineteenth  day  of  February,  1904 
(and  said  alleged  order  or  decree  was  during  all  of  said  time 
and  until  the  said  nineteenth  day  of  February,  1904,  duly 
stayed)." 

There  was  a  further  and  supplemental  answer  to  the  ef- 
fect that  defendant  surrendered  possession  on  August  81, 
1903,  but  that  is  not  involved  in  this  appeal. 

A  demurrer  to  the  answer  was  sustained  and,  defendant 
declining  to  amend,  judgment  was  entered  for  plaintifEs  for 
$1,255,  from  which  the  appeal  was  taken. 

Appellant  urges  two  grounds  for  reversal,  but  they  are  so 
manifestly  untenable  as  to  require  scarcely  more  than  a  mere 
statement  of  them.  The  first  is  stated  as  follows:  ''The  per- 
fecting of  the  appeal  from  the  decree  confirming  the  sale  of 
the  premises  to  respondents  suspended  all  further  proceedings 
upon  the  order  or  decree  appealed  from,"  and  quite  a  number 
of  decisions  is  cited  to  the  effect  that  ''where  a  suit  is  pending 
in  the  supreme  court  on  appeal  the  judgment  below  is  sus- 
pended for  all  purposes";  but  the  obvious  reply  is  that  at 
the  time  this  answer  was  filed  setting  up  this  plea  in  abatement 
the  appeal  was  not  pending  in  the  supreme  court  at  all,  but  it 
had  been  decided  against  appellant,  the  decision  affirming  the 
judgment  below,  and  had  been  the  final  judgment  in  the  case 
for  two  years.  The  answer  discloses  the  time  when  the  said 
judgment  was  rendered  by  the  supreme  court  but  it  is  silent 
as  to  its  character.  The  court,  however,  would  take  judicial 
notice  of  the  judgment  affirming  the  order  of  sale.  {HoUen- 
bach  V.  Schnabel,  101  Cal.  312,  [40  Am.  St.  Rep.  57,  35  Pac. 
872] ;  Southern  Pacific  R.  R.  Co.  v.  Painter,  113  Cal.  247, 
[45  Pac.  320].)  Hence,  it  having  been  finally  adjudged  at 
the  time  the  answer  was  filed  that  plaintiffs  were  the  owners 
of  the  property  on  and  after  January  19,  1903,  and  none  of 
the  allegations  of  the  complaint  having  been  denied,  there 
was  nothing  for  the  court  to  do  but  to  find  for  the  plaintiffs 
for  the  value  of  the  unlawful  use  of  the  property  by  defend- 
ant from  March  7  to  August  31,  1903.    Under  appellant's 
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contention  respondents  could  never  maintain  an  action  for 
the  unlawful  detention  of  the  property,  for  the  reason  that 
an  appeal  was  taken  from  the  judgment  directing  the  con- 
veyance of  the  property  to  plaintiffs.  The  vice  of  the  posi- 
tion is  found  in  the  fact  that  appellant  ignores  the  rule  that 
''matter  in  abatement  of  the  plaintiff's  action  must  exist  at 
the  time  of  filing  the  plea.  A  plea  of  a  pending  suit  is  in- 
effectual unless  the  former  suit  is  pending  at  tlie  time  the 
plea  is  filed.'*  (California  Sav.  dh  L,  Soc.  v.  Harris,  111  Cal. 
137,  [43  Pac.  526].)  As  we  have  seen,  at  the  time  the  an- 
swer setting  up  the  plea  was  filed  the  other  suit  was  not  pend- 
ing but  had  been  long  since  finally  determined. 

The  other  contention  is  equally  without  merit.  It  is  as- 
serted that  respondents  were  entitled  to  recover  only  $750,  be- 
ing treble  the  amount  of  the  rent  provided  in  the  lease.  This 
conclusion  is  based  upon  the  erroneous  view  that  respond- 
ents sought  to  recover  under  the  lease.  The  lease  had  been 
terminated  by  the  notice  given  and  defendant  was  unlaw- 
fully holding  over  under  a  claim  that  it  had  the  right  to  re- 
tain possession  by  virtue  of  a  perfected  appeal.  Hence  the 
action  was  for  the  value  of  the  use  of  the  property,  as  pro- 
vided in  section  3334  of  the  Civil  Code.  This  value  was  al- 
leged to  be  $1,255  and  this  was  not  defined  by  the  answer. 

There  is  no  merit  in  the  appeal  and  the  judgment  is  af- 
firmed. 

Chipman,  P.  J.,  and  Hart|  J.,  concurred. 
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[CiT.  No.  398.    First  Appellate  Distriet. — ^Febraarj  22,  1908.] 

J.   CABMICHAEL,  Eeapondent,   v.   B.   CAMPODONIOO, 

Appellant 

Vuvuo  Lami>8  of  Umitkd  States — Land  Aotuallt  Possbmxd  vob 
AoBiouiyruBi  not  Sitbjsot  to  Homxstxad  Entilt — Oustsr — ^Ejiot- 
MINT. — Publie  land  of  the  United  States  actually  inclosed  hj 
fence  and  nsed  hj  the  posseesor  for  a^cultoral  purposes,  without 
other  right,  is  not  subject  to  the  possession  of  a  homestead  claim- 
ant who  has  made  a  homestead  entry  including  such  land  in  the 
United  States  land  ofice,  and  if  such  possessor  is  ousted  by  the 
homestead  claimant,  he  is  entitled  to  recover  the  possession  of  his 
land  in  an  action  of  ejectment  against  such  claimant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mari- 
posa eounty.    N.  D.  Amot,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  A.  Adair,  for  Appellant 

J.  M.  Corcoran,  for  Respondent 

BURNETT,  J.— The  complaint  is  in  the  usual  form  for 
an  action  in  ejectment.  The  denials  of  the  answer  present  a 
striking  illustration  of  the  ^'negative  pregnant/'  but  they 
were  treated  aa  putting  in  issue  all  the  material  allegations 
of  the  complaint  The  affirmative  averment  upon  which  de- 
fendant relied  is  as  follows:  ''AH  the  land  above  mentioned 
was  prior  to  and  up  to  June,  1905,  public  land  of  the  United 
States;  that  on  the  10th  day  of  June,  1905,  this  defendant 
entered  as  a  homestead  said  160  acres  of  land  in  the  United 
States  Land  Office  at  Stockton,  California ;  that  he  now  holds 
the  Land  Office  receipt  No.  7933,  entitling  this  defendant 
to  the  lawful  possession  and  occupancy  of  the  last  above-men- 
tioned tract;  that  he  now  holds  and  occupies  said  premises 
entered  as  a  homestead  under  and  by  virtue  of  the  laws  of  the 
United  States." 

At  the  trial  defendant  admitted  that  a  patent  was  issued 
by  the  state  of  California  on  November  9,  1871,  to  John  Wil- 


Digitized  by  VjOOQ IC 


598  Cabmichael  v.  Campodonioo.      [7  Cal.  App. 

son.  That  the  plaintiff  deraigned  title  from  the  said  pat- 
entee by  mesne  conveyance.  That  the  patentee  and  his  suc- 
cessors in  interest  were  in  the  actual  and  continued  posses- 
sion of  said  land  from  November  9,  1871,  until  the  same  was 
sold  to  plaintiff  about  five  years  ago.  This  was  supplemented 
by  the  testimony  of  plaintiff,  that  said  land  was  inclosed  by 
a  substantial  fence,  and  had  improvements  thereon  and  was 
used  for  agricultural  purposes,  and  that  it  was  in  the  actual 
possession  of  his  tenant,  one  John  Lord,  who  was  ousted  by 
defendant  at  the  time  of  the  latter 's  entry  in  June,  1905. 

The  foregoing  facts  justify  the  findings  and  judgment  of 
the  court  below  in  favor  of  plaintiff.  The  case  of  Oragg  v. 
Cooper,  150  Cal.  584,  [89  Pac.  346],  is  decisive  of  the  con- 
troversy here.  It  is  there  held,  as  stated  in  the  syllabus: 
**  Public  land  of  the  United  States  actually  occupied  and 
possessed  by  one  who  has  it  inclosed  by  a  substantial  fence, 
and  is  using  it  for  agricultural  purposes,  without  other  right, 
is  not  subject  to  entry  by  a  qualified  claimant  under  the 
homestead  laws  of  the  United  States;  and  the  process  of  ob- 
taining from  the  officers  of  the  United  States  a  certificate  of 
such  entry  and  a  receipt  for  fees  paid,  in  pursuance  of  a 
declaration  of  his  intention  to  settle  upon  the  land  as  a  home- 
stead, filed  with  them,  does  not  authorize  him  to  go  upon  the 
land  so  possessed  and  oust  the  prior  possessor,  or  to  recover 
possession  in  an  action  against  him." 

We  see  no  necessity  to  continue  the  discussion,  as  the  other 
questions  suggested  by  appellant  are  entirely  immaterial.  It 
is  probably  true  that  the  state  had  no  title  to  convey  to  Wilson, 
and  that  the  premises  in  controversy  are  still  a  part  of  the 
public  land  of  the  United  States,  but  defendant  is  in  no 
position  to  litigate  these  questions  in  this  proceeding,  and  the 
possession  of  plaintiff  as  aforesaid  and  his  ouster  by  defend- 
ant constitute  sufficient  ground  for  the  action  of  ejectment 

The  judgment  is  affirmed. 

Ghipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[G.r.  No.  874.    Third  Appellate  DiBtriet.— Febniary  22,  1908.] 

ABEL  McPARLAND,  Respondent,  v.  LOUISE  MATTHAI 
et  al.,  Appellants. 

Ejectment — Sufpiciency  of  CompIiAINt. — ^A  complaint  in  ejectment 
containing  the  essential  allegations  as  to  the  estate  of  the  plaintiff, 
possession  hj  defendants  at  the  eommencement  of  the  action,  and 
their  wrongful  withholding  of  the  same  from  the  plaintiff,  is 
■ufficient,  and  a  general  demurrer  thereto  was  properly  overruled. 

Id. — Impropes  Cboss-complaint  fob  Other  Land. — A  cross-complaint 
relative  to  other  land  not  involved  in  the  action,  and  not  relating 
to  or  depending  upon  the  transaction  upon  which  the  action  is 
brought,  and  not  affecting  the  property  to  which  the  action  re- 
lates, is  improper,  and  a  demurrer  thereto  was  properly  sustained. 

h>4 — ^Appea.l  from  Judgment — Absence  of  Evidence — Presumption 
— ^False  Testimony  not  Reviewable.— Where  the  appeal  is  from 
the  judgment-roll,  without  any  bill  of  exceptions  or  evidence  set 
forth,  it  must  be  presumed  that  the  evidence  was  sufficient  to  sus- 
tain the  findings  and  judgment,  and  a  statement  in  appellant's  brief 
that  the  judgment  was  procured  upon  false  testimony  cannot  be 
considered.  If,  however,  the  evidence  were  presented,  the  question 
whether  it  is  false  or  not  is  one  of  fact  to  be  determined  by  the 
trial  court,  whose  determination  of  matters  of  fact  is  usually  eon- 
elusive  upon  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County.    H.  C.  Qesford,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Louise  Matthai,  Bose  Matthai,  and  Warner  Temple,  for 
Appellanta 

Theodore  A.  Bell,  and  Bell,  York  &  Bell,  for  Respondent 

HART,  J. — ^Action  in  ejectment.  The  appeal  is  from  the 
judgment  and  is  brought  up  on  the  judgment-roll  alone. 

The  complaint  is  in  the  usual  form  in  actions  for  the  recov- 
ery of  possession  of  real  property.  It  alleges  that  the  plaintiff 
for  many  years  prior  to  the  commencement  of  the  action  had 
been,  and  "he  now  is,  the  owner  and  entitled  to  the  exclusive 
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possession"  of  the  premises  in  dispute,  and  that  the  "de- 
fendants have  been  and  now  are  in  possession  of  said  prem- 
ises," and  "have  wrongfully  and  unlawfully  withheld,  and 
do  now  wrongfully  and  unlawfully  withhold,  the  possession 
of  said  premises,  and  the  whole  thereof,  from  plaintiflf." 

A  general  demurrer  to  the  complaint  was  overruled  by  the 
court,  and  properly  so.  The  essential  allegations  necessary 
to  an  action  in  ejectment  in  form  are  the  estate  of  plaintiff, 
possession  by  defendants  at  the  commencement  of  the  action 
and  their  wrongful  withholding  the  same.  {Haggin  v.  Kelly, 
136  Cal.  483,  [69  Pac.  140] ;  Hihn  Co.  v.  Fleckner,  106  Cal. 
97,  [39  Pac.  214] ;  Hihn  v.  Mangenberg,  89  Cal.  268,  [26 
Pac.  968] ;  Rego  v.  Van  Pelt,  65  CaL  254,  [3  Pac.  867]  ; 
Payne  v.  Treadwell,  16  Cal.  246.) 

No  error  was  made  by  the  court  in  its  order  sustainincr 
the  demurrer  to  the  alleged  cross-complaint.  The  land  con- 
cerning which  complaint  is  made  by  defendants  in  their  so- 
called  "cross-complaint"  is  not  the  land  referred  to  in  plain- 
tiff's complaint.  The  aflSrmative  matters  set  out  by  defend- 
ants in  no  sense  constituted  a  cross-complaint.  (See  Miils 
v.  Fletcher,  100  Cal.  142,  [34  Pac.  637] ;  Nelson  v.  O'Brien, 
139  Cal.  628,  [73  Pac.  469] ;  PhUlips  v.  Hagart,  113  Cal.  554, 
[54  Am.  St.  Rep.  369,  45  Pac.  843]  ;  Bulwer  etc.  Mining  Co. 
V.  Standard  etc.  Mining  Co.,  83  Cal.  589,  [23  Pac.  1102].) 
The  affirmative  relief  sought  by  the  purported  cross-complaint 
does  not  relate  to  or  depend  upon  "the  contract  or  transac- 
tion upon  which  the  action  is  brought,"  or  does  not  affect  "the 
property  to  which  the  action  relates.*'  (Code  Civ.  Proa,  sec. 
442.) 

The  statement  in  the  brief  of  appellants  to  the  effect  that 
the  judgment  was  procured  through  false  testimony  cannot 
be  considered  here.  There  is  no  bill  of  exceptions,  the  appeal 
being  from  the  judgment  on  the  judgment-roll  alone.  The 
presumption  is  that  the  evidence  is  sufficient  to  support  the 
findings  upon  which  the  judgment  rests.  Besides,  the  ques- 
tion as  to  whether  testimony  is  false  or  not  is  one  which  must 
ordinarily  be  left  exclusively  to  the  determination  of  the  trial 
court,  and  when  so  determined  is  usually  conclusive  on  appeal. 

The  judgment  is  affirmed. 

Burnett,  J.,  and  Chipman,  P.  J.,  concurred. 
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[(Mm.  No.  72.    Second  Appellate  District.— Febrnaiy  25,  1008.] 

THE  PEOPLE,  Respondent,  t.  HARRISON  OLIVER,  Ap- 

pellant. 

GixxiKAL  Law— Sentincb  vob  Lbss  than  Minimum  Term  not  Vom-^ 
Ebrob  not  Cobbxctibi^  to  Detriment  of  Appellant. — ^Wbere 
a  defendant  aeetiEed  of  grand  larceny  and  of  a  prior  conviction 
for  bnrglaiy  pleaded  guilty  of  the  prior  conviction,  and  npon  a 
plea  of  not  guilty  of  the  grand  larceny  waa  found  guilty  thereof, 
a  sentence  for  seven  years,  which  is  three  years  less  than  the 
minimum  provided  by  law  in  such  case,  is  not  void,  and  will  not 
be  corrected  to  the  detriment  of  the  defendant  upon  his  appeal. 

Id. — Cross-examination  of  Defendant  as  Witness — ^Impeachment — 
Prior  Conviction  of  Felony — Construction  of  Codr— Waiver. 
When  the  defendant  becomes  a  witness  in  his  own  behalf,  he  be- 
comes subject  to  all  the  ordinary  rules  of  evidence,  and  his  truth, 
honesty  and  integrity  being  in  issue,  he  may  be  asked  on  cross- 
examination  if  he  had  ever  been  convicted  of  a  felony.  The 
provision  of  section  1025  of  the  Penal  Code,  that  if  defendant 
has  suffered  a  previous  conviction,  and  has  pleaded  guilty  thereof, 
it  shall  not  be  read  to  the  jury  nor  commented  on  at  the  trial,  is 
not  intended  to  prevent  the  asking  of  such  general  question  upon 
cross-examination  of  the  defendant  as  a  witness  in  his  own  behalf. 
By  becoming  such  witness,  he  waives  the  protection  of  that  sec- 
tion of  code. 

Id. — ^Exclusion  of  Witnesses  at  Trial— Discretion. — The  exclusion 
from  the  trial  of  the  witnesses  for  the  prosecution,  at  the  request 
of  the  defendant,  is  not  an  absolute  right  in  all  cases,  but  rests 
In  the  sound  discretion  of  the  court,  which  has  power  to  specially 
except  one  or  more  witnesses  from  the  operation  of  an  order 
made  for  this  purpose;  and  a  suggestion  of  an  abuse  of  discretion 
made  for  the  first  time  in  the  appellate  court  cannot  bs  considered 
In  the  absence  of  any  showing  in  the  record. 

[D. — ^Proper  Refusal  of  Requested  Instructions. — ^The  superior  court 
properly  refused  an  instruction  requested  by  the  defendant,  as  to  the 
weight  to  be  given  to  his  testimony,  and  other  requested  instructions 
which  were  duplicates  of  those  given  by  the  court;  nor  will  the  re- 
fusal of  a  requested  instruction  be  considered  where  no  error  therein 
Is  specified  in  the  record  or  presented  in  the  briefs. 

Id. — Denial  of  Motion  in  Arrest  of  Judgment — ^Nonappealable 
Obder« — ^An  order  denying  a  motion  in  arrest  of  judgment  is  not 
appealable,  and  wiU  not  be  considered  upon  appeal  from  the  judg- 
ment where  no  error  appears  therein. 
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Id. — Support  of  Verdict. — Whew  the  evidence  for  the  people  gut- 
tains  the  verdict  in  eveiy  respect,  its  truthfalness  was  a  question 
for  the  jury,  and  this  court  will  not  disturb  its  finding  for  alleged 
insufficiency  of  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loe 
Angeles  County,  and  from  orders  denying  a  new  trial,  and 
denying  a  motion  in  arrest  of  judgment    B.  N.  Smith|  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  H.  Boser,  J.  C.  Crouch,  and  M.  C.  Hester^  for  Ap- 
pellant 

U.  S.  Webb,  Attorney  (Jeneral,  and  Qeorge  Beebe,  Deputy 
A^ttomey  Oeneral,  for  Respondent 

TAGGART,  J. — Defendant  was  informed  against  for  the 
crime  of  grand  larceny,  and  by  the  information  also  accused 
of  a  previous  conviction  of  burglary.  He  confessed  the  pre- 
vious conviction  and  pleaded  not  guilty  to  the  charge  of  grand 
larceny. 

Upon  the  trial  of  the  offense  charged  the  jury  returned  a 
verdict  of  guilty,  and  the  defendant  was  sentenced  to  impris- 
onment in  the  state  prison  for  the  term  of  seven  years. 

He  appeals  from  the  judgment,  from  an  order  of  the  trial 
court  denying  his  motion  for  a  new  trial,  and  from  an  order 
of  that  court  overruling  his  motion  in  arrest  of  judgment. 

The  first  point  made  on  the  appeal  is  that  the  sentence  im- 
posed (seven  years)  is  less  than  the  minimum  term  of  im- 
prisonment provided  by  the  statute  (Pen.  Code,  sec.  666)  in 
cases  of  conviction  of  grand  larceny  after  a  previous  convic- 
tion of  burglary  (ten  years),  and  therefore  void.  As  said  in 
In  re  Reed,  143  Cal.  634,  [101  Am.  St.  Rep.  138,  77  Pac 
660],  such  a  judgment  is  not  void;  it  is  within  and  not  in 
excess  of  the  statute  {Ex  parte  Soto,  88  Cal.  629,  [26  Pac 
530]).  Even  where  the  term  imposed  is  in  excess  of  the 
maximum  fixed  by  the  statute,  it  is  merely  erroneous,  and  if 
the  judgment  be  reversed  for  this  reason,  the  appellate  court 
will  remand  the  cause  with  directions  to  proceed  to  judgment 
on  the  verdict.     (People  v.  Riley,  48  CaL  549.) 

The  application  of  such  a  rule  to  the  case  at  bar  would 
result  in  inflicting  a  penalty  upon  the  defendant  for  appeal- 
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*  II  I  I  ■  ■     I  1 1  n 

ing  from  the  erroneous  action  of  the  trial  court  This  is  not 
the  policy  of  the  law,  which  appears  to  be  that  where  a  de- 
fendant complains  of  an  error  in  his  own  favor,  such  error 
will  not  be  corrected  to  his  detriment.  For  instance,  where 
a  verdict  was  set  aside  and  a  new  trial  granted  by  the  trial 
court  on  the  ground  that  the  verdict  was  too  favorable  to  the 
defendant,  the  supreme  court  reversed  the  order  and  directed 
the  trial  court  to  proceed  to  pronounce  judgment  on  the  ver- 
dict rendered.  (People  v.  MufUner,  115  Cal.  303,  [47  Pac. 
128].)  The  court  applied  to  the  case  simply  the  rule  that  the 
error  committed  not  being  to  the  prejudice  of  the  defendant, 
he  cannot  complain  of  a  determination  of  his  case  more 
favorable  to  him  than  the  evidence  warranted.  (People  v. 
Bamhart,  59  CaL  381;  People  v.  Maroney,  109  Cal.  279,  [41 
Pac.  1097] ;  Pen.  Code,  sec.  1404.) 

The  defendant  was  a  witness  upon  his  own  behalf,  and  the 
district  attorney  was  permitted,  against  objection,  to  ask  him, 
on  cross-examination,  if  he  had  ever  been  convicted  of  a  fel- 
ony. This  is  assigned  as  error  and  a  violation  of  the  pro- 
visions of  section  1025  of  the  Penal  Code,  that  "In  case  the 
defendant  pleads  not  guilty  and  answers  that  he  has  suffered 
the  previous  conviction,  the  charge  of  the  previous  conviction 
must  not  be  read  to  the  jury,  nor  alluded  to  on  the  triaV* 
The  previous  conviction  charged  in  the  information  was  a 
specific  ** burglary,'*  while  the  question  of  the  district  at- 
torney was  addressed  to  a  ''felony"  generally;  so  that  it  can 
hardly  be  said  that  the  conviction  which  defendant  admitted 
by  his  plea  was  necessarily  the  same  felony  referred  to  by  the 
district  attorney  in  his  question.  But  if  it  be  conceded  that 
this  distinction  cannot  be  drawn,  it  was  not  error  to  permit 
the  question  to  be  asked.  Prior  to  the  re-enactment  of  sec- 
tion 1025  in  1905  it  was  held  that  the  direction  in  section 
1093  tliat  "the  clerk  in  reading  it  (the  indictment  or  in- 
formation) shall  omit  therefrom  all  that  relates  to  such  pre- 
vious conviction,"  did  not  make  it  error  to  ask  this  question 
of  defendant  upon  cross-examination  where  he  had  offered 
himself  as  a  witness  in  his  own  behalf.  (People  v.  Arnold, 
116  Cal.  686,  [48  Pac.  803].)  The  reasons  for  that  opinion, 
addressed  to  the  distinction  drawn  between  section  1093  of 
the  Penal  Code  and  section  2051  of  the  Code  of  Civil  Pro- 
eedure,  appear  equally  applicable  here  ux>on  a  comparison  of 
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the  latter  section  (2051,  Code  Civ.  Proc.)  with  section  1025 
of  the  Penal  Code.  Says  the  court:  *'The  obvious  purpose  of 
this  section  (Pen.  Code,  1093)  was  to  give  the  defendant  the 
benefit  of  withholding  from  the  jury  a  knowledge  of  such 
prior  conviction  in  all  instances  other  than  where,  by  the 
conduct  of  his  own  case,  the  production  of  such  fact  is  ren- 
dered essential  to  a  proper  presentation  of  the  case  of  the 
people.  It  was  not  designed  thereby  to  change  or  affect  the 
ordinary  rules  of  evidence  for  the  elucidation  of  truth,  to 
which  a  defendant,  like  any  other  witness,  subjects  himself 
upon  taking  the  witness-stand.  Under  the  rule  established 
in  this  state  the  defendant's  character  for  truth,  honesty  and 
integrity  is  in  issue  when  he  offers  himself  as  a  witness,  and 
he  thereupon  becomes,  as  held  in  People  v.  Hickman,  113  Cal. 
80,  86,  [45  Pac.  175],  'subject  to  the  same  rules  for  testing 
his  credibility  before  the  jury,  by  impeachment  or  otherwise, 
as  any  other  witness.'  ** 

It  is  clear  that  it  was  not  the  intention  of  the  legislature, 
by  the  re-enactment  of  section  1025,  any  more  than  it  was 
by  the  enactment  of  section  1323,  to  give  to  a  defendant  the 
opportunity  of  making  any  statements  upon  his  direct  exam- 
ination that  he  might  choose,  and  preclude  the  prosecution 
from  testing  the  truth  or  falsity  of  such  statements,  or  to 
prevent  the  people  from  impeaching  the  defendant's  testi- 
mony by  the  same  rules  applied  to  the  testimony  of  other 
witnesses.  {People  v.  Oallagher,  100  Cal.  476,  [35  Pac.  80] ; 
People  V.  Bishop,  134  Cal.  689,  [66  Pac.  976];  People  v. 
Buckley,  143  CaL  388,  [77  Pac.  169].) 

The  refusal  of  the  trial  court  to  exclude  the  witness  Wright 
from  the  courtroom  with  the  other  witnesses,  at  the  request 
of  the  defendant,  was  the  exercise  of  a  proper  discretion  upon 
the  part  of  the  court,  no  prejudice  from  its  action  being 
shown.  The  exclusion  of  the  witnesses  for  prosecution  at  the 
request  of  defendant  is  not  an  absolute  right  in  all  cases,  but 
rests  in  the  sound  discretion  of  the  court  {People  v.  Sam 
Lung,  70  Cal.  515,  [11  Pac.  673] ;  People  v.  Hong  Ah  Duck, 
61  Cal.  387;  People  v.  Oamett,  29  Cal.  622),  and  this  in- 
dudes  the  power  to  specially  except  one  or  more  witnesses 
from  the  operation  of  an  order  made  for  this  purpose.  It  is 
the  general  practice,  as  observed  by  the  court  in  ruling,  to 
permit  some  ofiScer,  active  in  the  prosecution  of  the  ease,  to 
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remain  for  the  purpose  of  advising  the  district  attorney  as  to 
the  facts,  the  interest  and  character  of  witnesses,  etc.  Such 
a  practice  is  proper,  and  charges  that  such  officer  or  witness 
has  abused  his  privilege  should  be  first  brought  to  the  knowl- 
edge of  the  trial  court,  that  they  may  be  corrected,  if  there 
be  any  ground  for  the  charge.  Suggestions  of  such  abuse 
made  for  the  first  time  in  the  appellate  court  cannot  be  con- 
sidered in  the  absence  of  any  showing  in  the  record. 

In  presenting  as  error  the  court's  refusal  to  give  certain 
instructions  requested  by  the  defendant,  quite  a  number  are 
mentioned,  but  no  reasons  are  assigned  or  argument  pre- 
sented why  the  action  of  the  court  was  error.  One  alone 
(No.  XX)  is  specifically  referred  to.  This  instruction  ia 
open  to  the  objection,  so  often  before  the  court,  that  it  sin- 
gles out  the  defendant  as  a  witness  to  call  especial  attention 
to  the  weight  and  defects  of  his  testimony  and  to  declare 
exclusive  rules  by  which  his  testimony  alone  is  to  be  consid- 
ered. It,  in  effect,  instructs  the  jury  that  however  unworthy 
of  belief  they  may  find  the  defendant,  they  must  give  some 
weight  to  his  testimony.  This  is  directly  in  conflict  with  the 
rule  of  evidence  that  the  jury  are  the  sole  and  exclusive 
judges  of  the  weight  of  the  testimony  and  the  credibility  of 
the  witnesses,  which  was  given  in  another  instruction  by  the 
court.  The  refusal  of  this  instruction  was  not  error.  {People 
V.  Winters,  125  Cal.  329,  [57  Pac.  1067] ;  People  v.  Boss,  134 
Cal.  256,  [66  Pac.  229] ;  People  v.  Monreal,  7  Cal.  App.  37, 
[93  Pac.  385].) 

Many  of  the  other  instructions  refused  were  clearly  dupli- 
cates of  those  given  by  the  court,  and  some  were  open  to  the 
same  objection  as  No.  XX,  and  the  court  properly  refused  to 
give  these.  If  there  is  any  reason  why  the  action  of  the  trial 
court  in  refusing  to  give  the  other  instructions  asked  by  de- 
fendant was  error,  it  has  neither  been  specified  in  the  record 
nor  presented  in  the  briefs  filed.  Nothing  being  urged  and 
no  suggestion  made  why  the  trial  court's  action  was  erroneous, 
it  is  not  necessary  for  ns  to  consider  these  instructions. 

The  attempted  appeal  from  the  order  denying  defendant's 
motion  in  arrest  of  judgment  is  ineffective,  as  no  such  appeal 
is  authorized  by  the  code  or  our  system  of  practice.  {People 
V.  Lannon,  139  Cal.  635,  [73  Pac.  586].)  No  presentation  of 
«ny  matters  which  might  be  considered  in  connection  with 
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this  ruling  has  been  made  upon  the  appeal  from  the  judgment 
The  order  denying  the  motion  for  a  new  trial  is  also  assigned 
generally  as  error,  without  specification,  other  than  that  the 
evidence  is  insufiScient  to  sustain  the  verdict  and  judgment. 

Under  the  latter  head,  it  is  contended  that  the  evidence 
does  not  establish  an  exclusive  possession  of  the  stolen  prop- 
erty by  defendant,  and  that  proof  of  possession  is  not  alone 
suflScient  to  sustain  a  conviction  of  larceny.  The  latter  prop- 
osition may  be  conceded  as  a  question  of  law,  but  it  has  no 
application  to  the  facts  of  the  case  at  bar.  The  evidence  for 
the  people,  if  true,  sustains  the  verdict  in  every  respect.  Its 
truthfulness  was  a  question  for  the  jury,  and  this  court  will 
not  disturb  their  finding  in  this  regard. 

No  prejudicial  error  appearing,  the  judgment  and  order 
denying  motion  for  new  trial  are  aflSrmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 


[Civ.   No.   346.    Second  Appellate  District. — ^February  25,   1908.] 

MAE   MEEK,   Appellant,  v.   SOUTHERN   CALIFORNIA 
RAILWAY  COMPANY,  Itespondent 

AppbaI/— Review — Suppoet  of  Judgment— Insuppicient  Specipkul- 
TioNs  FOR  New  Tkial — Affirmancs. — On  appeal  from  the  judg- 
ment and  from  an  order  denying  a  new  trial,  where  the  findings 
fullj  support  tne  judgment  for  the  respondent,  and  there  are  no 
sufficient  specifications  of  error,  or  of  insufficiency  of  the  evidence 
to  support  the  findings  in  the  motion  for  a  new  trial,  the  judg- 
ment and  order  appealed  from  must  be  affirmed. 

Id. — General  Specification  Insufficient — ^Rule  as  to  Absence  op 
Evidence  Inappucable. — A  general  specification  is  insufficient 
where  there  is  more  than  one  finding,  and  it  is  impossible  to 
ascertain  which  finding  is  attacked;  and  the  rule  where  there  is  ftn 
entire  absence  of  evidence  is  inapplicable  where  one  of  the  findings 
is  clearly  supported  by  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ixw 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Charles  Monroe,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Bernard  Potter,  and  Frank  James,  for  Appellant. 

T.  J.  Norton,  B.  B.  Milliken,  and  E.  W.  Camp,  for  Re- 
spondent. 

ALLEN,  P.  J. — ^Appeal  by  plaintiflP  from  a  judgment  of 
the  superior  court  of  Los  Angeles  county  in  favor  of  de- 
fendant and  from  an  order  denying  a  new  trial. 

The  action  was  by  a  passenger  who  had  been  ejected  from 
a  train  by  defendant's  servants  without  cause  and  in  a 
violent  manner.  The  complaint  stated  facts  sufficient  to  en- 
title plaintiff  to  general  damages,  and,  in  addition,  set  out 
certain  facts  entitling  her  to  special  damages.  The  answer 
denied  the  various  allegations  of  the  complaint,  and  by  way 
of  further  defense  pleaded  an  accord  and  satisfaction. 

The  court  found  in  favor  of  plaintiflf  upon  each  of  the 
allegations  of  the  complaint  relating  to  general  damages,  but 
against  plaintiff  on  her  plea  of  special  damages ;  and  found  in 
favor  of  defendant  upon  the  plea  of  accord  and  satisfaction. 

The  findings  are  sufficient  to  support  the  judgment.  The 
only  specifications  of  error  found  in  the  statement  on  motion 
for  a  new  trial  are,  that  'Hhe  plaintiff  gave  and  duly  served 
and  filed  her  notice  of  intention  to  move  for  a  new  trial,  upon 
the  grounds  that  the  evidence  is  insufficient  to  justify  the 
findings  and  decision  of  the  court;  that  the  findings  and  de- 
cision of  the  court  are  against  law."  We  cannot  consider 
the  statement  on  motion  for  a  new  trial  to  determine  whether 
or  not  the  evidence  supports  the  findings  and  decision,  for 
the  reason  that  the  statement  contains  no  specifications  of 
error,  as  provided  by  section  648  of  the  Code  of  Civil  Pro- 
cedure. That  section  provides  that  "when  the  exception  is 
to  the  verdict  or  decision  upon  the  ground  of  the  insufficiency 
of  the  evidence  to  justify  it,  the  objection  must  specify  the 
particulars  in  which  such  evidence  is  alleged  to  be  insuffi- 
cient." It  is  insisted  by  appellant  that  this  section  has  no 
application  when  a  single  finding  only  is  against  the  appellant 
and  all  the  other  findings  are  in  her  favor.  Under  the  record 
in  this  case  it  is  unnecessary  to  pass  upon  this  question,  for, 
as  a  fact,  there  are  two  findings  against  appellant,  and  from 
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the  general  specifications  it  is  not  possible  to  ascertain  which 
finding  is  attacked.  In  Swift  v.  Occidental  Mining  etc.  Co., 
141  Cal.  168,  [74  Pac.  700],  it  is  said,  in  speaking  of  the 
rule  established  by  the  section  referred  to:  ''That  the  object 
of  the  rule  requiring  these  specifications  is,  first,  to  shorten 
the  statement  of  the  evidence  by  excluding  everything  irrel- 
evant to  the  specified  fact;  and,  second,  to  notify  the  oppos- 
ing party  of  the  particular  finding  called  in  question,  in 
order  that  he  may  see  that  the  statement  fairly  and  fully 
presents  the  evidence  bearing  upon  that  particular  matter.'* 
The  statement  on  motion  for  a  new  trial  in  the  case  at  bar 
only  purports  to  contain  such  evidence  as  is  material  to  the 
case,  which  must  be  construed  as  a  statement  that  it  is  all 
of  the  evidence  material  in  connection  with  the  findings  speci- 
fied as  unwarranted.  ''The  specifications  should  in  some 
form  distinguish  each  particular  proposition  of  fact  excepted 
to  from  all  others  found  by  the  court."  {Dawson  v.  SchlosSy 
93  Cal.  194,  [29  Pac.  31];  De  Molera  v.  Martin,  120  Cal. 
546,  [52  Pac.  825].)  Treating  the  grounds  of  motion  for 
new  trial  found  in  the  statement  as  being  specifications  of 
error,  the  trial  court  was  not  advised,  either  when  settling 
the  statement  or  hearing  the  motion  for  new  trial,  as  to  what 
particular  finding  of  fact  the  moving  party  claimed  was  un- 
supported. It  cannot  be  said  that  there  was  no  evidence  in 
support  of  either  finding  against  plaintiff,  for  on  the  plea  of 
special  damages  the  finding  is  entirely  warranted  from  the 
evidence.  Hence,  the  rule  applying  where  there  is  an  entire 
absence  of  evidence  is  not  applicable  here. 
Judgment  and  order  affirmed. 

Shaw,  J.,  and  Taggart,  J.,  eoncorred. 
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ICHt.  No.  418.    Seeond  Appellate  District— Februarj  88,  1008.] 

JAMES  A.  HILL,  Respondent,  v.  STEPHEN  A.  D.  CLAHE 
et  al.,  Appellant& 

MiOHANio'8  Lien — Gontbaot  to  Gradb  Ijamd— Sxtbstantxal  Pkbtoem- 
▲NGS — Question  oy  Fact — Findinqs.— A  meehanio's  lien  may  be 
Bustained  to  enforce  compensation  for  work  and  labor  done  under 
a  contract  to  grade  land  where  the  court  found  that  the  work 
was  substantially  performed,  and  that  a  small  allowance  should 
be  made  for  the  cost  of  supplying  any  deficiency  to  make  it 
fully  conform  to  the  contract.  The  finding  of  the  eourt  upon 
the  question  of  fact  as  to  the  substantial  performance  of  the  con- 
tract is  as  conclusive  as  upon  any  other  fact 

Id. — Denial  07  Motion  fOB  Nonsuit— Ebsob  Cubed  bt  Subsequbnt 
Supply  oy  Evidence. — Error  in  refusing  a  motion  for  a  nonsuit 
is  cured  by  subsequent  evidence  warranting  findings  that  the 
work  was  substantially  performed  in  good  faith,  entitling  the 
contractor  to  compensation. 

Id. — Conclusiveness  oy  Findings  Unassailed. — ^Findings  unassailed 
for  insufficiency  of  the  evidence  must  be  taken  as  conclusively  true. 

Id. — Evidence — Construction  oy  Word  "Grade"  in  Contract. — The 
word  "grade"  in  a  contract  which  explicitly  states  the  exact 
grade  to  which  the  property  should  be  brought  is  unambiguous, 
and  it  was  error  to  admit  testimony  as  to  the  construction. 

Id. — Irrei^evant  Question  as  to  Damages — ^Disallowance  not  Pbx- 
jUDidAL.— Where  no  issue  was  raised  as  to  liquidated  damages, 
it  was  not  error  to  disaUow  a  question  addressed  to  a  defendant 
as  to  what  extent  he  was  injured,  by  failure  of  the  plaintiff  to 
complete  the  work;  and  it  appearing  that  the  work  was  substan- 
tially performed,  the  disallowance  of  the  question  could  not  be 
prejudicial. 

Id^ — ^Attorneys'  Fees. — Attorneys'  fees  cannot  be  allowed  npon  the 
foreclosure  of  a  mechanic's  lien. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  LO0 
Angeles  County.    G.  A.  Oibbs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

M.  W.  Conkling,  and  J.  L.  Fleming,  for  Appellants. 

H.  L.  Dunnigan,  Haas,  Oarrett  &  Dunnigan,  and  Borden 
ft  Carhart,  for  Respondent 
7  CaL  Appw-^ 
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ALLEN,  P.  J. — This  is  an  appeal  from  a  judgment,  the 
evidence  taken  at  the  trial  being  presented  in  a  bill  of  ex- 
ceptions. 

The  action  was  one  brought  by  plaintiff  to  foreclose  a  lien 
on  account  of  certain  work  and  labor  performed  in  grading 
a  tract  of  land  under  a  written  contract  with  defendant,  the 
Dwner.  This  contract  specified  the  exact  lines  of  grade  to 
which  the  premises  should  be  brought,  and  for  which  work  the 
plaintiff  was  to  receive  $1,000  upon  completion.  Upon  the 
trial  the  plaintiff  did  not  show  that  he  had  complied  with 
the  contract  in  any  manner  other  than  as  required  by  his 
construction  thereof,  which  was  that,  when  he  had  taken  off 
the  earth  from  the  high  places  and  with  it  filled  in  the  low 
places  to  the  extent  of  the  material  within  the  lines  of  the 
work,  he  had  done  all  that  was  required  of  him  by  the  con- 
tract; and  the  court  permitted  plaintiff,  under  objections,  to 
introduce  testimony  tending  to  show  that  the  word  "grade," 
as  used  in  the  contract,  had  by  the  custom  of  business  no 
other  construction  than  that  given  it  by  plaintiff;  that  by 
the  use  of  the  word  ''grade''  in  the  contract  it  was  never  in- 
tended to  require  that  dirt  should  be  hauled  from  the  outside. 

At  the  conclusion  of  the  plaintiff's  testimony  defendants 
moved  for  a  nonsuit  upon  the  ground  that  the  plaintiff  had 
failed  to  show  that  the  contract  set  out  in  the  complaint  had 
been  substantially  fulfilled  or  completed,  which  motion  was 
denied,  with  an  exception.  Thereupon,  defendants  introduced 
testimony  tending  to  show  the  extent  to  which  the  work  had 
been  done  and  the  amount  of  labor  and  expense  incident  to 
its  entire  completion;  and  plaintiff  was  permitted  to  intro- 
duce testimony  in  rebuttal  in  connection  with  such  question  of 
completion  and  cost. 

At  the  conclusion  of  the  testimony,  the  court  filed  its  find- 
ings of  fact,  wherein  it  found  that  plaintiff  furnished  and 
performed  the  labor  agreed  to  be  furnished  and  performed, 
and  substantially  performed  said  contract  according  to  its 
terms ;  that  in  the  performance  of  said  contract  plaintiff  failed 
to  grade  the  property  exactly  to  conform  to  the  lines  speci- 
fied in  said  contract;  that  plaintiff  endeavored  in  good  faith 
to  perform  said  contract;  that  defendants  would  not  permit 
plaintiff  to  cut  certain  high  places  to  the  specified  grade, 
which,  had  he  been  permitted  so  to  do,  would  have  provided 
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sufficient  dirt  on  the  property  to  bring  the  entire  property  to 
the  grade  specified  in  said  contract;  that  plaintiff  failed  to 
bring  in  dirt  to  fill  up  the  low  places  on  said  property;  that 
the  defect  is  one  that  can  be  remedied,  and  the  damage  caused 
by  the  failure  of  plaintiff  to  bring  in  dirt,  including  the 
cost  of  supplying  the  deficiency,  amounts  to  the  sum  of  $150 ; 
that  such  sum  would  correct  the  work  done  by  said  contractor 
to  make  it  conform  to  the  contract  aforesaid.  And,  as  a 
conclusion  of  law,  the  court  found  that  plaintiff  was  entitled 
to  judgment  for  $650,  being  the  amount  of  the  contract  price 
less  a  payment  of  $200  theretofore  made,  and  the  $150  neces- 
sary to  an  entire  completion  of  the  contract,  together  with 
$2.45  paid  for  verifying  and  recording  the  claim  of  lien  and 
$50  for  attorneys'  fees;  and  a  decree  for  the  sale  of  the 
property  in  the  ordinary  way  on  default  in  the  payment  of 
such  judgment. 

The  findings  are  not  attacked  by  any  specifications  of  error 
relating  to  insufficiency  of  evidence  for  their  support. 

The  principal  contention  of  defendant  upon  this  appeal  is, 
that  the  judgment  should  be  reversed  because  of  the  action  of 
the  court  in  denying  the  motion  for  nonsuit.  In  a  former 
opinion  filed  in  this  case  this  court  reversed  the  judgment  of 
the  trial  court  upon  the  ground  that  such  motion  for  nonsuit 
should  have  been  granted.  Upon  a  rehearing  of  the  case, 
however,  we  are  satisfied  that  we  overlooked  the  effect  which 
should  be  given  the  findings  of  fact.  While  it  is  true  that 
the  court  would  have  been  warranted  in  granting  the  motion 
for  nonsuit  when  made,  yet  sufficient  appears  in  the  record 
to  show  that  the  omission  of  the  requisite  proof  upon  the  part 
of  plaintiff  in  the  first  instance  was  supplemented  by  subse- 
quent evidence  properly  received  upon  the  trial;  and,  under 
the  well-established  rule,  such  subsequent  proof  will  have  the 
effect  to  cure  the  error  in  denying  the  original  motion.  The 
rule  is  well  established  that  in  cases  of  this  character  the 
performance  of  a  contract  need  not  in  all  cases  be  literal  and 
exact  in  order  to  entitle  a  plaintiff  to  compensation  therefor; 
that  a  substantial  performance  is  all  that  is  required.  {Har- 
lan V.  Stufflebeem,  87  Cal.  512,  [25  Pac.  686].)  ''Whether 
the  contract  has  been  substantially  performed  is  a  question  of 
fact  which  must  be  determined  by  the  trial  court  in  each  in- 
stance from  the  facts  and  circumstances  in  that  case,  and  the 
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finding  of  the  trial  court  upon  that  point  is  as  conclusive  as 
is  its  finding  of  any  other  fact."  {Schindler  v.  Green,  149 
CaL  755,  [87  Pac.  627].)  The  findings  not  being  challenged 
as  unsupported  by  the  evidence,  we  must,  therefore,  accept 
the  same  as  conclusive  upon  the  question  of  good  faith  and 
substantial  completion.  While  findings  of  fact  are  not  proper 
on  a  motion  for  nonsuit,  yet,  under  the  circumstances  of  this 
case,  in  determining  whether  or  not  the  subsequent  proof  has 
supplied  any  omission  in  the  plaintiff's  testimony,  we  may 
look  into  the  findings  to  determine  that  fact,  rather  than  into 
the  evidence  in  the  bill  of  exceptions  as  the  evidence  to  sup- 
port such  findings  will  be  presumed  to  have  been  introduced. 
In  the  light  of  subsequent  events,  therefore,  there  was  no  pre- 
judicial error  in  denying  the  motion  for  nonsuit. 

It  is  further  insisted  by  appellant  that  the  court  erred  in 
admitting  the  testimony  of  witnesses  as  to  the  construction 
to  be  given  the  word  ''grade"  in  a  contract  where  the  same 
iQEvecifically  states  the  exact  grade  to  which  the  property  should 
be  brought.  We  quite  agree  with  appellant  in  this  regard. 
There  was  no  room  for  construction.  The  contract  was  specific 
as  to  the  lines  to  which  the  grade  should  be  brought;  but, 
looking  again  into  the  findings  we  see  that  the  court  finds 
that  there  was  sufiScient  dirt  on  the  ground  to  bring  the  prop- 
erty to  the  precise  grade  fixed  in  the  contract.  Hence,  the 
evidence  offered  as  applicable  to  cases  where  there  was  an  in- 
sufficiency of  earth  could  not  prejudice  defendant  in  this  case. 

We  perceive  no  error  in  the  action  of  the  court  sustaining 
the  objection  to  a  question  asked  defendant,  as  follows:  ''Can 
you  state  to  the  court  how  much  and  to  what  extent  you  have 
been  injured  by  the  failure  of  the  plaintiff  to  complete  this 
work;  the  question  is,  can  you  tellt"  The  contract  provided 
for  a  fixed  sum  as  liquidated  damages  for  delay  in  the  com- 
pletion of  the  work  beyond  the  time  specified  in  the  contract. 
No  issue  was  presented  as  to  the  amount  of  the  liquidated 
damages,  or  claim  on  account  thereof,  and  the  question  ob- 
jected to  could  have  no  reference  thereto ;  and  the  court  find- 
ing that  the  contract  was  substantially  completed,  there  was 
no  room  for  inquiry  as  to  the  damages,  and  no  prejudice  could 
result  to  defendant  from  such  ruling. 

The  appeal  from  the  judgment,  however,  presents  the  ques- 
tion involved  in  an  allowance  of  attorneys'  fees.    In  Build- 
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en'  Supply  Depot  v.  O'Connor,  150  Cal.  265,  [119  Am.  St. 
Bep.  193,  88  Pac.  982],  it  is  held  that  an  attorney's  fee  cannot 
be  allowed  in  the  foreclosure  of  a  mechanic's  lien,  even  though 
provided  by  statute.  The  same  reasons  which  impelled  that 
decision  are  applicable  here,  and  the  court  erred  in  awarding 
an  attorney's  fee. 

The  judgment  of  the  superior  court  is,  therefore,  modified 
by  striking  therefrom  the  words,  ''and  for  the  further  sum 
of  $50  hereby  allowed  said  plaintiflP  for  attorneys'  fees  in  this 
action";  and,  as  so  modified,  is  ordered  afiBrmed,  appellant  to 
recover  costs  on  appeal 

Shaw,  J.y  and  Taggart,  J.,  concurred. 


[Crim.  No.  78.    Seeond  Appellate  District.— Febroar/  28,  1008.] 

THE  PEOPLE,  Respondent,  v.  RAFAEL  V.  BORREGO, 

Appellant 

Gbiminal  Law— ItiuBDEs— ^ELr-DEFENSB— Ebbob  in  Instbuctino  Jubt 
— ^Weight  07  Defendant's  Evidence. — Upon  the  trial  of  a  de- 
fendant charged  with  murder,  where  there  was  evidence  for  the 
prosecution  tending  to  show  murder,  and  foi  the  defendant  tend- 
ing to  show  that  he  acted  in  self-defense,  it  was  prejudicial  error 
to  instruct  the  jury  that  they  should  consider  the  situation  of 
the  defendant  and  the  manner  in  which  he  would  be  affected  b/ 
the  verdict  in  determining  the  weight  of  his  testimony,  as  being 
in  effect  an  argument  against  the  defendant  upon  a  matter  of 
fact 

Id. — Verdict  Favobabls  to  Defendant— Manslauohteb. — ^Where  the 
defendant  was  charged  with  murder  and  convicted  of  manslaughter 
he  cannot  be  heard  to  complain  of  that  verdict  on  the  ground 
that  the  evidence  would  have  justified  a  conviction  for  murder. 
He  cannot  thus  complain  of  the  more  favorable  verdict  on  that 
ground. 

Id. — ^Pbofkb  iNSTBUonoN  as  to  Manslauohteb.— Every  charge  of 
murder  includes  a  charge  of  manslaughter;  and  the  jury  were 
properly  instructed  to  that  effect. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County,  and  from  an  order  denying  a  new  triaL 
Z.  B.  West»  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

A.  B.  Holston,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Respondent 

TAGGART,  J. — ^Defendant  was  charged  with  murder,  in 
the  killing  of  one  Juan  Orosco,  and  upon  trial  found  guilty 
of  manslaughter.  He  appeals  from  the  judgment  on  this 
verdict,  and  from  an  order  denying  his  motion  for  ft  new 
trial. 

Orosco,  who  was  a  deputy  constable,  gave  a  dance  at  a 
dance-hall  in  Los  Alamitos,  in  the  county  of  Orange,  on  the 
night  of  August  25,  1907.  Defendant,  who  had  been  drinking 
wine  more  or  less  all  day,  attended  the  dance  and,  while  in 
the  ballroom,  became  involved  in  some  trouble  with  one  Arthur 
Murrietta,  who  was  Orosco  *s  helper  or  assistant.  There  was 
an  exchange  of  opprobrious  names  and  threats  between  de- 
fendant and  Murrietta,  and  the  latter  grabbed  defendant's 
hands  to  prevent  him  from  pulling  a  weapon.  Orosco  came 
up,  directed  Murrietta  to  turn  the  defendant  loose,  and  told 
the  latter  he  was  under  arrest.  Some  of  the  witnesses  for 
defendant  testified  that  Orosco  followed  the  direction  to  Murri- 
etta with  the  further  remark,  *'I  will  fix  him";  and  another 
witness  testified  that  Orosco  merely  said  to  the  defendant, 
"You  are  under  arrest,  and  I  will  make  it  all  right  in  the 
morning."  Defendant  thereupon  went  out  of  the  room,  Mur- 
rietta and  Orosco  remaining  in  the  house.  In  about  five 
minutes  after  defendant  left  the  room  he  fired  a  pistol  shot 
into  the  ground  a  short  distance  from  the  dance-halL  There- 
upon Orosco  went  out,  followed  by  Murrietta.  The  former 
took  a  step  or  two  from  the  platform  in  front  of  the  door 
and  defendant  shot  him,  death  following  immediately.  Orosco 
half  turned  and  fell  into  the  arms  of  Murrietta,  and  then 
dropped  upon  the  ground. 

Orosco  and  defendant  were  friends  and  had  had  no  previous 
quarrels,  and  no  motive  for  the  shooting  appears,  except  that 
derived  from  the  statement  by  the  defendant  that  Orosco 
was  advancing  toward  him  with  a  gun  in  his  hand,  and  such 
motive  as  can  be  inferred  from  the  foregoing  facts.    But 
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one  other  witness  testified  that  Orosco  was  advancing  with  a 
gun  in  his  hand  toward  defendant  when  the  shooting  oc- 
curred, although  there  is  evidence  that  a  gun  fell  upon  the 
ground  where  Orosco  was  shot,  and  circumstances  tending  to 
corroborate  this  statement.  Defendant  was  a  witness  in  his 
own  behalf,  and  one  of  but  two  witnesses  who  saw  the  gun  in 
Orosco 's  hand,  rendering  his  testimony  of  great  moment  to 
his  defense. 

If  the  words  "I  will  fix  him"  were  spoken  by  Orosco  they 
were  not  heard  by  the  defendant,  and  his  justification  of  self- 
defense  rests  largely  upon  his  own  testimony  as  to  Orosco 's 
actions. 

Under  such  circumstances  the  giving  of  the  instruction  (No. 
30}  calling  the  especial  attention  of  the  jury  to  the  situation 
of  the  defendant  and  the  manner  in  which  he  would  be 
affected  by  the  verdict ,  and  informing  them  that  they  should 
consider  this  in  determining  the  weight  to  be  given  his  state- 
ments, and  the  likelihood  of  his  coloring  his  testimony,  etc., 
was  clearly  prejudicial  error.  The  criticism  of  this  instruc- 
tion by  the  supreme  court  in  numerous  cases,  and  its  repeated 
cautioning  against  the  giving  of  it  having  gone  unheeded,  it 
at  last  declared  in  People  v.  Maughs,  149  Cal.  263,  [86  Pac. 
187],  that  in  all  future  cases  its  giving  on  behalf  of  the  pros- 
ecution would  be  sufficient  to  justify  a  reversal  of  the  judg- 
ment. The  instruction  is,  in  effect,  an  argument  against  the 
defendant  upon  a  matter  of  fact,  delivered  by  the  court.  As 
said  in  People  v.  Winters,  125  Cal.  330,  [57  Pac.  1067],  the 
credit  to  be  given  to  the  testimony  of  the  defendant,  like  that 
of  any  other  witness,  is  a  matter  with  which  the  court  has 
nothing  to  do.  To  give  such  an  instruction  is  to  expressly  dis- 
parage the  defendant,  "the  very  thing  that  a  court  has  no 
authority  to  do,  in  view  of  our  constitutional  provision." 
{People  V.  Ryan,  152  Cal.  364,  [92  Pac.  853].) 

In  so  far  as  they  have  been  presented,  we  see  no  error  in 
the  refusal  of  the  other  instructions  asked  by  the  defendant 
and  refused  by  the  court. 

No  prejudicial  error  was  committed  by  the  trial  court  in 
its  rulings  as  to  the  admission  and  rejection  of  testimony  com- 
plained of,  and  the  assignment  of  error  based  upon  the  mis- 
conduct of  counsel  is  withdrawn  by  appellant  in  his  reply 
brief. 
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It  is  true,  as  claimed  bj  appellant,  that  the  evidence  in 
the  case  would  have  sustained  a  verdict  of  murder,  but  the 
appellant  cannot  be  heard  to  complain  of  a  verdict  of  man- 
slaughter for  this  reason.  Every  charge  of  murder  includes 
manslaughter,  and  the  jury  were  properly  instructed  that 
they  might  render  such  a  verdict.  The  doctrine  is  well  set- 
tled that  the  defendant  cannot  complain  because  the  verdict 
was  more  favorable  to  him  than  the  evidence  warranted. 
(People  V.  Muhlner,  115  Cal.  305,  [47  Pac.  128].) 

Judgment  and  order  reversed  and  new  trial  granted. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 


[Crim.  No.  57.    Third  Appellate  Di8triet.^Februarf  2S,  1908.] 

THE  PEOPLE,  Respondent,  v.  ROSS  S.  THOMPSON,  Ap- 
pellant 

Cbtminal  Law — ^Infobm ation — ^Titlb  or  Causs — CEBTAmrr  or  Ybkui — 
Clebtoal  Misprision. — Since  an  information  is  required  by  law  to 
eontain  the  title  of  the  cauee  and  the  court  in  which  it  is  filed,  and 
must  show  the  name  of  the  superior  court  of  the  proper  county,  an 
information  charging  the  commission  of  the  offense  by  the  defend- 
ant on  a  specified  date  ''at  said  county  of ,"  shows  a  clerical 

misprision  in  omitting  to  repeat  the  name  of  the  county  in  such 
blank,  which  may  be  disregarded,  and  in  the  use  of  the  words  in  the 
charging  part,  "at  said  county,"  reference  may  be  had  to  the 
name  of  the  county  in  the  title  in  construing  the  ayerment  of 
Tenue,  which  may  be  deemed  sufficiently  certain. 

Id. — ^Detects  in  Form,  When  Disbegabded. — ^Defects  or  imperfections 
in  form  in  informations  or  indictments,  having  no  tendency  to  pre- 
judice the  accused  or  to  deprive  him  of  his  substantial  rights,  ought 
to  be  disregarded. 

APPEAL  from  ft  judgment  of   the  Superior    Court   of 
Tuolumne  County.    Q.  W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  B.  Curtin,  and  B.  J.  White,  for  Appellant 

U.  S.  Webb,  Attorney  General,  and  Geo.  Beebe,  Deputy  At- 
torney General,  for  Bespondent 
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HART,  J. — ^The  appellant  was  accused  by  information  of 
the  crime  of  assault  with  intent  to  commit  rape,  and  upon 
his  trial  in  the  superior  court  of  Tuolumne  county  was  con- 
victed of  an  assault. 

This  appeal  is  taken  from  the  judgment  upon  the  judg- 
ment-roll alone. 

The  only  point  made  by  the  appellant  is  that  the  aver- 
ments of  the  information  fail  to  bring  the  case  within  the 
jurisdiction  of  the  superior  court  of  Tuolumne  county,  in  that 
it  is  not  specifically  alleged  in  the  charging  part  thereof 
that  said  alleged  crime  was  committed  in  said  county.  In 
other  words,  the  claim  is  that  the  information  does  not  af- 
firmatively show  the  venue,  for  which  reason,  it  is  contended, 
the  court  did  not  acquire  or  have  jurisdiction  to  try  the 
appellant  for  the  offense  charged  in  the  information. 

The  information,  including  the  caption,  which  states  the 
title  of  the  court  and  cause,  reads  as  follows:  "In  the  Su- 
perior Court  of  the  County  of  Tuolumne,  State  of  Califor- 
nia. The  People,  PlaintiflP,  vs.  Ross  S.  Thompson,  Defend- 
ant. Information  for  Assault  with  Intent  to  Commit  Rape. 
Ross  S.  Thompson,  accused  by  the  District  Attorney  of  the 
said  County  by  this  Information  of  the  crime  of  assault  with 
intent  to  commit  rape,  committed  as  follows:  The  said  Ross 
S.  Thompson,  on  the  10th  day  of  July,  one  thousand  nin(i 

hundred  and  seven,  at  the  said  County  of and  before 

the  filing  of  this  information  did  then  and  there  wilfully, 
unlawfully  and  feloniously  in  and  upon  one  E.  W.,  a  female 
over  the  age  of  sixteen  years,  and  not  the  wife  of  said  Ros^s 
S.  Thompson,  make  an  assault  with  intent  then  and  there, 
to  ravish,  carnally  know  and  to  commit  rape  upon  the  said 
E.  W.  by  force  and  violence  and  against  her  will  and  against 
her  resistance,  contrary,"  etc. 

Section  951  of  the  Penal  Code  provides  that  the  indict- 
ment or  information  shall  contain,  among  other  things,  the 
title  of  the  cause  and  of  the  court  in  which  the  indictment 
or  information  is  filed. 

The  charging  part  of  the  information  here  does  not,  it  is 
to  be  seen,  specifically  mention  "Tuolumne  county,"  where 
the  cause  was  tried,  and  the  only  language  in  that  part  of  said 
information  indicating  the  county  in  which  the  offense  was 
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committed  is  to  be  found  in  the  words  "said  county  of 
"  and  the  words  "then  and  there." 

It  is  evident  that  the  failure  to  insert  in  the  information 
the  name  of  the  county  in  the  blank  space  immediately  fol- 
lowing the  words  "said  county  of"  involves  purely  a  cleri- 
cal misprision,  and,  while  it  is  true,  as  contended  by  counsel 
for  appellant,  that  the  caption  of  an  information  or  indict- 
ment is  no  part  of  the  same,  viewed  solely  as  a  pleading, 
it  is  nevertheless  required  by  the  statute  to  be  made  part  of 
the  document  or  instrument  which  constitutes  such  informa- 
tion or  indictment;  and,  we  think,  that  for  the  purpose  of 
determining  the  question  of  venue,  as  to  which  the  body 
of  the  pleading  is  silent  so  far  as  a  direct  allegation  is  con- 
cerned, the  averment  in  the  information  or  indictment  that 

the  crime  was  committed  in  ^^said  county  of "  should 

and  may  reasonably  be  construed  to  refer  to  the  county  men- 
tioned in  the  caption  as  the  name  or  title  of  the  court,  and, 
80  construing  it,  the  venue  is  sufficiently  established  in  the 
accusatory  pleading  to  invest  the  court  with  jurisdiction  of 
the  offense  and  of  the  person  of  the  accused.  Such  has  been 
the  construction  given  indictments  and  informations  similarly 
phrased  by  the  appellate  courts  of  many  other  states,  and 
in  none  of  the  California  cases  cited  by  appellant  have  we 
been  able  to  find  language  expressing  an  opinion  in  conflict 
with  this  conclusion. 

In  People  v.  O'Neil,  48  Cal.  259,  the  charging  part  of  the 
indictment  does  not  contain  the  words  "said  county"  or 
"county  aforesaid"  or  words  of  similar  import.  The  same  is 
likewise  true  of  the  case  of  People  v.  Craig,  59  Cal.  370. 
There  it  was  charged  that  the  defendant  "did  willfully  and 
unlawfully  resist,  delay  and  obstruct"  a  certain  public  of- 
ficer, to  wit,  "a  duly  elected,  qualified  and  acting  constable  of 
Pajaro  Township,  of  the  County  of  Monterey,  of  the  State 
of  California,"  in  the  discharge  of  his  duty  as  such  officer. 
While  the  name  of  the  county — assuming  that  Monterey 
county  was  where  the  offense  was  committed — in  which  the 
alleged  offense  was  committed  is  mentioned  in  the  informa- 
tion as  a  part  only  of  the  description  of  the  officer's  official 
character  and  authority,  there  is  no  direct  averment  that 
the  crime  was  committed  in  that  county,  nor  are  there  else- 
where in  the  information  any  words  or  language  which  could 
be  80  construed  as  to  fix  the  venue.    In  fact,  there  does  not 
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appear  to  be  any  attempt  to  allege  the  venue  in  the  informa- 
tion. The  case  of  People  v.  Wong  Wang,  92  Cal.  281,  [28 
Pac.  270],  contains  nothing  at  variance  with  the  views  ex- 
pressed here.  The  facts  of  that  case  are  different  from 
those  here.  It  is  said,  among  other  things,  in  that  case  that 
''it  is  a  familiar  and  well-settled  principle  of  law  that  the 
indictment  must  allege  that  the  offense  was  committed  within 
the  jurisdiction  of  the  court."  No  one  would  have  the  hardi- 
hood to  attempt  to  dispute  that  elementary  principle  of  law. 
And  its  violation  in  the  case  at  bar,  as  we  have  before  said,  is 
not  attempted.  The  statute,  as  we  have  seen,  authorizes  and 
requires  the  title  of  the  court  to  be  stated  or  set  forth  in 
the  caption,  and,  although,  as  we  have  said,  such  caption 
is  no  part  of  the  pleading  proper,  it  is  nevertheless  to  be 
considered,  if  necessary,  in  arriving  at  the  meaning  of  the 
words  of  reference,  ''said  county,"  in  the  charging  part  of 
the  information,  for  the  purpose  of  determining  the  ques- 
tion of  venue. 

We  have  been  referred  to  no  case  in  this  state  which  has 
decided  the  precise  question  here;  but,  as  before  suggested, 
many  cases  directly  in  point  can  be  found  in  other  jurisdic- 
tions, among  which  may  be  mentioned  the  following:  State 
V.  Hunn,  34  Ark.  321 ;  United  States  v.  Schneider,  21  D.  C. 
381;  Rivers  v.  State,  144  Ind.  16,  [42  N.  E.  1021] ;  State  v. 
Muntz,  3  Kan.  383;  Andersm  v.  State,  104  Ind.  467,  [4  N. 
E.  63,  6  N.  E.  711] ;  Wright  v.  Commonwealth,  82  Va.  183; 
State  V.  Bell,  25  N.  C.  506;  State  v.  Shull,  40  Tenn.  42; 
Commonwealth  v.  Edwards,  70  Mass.  (4  Gray)  1.  In  the 
case  of  State  v.  S.  A.  L.,  77  Wis.  467,  [46  N.  E.  498],  the 
name  of  the  county  in  which  it  was  claimed  the  offense  was 
committed  appeared  in  the  information  only  as  indicating 
the  county  of  which  the  district  attorney  was  the  prose- 
cuting officer,  as  follows  (after  the  caption) :  "I,  J.  L.  E,, 
District  Attorney  for  Dane  County,  hereby  inform  the 
court,"  etc.  The  charging  part  of  the  information  did  not 
after  the  language  quoted  contain  the  words  "said  county" 
or  "aforesaid  county,"  but  did  allege  that  the  defendant 
"then  and  there"  committed  the  crime  charged.  The  Wis- 
consin supreme  court  held  that  the  words  "then  and  there" 
had  reference  to  the  county  named  in  the  caption,  and  also 
mentioned  in  the  first  part  of  the  information  for  the  purpose 
of  indicating  the  county  of  which  the  accusing  officer  was 
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district  attorney,  and  that,  therefore,  the  venue  was  suffi- 
ciently laid  in  the  information.  We  quote  from  the  opin- 
ion in  that  case:  **.  .  .  But  in  the  second  place,  where  the 
words  are  used  that  'M.  C.  did  then  and  there  have  carnal 
knowledge  of  her  body,'  they  must  necessarily  refer  to  Dane 
county,  which  is  previously  mentioned  or  described.  This  is 
the  plain,  natural  meaning  and  sense  of  the  language  used. 
The  words  Hhen  and  there,'  as  used  in  the  indictment,  are 
words  of  reference,  and  when  time  and  place  have  once  been 
named  with  certainty,  it  is  sufficient  to  refer  to  them  after- 
ward by  these  words;  and  they  have  the  same  effect  as  if 
the  time  and  place  were  actually  repeated";  citing  Wharton's 
Criminal  Law,  74.  Of  course,  if  adding  the  caption  to  the 
information  or  indictment  were  the  mere  work  of  the  clerk 
of  the  court,  without  any  authorization  or  requirement  of 
the  statute  to  do  so,  a  different  question  might  be  presented ; 
but,  as  observed,  section  951  of  the  Penal  Code  prescribes  the 
form  of  an  indictment  and  of  an  information  by  setting  out 
such  form,  and  among  the  requisites  as  to  form  thus  set 
out  is  the  caption  setting  forth  the  title  of  the  court  and 
cause.  We  are  not  to  be  understood  as  holding  that  an  in- 
formation or  indictment,  otherwise  sufficient,  would  be  fatally 
defective  if  the  caption  were  omitted.  All  we  hold  is,  that 
the  caption  containing  the  title  of  the  court  and  cause,  be- 
ing expressly  authorized  by  the  code,  when  referred  to  by 
appropriate  words  in  the  charging  part  of  the  indictment 
or  information,  has  the  effect,  where  the  charging  part 
thereof  fails  or  omits  to  specifically  allege  the  county,  or  fails 
to  allege  in  some  direct  manner  the  venue,  of  sufficiently  lay- 
ing the  venue  to  give  the  court  jurisdiction  to  try  the  ac- 
cused. *'The  name  of  the  county  being  fully  set  forth  in  the 
caption  thus  returned  as  attached  to  the  indictment,"  says 
the  Massachusetts  supreme  court — Commonweatlh  ▼.  Ed- 
wards, 4  Gray,  1 — **a  reference  thereto  in  the  indictment,  as 
'in  said  county,'  may  properly  be  had,  to  find  the  county 
where  the  offense  is  alleged  to  have  been  committed;  and  be- 
ing thus  made  certain,  the  place  of  the  commission  of  the 
offense  is  sufficiently  charged." 

We  can  conceive  no  reason  upon  principle  why  the  rule  as 
laid  down  in  all  the  authorities  cited  herein  is  not  sound  and 
should  not  be  sustained.  Defects  or  imperfections  in  form 
in  informations  or  indictments  having  no  tendency  to  preju- 
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dice  the  accused,  or  to  deprive  him  of  any  of  his  substantial 
rights,  ought  to  be  disregarded,  and  it  seems  to  be  the  trend 
of  modem  decisions  to  disregard  them.  Form  is  now,  and 
for  many  years  has  been,  subordinated  to  substance  in  plead- 
ings and  practice  in  civil  cases,  and  the  same  practice  ought 
to  be,  and  can  be,  with  equal  reaBon  made  applicable  to  in- 
dictments and  informations  and  other  proceedings  in  criminal 
cases,  without  impinging  in  the  least  upon  the  important  and 
material  rights  of  an  accused.  The  legislature  of  California 
has  wisely  recognized  the  justice  of  relaxing  to  some  extent 
the  strictness  with  which  the  rules  as  to  form  with  reference 
to  indictments  and  informations  were  formerly  administered 
and  enforced,  by  the  enactment  of  section  1404  of  the  Penal 
Code,  which  reads:  ** Neither  a  departure  from  the  form  or 
mode  prescribed  by  this  code  in  respect  to  any  pleading  or 
proceeding,  nor  an  error  or  mistake  therein,  renders  it  in- 
valid, unless  it  has  actually  prejudiced  the  defendant,  or 
tended  to  his  prejudice,  in  respect  to  a  substantial  right.*' 

Of  course,  the  offense  should  be  alleged  with  reasonable 
certainty,  as  should  also  the  fact  or  facts  essential  to  give  the 
court  jurisdiction  to  try  the  accused  under  the  information 
or  indictment  filed  or  found  against  him. 

We  may,  however,  with  propriety,  suggest  to  district  at- 
torneys that  it  is  well  to  bear  in  mind  that  it  is  far  the 
better  and  safer  practice  to  allege  the  venue  with  unquestion- 
able certainty  and  directness.  The  venue,  it  seems  to  us, 
ought  to  be  the  least  of  the  difficulties  in  the  way  of  a  proper 
preparation  of  an  indictment  or  information. 

The  judgment  is  affirmed. 

ChipmaUy  P.  J.,  and  Bumetti  J.,  ooncurred. 
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[Crim.  No.  94.    First  Appellate  District— Marcb  8,  1908.] 

THE  PEOPLE,  Respondent,  v.  BEBNARD  WHITELAW, 

Appellant. 

Criminal  Law — ^Robbebt— Evidbncb— Oonspiract — Declarations  and 
Acts  or  Conspirators* — ^Where  the  evidence  abundantly  connects 
the  defendant  appealing  with  the  commission  of  the  robberj  charged, 
and  shows  a  carefully  planned  conspiracy  between  him  and  other  de- 
fendants jointly  charged,  to  entice  an  adult  daughter  from  the  house 
of  the  woman  robbed,  and  to  commit  the  crime  while  others  were 
absent  therefrom,  evidence  was  admissible  to  show  a  declaration  by 
one  of  the  defendants  to  the  others  three  days  before  the  robbery,  as 
to  knowledge  that  the  woman  had  a  large  sum  of  money  and  some 
diamonds,  that  her  husband  was  dead,  and  it  would  be  easy  to  get, 
while  the  children  were  absent;  and  to  show  other  declarations  and 
acts  of  the  conspirators  pursuant  to  the  conspiracy,  until  the 
crime  was  committed  in  the  absence  of  all  other  persons  from  the 
house  than  the  robbers  and  the  woman  robbed. 

Id. — EviDENOB  OF  Force — Testimony  of  Physicun — Corroboration  of 
Plaintiff. — The  testimony  of  the  physician  who  attended  the  prose- 
eutriz  after  the  robbery  as  to  the  injuries  sustained  by  her  was  ad- 
missible in  corroboration  of  her  testimony  as  to  the  use  of  force  and 
violence  by  the  defendant  and  his  associates  when  the  robbery  was 
committed,  and  brutal  maltreatment  of  her  person  by  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny, 
ing  a  new  trial.    Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  S.  Farquar,  and  Wm.  S.  Barnes,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  R.  C.  Van  Fleet,  Dep- 
uty Attorney  General,  for  Respondent. 

HALL,  J. — Defendant,  Bernard  Whitelaw,  was  jointly 
charged  with  Michael  Nolan,  John  Davis  and  Docia  Nolan 
with  the  crime  of  robbery,  committed  upon  one  Emma 
Mathews. 
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Upon  the  trial  of  the  defendant  Whitelaw  he  was  con- 
victed of  the  crime  as  charged,  and  this  appeal  is  from  the 
judgment  and  the  order  denying  his  motion  for  a  new  trial. 

The  only  points  relied  on  for  a  reversal  concern  certain 
rulings  of  the  court  in  admitting  certain  evidence  over  the 
objections  and  exceptions  of  defendant,  and  are  utterly  with- 
out merit. 

The  salient  facts  of  the  case,  as  disclosed  by  the  evidence, 
are  as  follows : 

In  the  month  of  March,  1903,  Mrs.  Emma  Mathews  resided 
at  543  Haight  street  in  the  city  and  county  of  San  Fran- 
cisco, with  her  son,  aged  thirteen  years,  her  daughter,  Mrs. 
Ida  Tattle,  and  her  daughter's  daughter,  aged  twelve  years. 

A  witness  for  the  people,  Ruby  Grills,  testified  that  she 
heard  defendant  Docia  Nolan  say  to  the  other  three  defend- 
ants, in  front  of  a  restaurant,  on  the  evening  of  March  1, 
1903,  '*I  know  an  old  woman  out  here  who  has  two  or  three 
thousand  dollars  and  some  diamonds.  Her  husband  died  a 
short  time  ago,  and  it  would  be  easy  to  get,  and  the  best 
time  would  be  when  the  children  are  at  school.  The  same 
witness  also  saw  the  three  defendants,  Whitelaw,  Davis  and 
Michael  Nolan,  together  leave  the  premises,  413  O'Farrell 
street,  where  she  and  some  at  least  of  the  defendants  resided, 
on  the  forenoon  of  March  2,  1903. 

Mrs.  Ida  Tuttle  testified  that  on  March  1,  1903,  she  re- 
sided with  her  mother,  Mrs.  Emma  Mathews,  her  mother's 
little  boy,  and  her  own  little  girl,  at  543  Haight  street. 
That  on  the  second  day  of  March,  1903,  she  came  down  town 
about  11  o'clock  to  see  Mr.  Johnson,  a  real  estate  dealer, 
whose  office  was  at  Turk  and  Market  streets,  looked  at  a 
house  in  the  Mission  and  visited  other  places,  and  started 
home  between  half -past  12  and  1  o'clock,  taking  Haight 
street  car  on  Market  street;  while  going  out  Market  street 
she  saw  the  defendant  Whitelaw  looking  at  her.  He  was 
standing  on  the  rear  platform  of  the  car.  She  got  off  the 
car  at  Haight  and  Fillmore  streets,  passing  said  defendant 
on  the  platform  in  doing  so,  and  went  to  her  home.  She 
had  just  taken  off  her  hat  when  the  door  bell  rang.  She 
opened  the  door  and  found  appellant  at  the  door.  He  asked 
if  Mrs.  Tuttle  was  in,  and  she  answered,  **I  am  Mrs.  Tuttle." 
He  then  informed  her  that  he  had  a  lodging-house  to  sell, 
gave  the  location,  price,  number  of  rooms,   etc.,   and  in- 
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formed  her  that  he  had  been  sent  by  Mr.  Johnson.  During 
this  interview  Mrs.  Mathews  also  came  into  the  room  and 
saw  appellant.  Mrs.  Mathews  said  to  Mrs.  Tuttle,  "Yon 
don't  want  that  house;  you  want  a  larger  house,"  and  Mrs. 
Tuttle  told  appellant  to  go  back  to  Mr.  Johnson  and  have 
him  sell  the  house.    Whereupon  he  left. 

In  the  forenoon  of  March  4,  1903,  appellant  sent  to  Mrs. 
Ida  Tuttle  by  a  messenger  boy  a  message  written  by  him  as 
follows : 

'*San  Francisco,  March  4th,  1903. 

"Mrs.  Tuttle,  please  be  at  house  on  N.  B.  comer  Polk  and 
Larkin  street  at  one  P.  M.,  or  as  near  that  time  as  possible, 
to  get  first  chance.  JOHNSON.*' 

Shortly  after  receiving  the  message,  Mrs.  Tuttle  left  the 
house,  at  about  12:30  o'clock,  and  went  to  Mr.  Johnson's 
office,  thus  leaving  Mrs.  Mathews  alone,  the  little  boy  and 
girl  having  also  left  the  house. 

In  about  five  minutes  after  Mrs.  Tuttle  left  the  house,  ap- 
pellant Davis  and  Michael  Nolan  appeared  at  the  residence 
of  Mrs.  Mathews,  and,  on  the  door  being  opened  by  Mrs. 
Mathews,  stepped  into  the  hallway  and  informed  her  that 
they  had  been  sent  by  ** Johnson."  They  passed  into  the 
parlor,  drew  pistols,  with  which  they  threatened  and  struck 
her,  demanded  her  money  and  diamonds,  beat  and  maltreated 
her  most  brutally,  and  succeeded  in  getting  away  with  sixty 
dollars  in  money  and  a  watch.  They  escaped  from  the  prem- 
ises through  the  back  door  and  yard. 

The  evidence  connecting  appellant  with  the  crime  is  abun- 
dant, and  the  only  points  urged  for  a  reversal,  aa  we  have  be- 
fore stated,  concern  the  rulings  of  the  court  in  admitting 
certain  testimony.  Appellant  objected  to  the  admission  of 
the  testimony  given  by  Ruby  Grills  as  to  what  she  heard 
said  by  Docia  Nolan  to  the  other  three  defendants  on  the 
evening  of  March  1st,  and  also  aa  to  the  fact  that  she  saw 
the  three  male  defendants  together  on  the  morning  of  March 
2d. 

Appellant  also  objected  to  the  admission  of  the  testimony 
given  by  Mrs.  Tuttle  as  to  where  she  was  on  March  1st,  and 
as  to  the  happenings  of  March  2d.  The  objection  to  this 
testimony  seems  to  be  that  it  was  no  part  of  the  res  gestae, 
and  was  too  remote  in  point  of  time  from  the  actual  eommie- 
fiion  of  the  offense. 
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But  it  is  perfectly  apparent  that  every  word  of  it  that  was 
In  any  way  prejudicial  to  appellant  tended  to  connect  him 
with  the  commission  of  a  deliberate  and  carefully  planned 
robbery.  It  shows  that  the  crime  that  was  finally  commit- 
ted on  the  fourth  day  of  March  was  probably  conceived  by 
the  appellant  and  his  fellow-defendants  on  March  1st,  and 
more  fully  planned  on  March  2d  by  appellant  The  testi- 
mony of  Ruby  Grills  and  Mrs.  Tuttle  as  to  what  occurred 
on  March  1st  and  2d  tended  to  support  the  manifest  theory 
of  the  prosecution  that  the  robbery  was  the  consummation 
of  a  deliberate  and  previously  concocted  plan  of  defendant 
and  his  codefendants  to  entice  Mrs.  Tuttle  away  from  her 
home,  and  then,  while  both  she  and  the  two  children  were 
away,  to  rob  Mrs.  Mathews  and  the  house  of  such  valuables 
as  they  could  get.  The  admission  of  this  testimony  was 
clearly  proper,  and  is  fully  supported  by  People  v.  Winthrop, 
118  Cal.  85,  [50  Pac.  390].  (See,  also,  People  v.  Kelly,  146 
Cal.  119,  [79  Pac.  846] ,  People  v.  Linares,  142  Cal.  18,  [75 
Pac.  308],  People  v.  Oldham,  111  Cal,  648,  [44  Pac.  312], 
and  State  v.  Ryan,  47  Or.  338,  82  Pac.  703].) 

It  was  likewise  proper  for  the  court  to  allow  the  physician 
who  attended  Mrs.  Mathews  for  the  injuries  received  at  the 
hands  of  appellant  and  his  codefendants  to  fully  describe 
such  injuries.  It  was  corroborative  of  the  evidence  of  Mrs. 
Mathews  that  force  was  used. 

No  other  reason  being  suggested  why  the  judgment  op  or- 
der should  be  reversed,  both  are  affirmed. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  30,  1908. 
T  CaL  App. — 40 
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[Crim.  No.  121.    First  Appellate  District.— March  8,  1908.] 
THE  PEOPLE,  Respondent,  v.  AH  LEAN,  Appellant 

Criminal  Law — Rape — Inteeooubse  with  Girl  Undeb  Sixteen — ^Evi- 
dence— Venereal  Disease — Identity  of  Dependant. — ^Upon  the 
trial  of  a  defendant  charged  with  rape  by  sexual  intercourse  with  a 
girl  under  the  age  of  sixteen  years,  evidence  that  after  the  alleged 
date  the  prosecutrix  had  venereal  chancroids  could  not  tend  to  prove 
sexual  intercourse  with  the  defendant,  without  proof  that  he  thea 
had  the  same  disease,  and  where  it  appears  that  he  never  had  such 
disease,  doubt  is  cast  by  said  evidence  as  to  the  identity  of  the  de- 
fendant as  being  the  person  guilty  of  the  offense  charged. 

Id. — ^Errob  in  Cross-examination  of  Prosecutrix. — ^It  was  error  for 
the  court  to  refuse  to  allow  the  defendant  to  cross-examine  the 
prosecutrix  as  to  whether  she  did  not  have  the  venereal  chancroids 
at  the  date  of  the  alleged  offense,  and  as  to  whether  she  had  not 
had  prior  sexual  intercourse  with  many  other  persons,  and  as  to  when 
she  had  first  told  of  having  had  sexual  intercourse  with  the  defend- 
ant 

Id. — Improper  Testimony  as  to  Priob  Intercourse  with  Defendant. — 
Where  only  one  act  of  sexual  intercourse  is  charged  in  the  indict- 
ment, on  a  specified  date,  it  was  error  to  allow  the  prosecutrix  to 
testify  as  to  prior  acts  of  sexual  intercourse  by  the  defendant  with 
her. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new  triaL  J. 
R.  Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  L.  Rhodes,  and  B.  A.  Herrington,  for  Appellant 

U.  S.  Webb,  Attorney  General,  and  Jas.  H.  Campbell,  Dis- 
trict Attorney,  for  Respondent. 

COOPER,  P.  J. — ^The  defendant  is  charged  in  the  indict- 
ment with  the  crime  of  rape,  in  having  had  sexual  inter- 
course on  the  eighth  day  of  October,  1905,  with  one  Lillie 
Ida  Davis,  an  unmarried  female  under  the  age  of  sixteen 
years.  A  trial  was  had  before  a  jury,  and  the  jury  returned 
a  verdict  of  guilty,  with  a  recommendation  of  the  defend- 
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ant  to  the  mercy  of  the  court,  and  judgment  was  thereupon 
entered,  sentencing  the  defendant  to  a  term  of  eight  years 
in  the  state  prison.  This  appeal  is  from  the  judcjment  and 
from  an  order  denying  the  defendant's  motion  for  a  new 
trial.  The  facts  and  circumstances  surrounding  this  case. 
and  the  character  of  the  girl,  Lillie  Ida  Davis,  are  fully  set 
forth  in  People  v.  Fong  Chung,  5  Cal.  App.  587,  [91  Pac. 
105],  a  case  in  which  the  defendant  there  was  charged  with 
rape  upon  the  same  girl  on  the  twenty-sixth  day  of  Septem- 
ber, 1905,  and  such  facts  and  circumstances  need  not  be  here 
repeated.  In  the  record  of  this  case  at  least  some  of  the 
matters  held  to  be  error  in  the  Pong  Chung  case  are  repeated. 

The  prosecution  called  Dr.  McMahon,  who  testified  that  he 
examined  the  girl  on  the  twenty-fourth  day  of  October,  1905, 
and  found  at  that  time  that  she  had  venereal  chancroids, 
which  appeared  to  be  about  twelve  days'  old.  As  this  re- 
ferred to  a  time  only  sixteen  days  after  the  alleged  rape,  it 
is  apparent  that  the  object,  and  the  only  object,  of  the  tes- 
timony was  to  give  the  jury  the  impression  that  the  ven- 
ereal disease  was  contracted  by  the  girl  from  the  defendant. 
The  testimony  certainly  did  not  tend  to  prove  the  age  of 
the  girl,  nor  the  fact  that  the  defendant  had  had  sexual  in- 
tercourse with  her  unless  it  had  been  proven  that  on  the 
eighth  day  of  October,  1905,  the  defendant  had  a  venereal 
disease. 

Dr.  Cothran  testified  in  behalf  of  the  defendant  that  the 
day  before  the  trial  he  examined  the  defendant,  and  that  he 
did  not  have  any  venereal  disease,  and  that  if  he  had  had 
chancroids  or  venereal  warts  at  any  time  within  the  prior 
three  months  he  would  have  been  able  to  detect  signs  of  such 
disease,  but  that  he  found  no  signs  of  any  venereal  troubles 
of  any  kind. 

The  defendant's  counsel,  in  cross-examination,  asked  the 
prosecuting  witness  whether  or  not  she  had  chancroids  or 
any  sores  inside  her  private  parts  on  the  eighth  day  of  Octo- 
ber, 1905.  The  prosecution  objected  to  each  question  asked 
in  regard  to  such  matter  on  the  ground  that  it  was  imma- 
terial, irrelevant  and  incompetent,  and  the  court  sustained 
the  objection.  The  rulings  were  clearly  erroneous,  and  it  is 
only  necessary  to  refer  to  the  Pong  Chung  case  as  to  the 
reasons.  In  that  case  the  rape  upon  the  same  girl  was  al- 
leged to  have  taken  place  on  the  twenty-sixth  day  of  Septem- 
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ber,  1905,  and  the  same  physician  was  called  to  show  that 
early  in  October  the  girl  had  a  venereal  disease  or  chancroids. 
In  this  case  the  alleged  rape  occurred  on  the  8th  of  October, 
and  the  same  physician  was  again  called  to  prove  that  on 
October  24th  the  girl  had  a  venereal  disease  or  chancroids 
of  about  twelve  days'  standing.  In  other  words,  in  the  Pong 
Chung  case  the  act  of  sexual  intercourse  was  proven  to  have 
occurred  on  the  twenty-^ixth  day  of  September,  1905,  and 
the  physician  was  called  to  prove  that  a  few  days  afterward 
the  girl  had  chancroids.  In  the  present  case  the  act  of  sex- 
ual intercourse  is  proven  to  have  occurred  with  the  same  girl 
and  this  defendant  on  the  eighth  day  of  October,  1905,  and 
the  same  physician  was  called  to  prove  that  the  disease  was 
contracted  soon  after  the  act  of  intercourse  with  this  de- 
fendant. It  would  certainly  be  a  remarkably  quick  cure  if 
the  girl  contracted  a  disease  from  Fong  Chung  on  the  twenty- 
sixth  day  of  September,  1905,  and  was  suffering  from  it 
early  in  October,  1905,  and  yet  was  well  and  cured  of  it  on 
October  8,  1905,  when  the  intercourse  that  defendant  is 
claimed  to  have  had  took  place,  and  not  only  this,  but  that 
she  again  contracted  it  from  this  defendant. 

Other  questions  were  asked  of  the  girl  by  defendant  in 
cross-examination  as  to  whether  or  not  she  had  had  inter- 
course with  other  Chinamen,  and  as  to  how  many  Chinamen 
she  had  accused  of  having  raped  her.  The  court  sustained 
objections  made  by  the  district  attorney  to  each  of  such  ques- 
tions. 

The  girl  was  also  asked  by  defendant  in  cross-examination 
when  she  first  told  anyone  of  having  had  sexual  intercourse 
with  the  defendant.  The  court  sustained  the  objection  of 
the  district  attorney  to  the  question. 

Under  the  defendant's  objection  the  prosecution  was  per- 
mitted to  prove  by  the  girl  that  she  had  had  intercourse  with 
this  defendant  several  times  before;  that  the  usual  price  he 
paid  her  was  $1.50.  The  defendant  was  charged  with  only 
one  offense,  and  that  one  alleged  to  have  occurred  on  the 
eighth  day  of  October,  1905.  We  know  of  no  rule  in  cases 
of  this  class  that  will  permit  evidence  to  be  introduced  to 
show  other  and  independent  rapes  to  have  been  committed 
by  the  same  defendant  upon  the  same  party. 
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It  is  useless  to  discuss  the  rulings  further.  Upon  the  au- 
thority of  the  case  of  People  v.  Fong  Chung,  6  Cal,  App.  587, 
[91  Pac.  105],  the  judgment  and  order  are  reversed. 

Hall,  J.y  and  Kerrigan,  J.,  concurred. 


[Crim.  No.  82.    First  AppeUate  District.— March  8,  1908.] 

THE  PEOPLE,  Respondent,  v.  JOSEPH  C.  FOSSETTI, 

Appellant 

daifiirAL  Law— MuBOKB — Support  of  Vbsdigt  in  Second  Digbsb— 
QUARBEL — INFEBENOE  OF  Pbemeditatiom. — ^Where  it  appears  that 
after  a  quarrel  between  defendant  and  the  deceased,  who  had 
been  drinking,  but  had  exhibited  no  weapon  and  made  no  threat 
against  the  defendant,  defendant  deliberatelj  left  the  room,  say- 
ing that  he  would  "fix"  deceased,  and  presently  returned,  and, 
without  warning,  fired  the  fatal  shot,  the  jury  had  the  right  to 
infer  that  he  left  the  room  with  the  deliberate  and  willful  in- 
tention of  killing  the  deceased,  and  its  verdict  of  murder  in  the 
second  degree  is  sufficiently  supported.  It  cannot  be  said,  as 
matter  of  law,  that  the  shot  was  fired  upon  a  sudden  heat  of 
passion,  and  constituted  only  the  crime  of  manslaughter. 

ID« — ^Proyimob  of  Jury — Inference  from  Facts — Appeal. — The  ques- 
tion as  to  the  sufficiency  of  the  evidence  to  warrant  a  verdict,  both  as 
to  the  guilt  of  the  defendant  and  as  to  the  degree  of  his  crime,  where 
thej  have  a  right  to  draw  an  inference  from  the  facts  proved,  is 
peculiarly  a  question  for  the  jury;  and  with  its  determination  it  is 
not  the  province  of  the  appellate  court  to  "interfere.'' 

iDd — EvmENOB  OF  Physician  as  to  Position  and  Goxtrsb  of  Bullet.— 
It  was  proper  to  allow  a  physician  who  had  examined  the  wound 
and  had  extracted  the  bullet  from  the  deceased  to  testify  to  the 
facts  to  show  its  position,  the  course  taken  by  the  buUet,  and  the 
place  of  entrance  and  exit 

ID^— Comments  of  District  Attorney  as  to  Instructions. — ^The  dis- 
trict attorney  in  his  argument  might  legitimately  call  the  attention 
of  the  jury  to  the  fact  that  instructions  were  prepared  by  counsel 
and  often  stated  hypothetical  circumstances  and  conditions,  which 
made  it  necessary  for  the  jury  to  look  at  them  carefully  and  critically, 
if  there  was  no  intimation  that  they  should  disregard  the  instnie- 
tiona. 

In, — Assignment  of  Error  as  to  iNSTRuonoNs  Refused  or  Given. — 
Where  counsel  rely  upon  error  on  tb«  refusal  of  the  court  to  give 
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a  requested  instniction,  they  must  state  the  instruction  and  point  out 
the  reason  why  they  think  the  court  erred  in  refusing  to  give  it;  and 
the  same  rule  obtains  in  regard  to  the  giving  of  an  instruction  to 
which  objection  is  made.  If  this  rule  is  not  followed,  the  instruc- 
tion given  or  refused  will  not  be  considered. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  trial  Geo. 
E.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

S.  J,  Hinds,  and  Thos.  D.  IngersoU,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones,  for 
Respondent 

COOPER,  P.  J.— The  defendant  was  found  guilty  of  mur- 
der  in  the  second  degree  by  the  verdict  of  the  jury,  and 
upon  the  verdict  judgment  was  duly  entered.  His  motion 
for  a  new  trial  having  been  denied,  he  prosecutes  this  ap- 
peal from  the  judgment  and  from  the  order  denying  his 
motion  for  a  new  trial. 

The  main  point  urged  by  the  defendant  is  that  the  evi- 
dence shows  that  the  crime  was  manslaughter  and  not  mur- 
der. It  appears  from  the  evidence  in  the  case  that  the  de- 
fendant (who  is  sometimes  referred  to  as  Chip  Moran),  was 
in  charge  of  a  roadside  house  near  Fresno;  that  one  OUie 
Leighton  was  living  at  the  place,  and  one  Hattie  Russell,  at 
the  invitation  of  Ollie  Leighton,  was  visiting  the  roadside 
house  referred  to;  that  Moseley,  the  deceased,  was  a  friend 
of  Hattie  Russell,  and  called  upon  her  at  the  roadside  house 
while  she  was  stopping  there,  and  that  he  with  her  had  par- 
taken of  a  meal  at  the  house;  that  on  the  date  of  the  homi- 
cide, about  6  o'clock  P.  M.,  defendant  and  other  persons  re- 
turned to  the  roadhouse,  and  soon  thereafter  defendant  went 
into  the  kitchen.  Deceased  went  into  the  room  of  Hattie 
Russell.  He  had  been  drinking.  Defendant  was  called  into 
the  room  of  Hattie  Russell  where  deceased  was,  and  de- 
ceased then  stated  that  defendant  had  accused  Hattie  Rus- 
sell of  having  been  out  riding  with  defendant,  and  stated 
to  defendant  that  defendant  had  told  him  so  and  had  made 
said  accusation.    Angry  words   ensued,   during   which  time 
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defendant  called  Moseley  a  liar,  and  Moseley  struck  defend- 
ant on  the  cheek  and  knocked  him  over  on  the  bed.  De- 
fendant then  went  out  and  procured  a  revolver,  and  came 
back  into  the  room  and  fired  the  fatal  shot.  The  transaction 
is  thus  stated  by  the  witness  Hattie  Russell:  "There  was  just 
one  blow  struck;  there  was  nothing  more  happened  in  the 
way  of  their  scuffling,  striking,  kicking  or  anything.  When 
I  got  Barney  [referring  to  Moseley]  off  we  were  at  the  foot 
of  the  bed  there.  Chip  Moran  got  up  from  the  bed  on  the 
side  next  to  the  door  and  went  out.  I  don't  remember 
whether  he  got  up  on  his  feet  or  his  knees,  because  as  soon  as  I 
pulled  Barney  up  he  got  right  up  and  got  out.  Chip  [the 
defendant]  said  that  he  would  fix  him  just  as  he  was  going 
out  the  door.  Nothing  happened  before  he  came  back.  I 
was  just  talking  with  Barney  Moseley,  trying  to  keep  the 
peace  with  him.  We  were  standing  by  the  bureau,  and  Chip 
came  in,  and  I  heard  him  coming  around,  and  I  shut  the 
door,  and  he  slammed  it  back  and  shot.  He  was  down  the 
hall  from  the  back  \vay  when  I  heard  him  coming.  He 
didn't  say  a  word  when  he  came  back  to  the  door  and  shot. 
The  bureau  was  w^here  it  was  shown  there  [referring  to  a 
diagram],  and  Barney  was  leaning  on  it  when  the  shot  was 
fired.  Chip  was  in  the  door  when  he  fired  the  shot.  Prom 
the  time  Chip  Moran  went  out  of  the  door  and  says  'I'll  fix 
you,'  till  the  shot  was  fired  was  inside  of  a  minute.  When 
the  shot  was  fired  Barney  fell,  just  slipping  down  from  the 
bureau  into  a  cramping  position." 

It  is  contended  that  the  above  testimony,  although  it  does 
not  show  that  the  fatal  shot  was  fired  in  self-defense,  shows 
that  it  was  fired  during  a  sudden  quarrel  or  heat  of  passion, 
and  at  most  only  constituted  the  crime  of  manslaughter. 
This  contention  cannot  be  maintained  as  a  proposition  of  law. 
The  deceased  had  been  drinking.  He  had  exhibited  no 
weapon  and  made  no  threat  toward  the  defendant.  The  de- 
fendant deliberately  left  the  room,  according  to  the  testi- 
mony, after  saying  that  he  would  **fix"  deceased.  He  pro- 
cured a  pistol  and  returned,  and  without  warning  fired  the 
shot  that  caused  the  death  of  Moseley.  In  such  case  the  jury 
are  the  exclusive  judges  of  the  facts,  and  it  is  for  the  jury  to 
say  whether  the  killing  was  the  result  of  malice  and  premedi- 
tation, or  whether  it  occurred  during  a  sudden  quarrel  or 
heat  of  passion.    No  definite  time  was  necessary  after  de- 
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fendant  was  struck  for  his  angry  passions  to  cool.  The  jury 
had  the  right  to  infer  when  he  left  the  room  to  procure  his 
pistol  that  he  did  so  with  the  deliberate  and  willful  intention 
of  killing  deceased. 

The  question  as  to  the  sufficiency  of  the  evidence  and  as 
to  the  degree  of  a  crime,  where  the  jury  have  a  right  to  draw 
an  inference  from  the  facts,  is  peculiarly  a  question  for  the 
jury.  With  the  determination  of  the  jury  it  is  not  the 
province  of  this  court  to  interfere.  {People  v.  Wright,  4 
Cal.  App.  704,  [89  Pac.  364] ;  People  v.  Fitzgerald,  138  CaL 
41,  [70  Pac.  1014] ;  People  v.  Buckley,  143  Cal.  379,  [77  Pac. 
169].) 

Dr.  T.  N.  Sample  was  called  as  a  witness  on  behalf  of  the 
people,  and  he  testified  to  attending  deceased  as  he  was  dy- 
ing, and  to  the  fact  that  he  examined  the  body  and  the 
wound.  He  was  asked  by  counsel  for  the  prosecution  to  state 
the  course  of  the  bullet  from  the  entrance  to  where  it  struck 
a  bone  where  it  was  changed  out  of  the  course  it  had  first 
taken.  To  this  question  the  defendant  objected,  and  now  in- 
sists upon  the  objection.  The  witness  was  permitted  to  an- 
swer, and  stated:  **The  bullet  struck  just  on  the  anterior 
axillary  line,  that  is,  the  straight  up  and  down  line  from 
the  point  here,  and  passed  inward  and  slightly  backward 
and  slightly  downward,  and  struck  the  beginning  of  the 
lumbar  vertebrae,  and  then  was  deflected  slightly  outward  and 
downward.  I  got  that  bullet,  and  afterward  handed  it  to 
the  coroner  at  the  coroner's  inquest.  In  striking  the  arm 
the  bullet  made  a  hole  underneath  the  skin  but  not  into  the 
muscle.  The  wounds  mentioned  are  the  only  ones  I  found 
on  the  body,  and  I  found  but  one  bullet.'* 

It  was  not  error  for  the  court  to  permit  the  witness  to  an- 
swer the  question.  The  witness  was  not  asked  to  give  his 
opinion  as  to  the  position  the  person  must  have  been  standing 
in  at  the  time  he  was  shot  with  relation  to  the  deceased,  and 
therefore  the  question  did  not  come  within  the  ruling  of 
People  V.  Smith,  93  CaL  445,  [29  Pac.  64].  The  object  of 
the  question  was  to  show  the  position  of  the  wound,  the 
course  taken  by  the  bullet,  and  its  place  of  entrance  and 
exit,  so  as  to  show  the  jury  the  facts. 

It  is  further  claimed  that  it  was  error  in  the  court  to  wv 
fuse  to  strike  out  some  remarks  made  by  the  district  attor- 
ney in  his  argument  in  regard  to  the  instructions  that  would 


Digitized  by  VjOOQ IC 


March,  1908.]  People  t;.  Fossetti.  633 

be  handed  to  the  jury  in  the  case.  The  argument  of  the 
district  attorney  upon  this  point  was  to  the  effect  that  in- 
structions were  prepared  by  counsel,  and  often  stated  hypo- 
thetical circumstances  and  conditions,  which  made  it  neces- 
sary for  the  jury  to  look  at  them  carefully  and  critically. 
But  the  district  attorney  did  not  state  that  the  jury  must 
disregard  the  instructions,  and  we  do  not  think  that  he  went 
beyond  the  scope  of  his  right  to  state,  by  way  of  argument 
and  illustration,  his  views  of  the  case  and  the  manner  of  in- 
structing the  jury.  The  remarks  do  not  come  within  the 
reason  of  the  rule  given  in  the  various  cases  in  which  remarks 
of  district  attorneys  have  been  held  to  be  error. 

Defendant  finally  claims  that  '*an  examination  of  the  in- 
structions asked  for  on  behalf  of  the  defendant  and  refused 
by  the  court  will  convince  this  court  that  there  seems  to  be 
a  steady  pressure  in  the  lower  court  to  bar  out  any  verdict 
of  manslaughter  or  acquittal.  If  any  of  the  instructions 
asked  for  by  the  defendant  were  refused  on  the  ground  that 
they  had  already  been  given,  that  reason  should  have  been 
given  by  the  court.  The  record  shows  no  such  compliance 
with  the  law  by  the  court,  and  it  is  therefore  error." 

This  is  not  a  sufficient  assignment  of  error,  in  the  giving 
OP  refusing  of  an  instruction  or  of  instructions,  to  justify 
us,  under  the  well-settled  rule,  in  examining  the  instructions 
given  or  refused.  It  is  due  to  the  court  that,  when  counsel 
rely  upon  error  in  the  refusal  to  give  an  instruction,  they 
should  state  the  instruction,  and  point  out  the  reasons  why 
they  think  that  the  court  erred  in  refusing  to  give  it;  and 
the  same  rule  obtains  in  regard  to  the  giving  of  an  instruc- 
tion to  which  objection  is  made.  {People  v.  Cebulla,  137  Cal. 
315,  [70  Pac.  181] ;  People  v.  Munroey  138  Cal  99,  [70  Pac. 
1072] ;  People  v.  Woon  Tuck  Wo,  120  Cal.  298,  [52  Pac. 
833].) 

The  judgment  and  order  are  affirmed. 

Hall,  J.,  and  Kerrigan,  J.,  concurred. 
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[Civ.  No.  439.    Third  Appellate  District.— Marcli  4,  1908.] 

JOEL    CHAMBERLAIN,    Respondent,    v.    WILLIAM    M. 
CHAMBERLAIN,  AppeUant 

CoNSTBucnvB  Trust — Conveyanci  to  Daughtee  in  Law — ^Deceit  and 
False  Promises — ^Enforcement  Against  Son  as  Doneb — Noticb. 
Where  the  wife  of  plaintiff's  son  induced  plaintiff  to  oonvey  his 
property  to  her,  with  a  pretended  large  consideration,  but  without 
consideration  in  fact,  by  means  of  a  false  representation  that  cer- 
tain parties  were  about  to  sue  a  corporation  in  which  plaintiff  was 
a  stockholder,  which  would  involye  his  personal  liability,  and  by 
means  of  a  promise  made  by  her  to  recouTey  the  property  to  him 
upon  demand,  without  any  intention  of  performing  the  said  prom- 
ise, and  which  she  refused  to  perform,  she  became  a  constructive 
trustee  of  the  plaintiff,  and  where,  prior  to  her  death,  the  title  was 
passed  to  her  brother  without  consideration,  who  subsequently  eon- 
veyed  it  to  her  husband,  the  son  of  plaintiff,  without  eonsiderationy 
the  constructive  trust  is  enforceable  against  him  in  equity,  regard- 
less of  whether  he  had  or  had  not  full  notice  of  the  fraud  prac- 
ticed by  his  deceased  wife  upon  the  plaintiff. 

Id. — Intent  to  Preserve  Property  prom  Creditors — Estoppel  of 
lYtAUDULENT  DoNEE. — Held,  that  there  was  no  sufficient  evidence  of 
the  intent  of  the  plaintiff  to  defraud  any  creditor,  and  that  no 
creditors  of  his  appear  to  have  been  defrauded  in  fact;  but  that, 
conceding  the  intent  of  plaintiff  to  preserve  his  property  from 
possible  sequestration  by  any  creditor,  the  donee,  who  fraudulently 
procured  the  conveyance  under  the  circumstances  appearing,  was 
estopped  to  take  advantage  of  any  intended  wrong  of  plaintiff  as 
to  third  persons. 

Id. — ^Voluntary  Transferees  Subject  to  Original  Trust — Estoppel 
Limited  to  Bona  Fide  Claimants. — ^Voluntary  transferees  claim- 
ing under  the  defrauding  party  took  title  subject  to  the  original 
constructive  trust  chargeable  against  her,  and  cannot  claim  protec- 
tion under  the  doctrine  of  estoppel,  which  is  limited  to  bona  fids 
claimants  who  have  parted  with  value  without  notice  of  the  fraud. 

Xd. — ^Plaintiff  not  Chargeable  with  Laches. — ^What  will  constituta 
such  acquiescence  and  laches  on  the  part  of  a  plaintiff  as  to  bar 
Telief  in  equity  must  largely  depend  upon  the  peculiar  circumstances 
of  the  case.  Held,  that  there  is  no  reason  in  this  case  for  the 
application  of  the  doctrine  of  laches  where  the  appellant  has  lost 
nothing  by  the  plaintiff's  delay  in  bringing  the  action. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  triaL  H. 
Z,  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  S.  Van  Meter,  H.  K  Harris,  and  D.  E.  Perkins,  for  Ap- 
pellant. 

P.  H.  Short,  and  A.  M.  Drew,  for  Respondent 

BURNETT,  J. — The  action  was  brought  to  have  certain 
land  in  Fresno  county,  consisting  of  eighty  acres,  adjudged 
to  be  held  in  trust  for  the  use  and  benefit  of  plaintiff  and 
to  have  it  conveyed  to  him  in  accordance  with  the  terms  of 
the  said  trust.  In  1895  plaintiff  conveyed  this  land  to  E. 
J.  Chamberlain,  the  wife  of  the  defendant,  William  M. 
Chamberlain,  by  deed  of  grant,  bargain  and  sale,  naming 
$3,000  as  the  consideration,  though  it  is  admitted  that  there 
was  in  fact  no  consideration,  appellant,  however,  claiming 
in  his  answer  that  there  was  a  gift  of  the  property  to  the 
said  E.  J.  Chamberlain.  The  parties  named,  at  the  time 
mentioned,  for  some  time  prior  thereto  and  for  several  years 
thereafter,  resided  together  on  the  land  in  question.  Their 
relations  were  of  a  friendly  and  confidential  character.  At 
the  same  time,  plaintiff  was  the  owner  of  certain  shares  of 
stock  in  a  corporation  known  as  the  Mill  Race  Ditch  Com- 
pany. This  company  had  become  involved  in  controversies 
with  certain  land  owners,  and  suits  were  pending  against 
the  company.  Under  these  circumstances,  according  to  the 
allegation  of  the  complaint,  **on  or  about  the  13th  day  of 
April,  1895,  the  said  E.  J.  Chamberlain,  with  intent  to  de- 
ceive and  defraud  this  plaintiff,  and  for  the  purpose  of  pro- 
curing the  legal  title  to  the  said  premises,  did  represent,  as- 
sert and  say  to  the  said  plaintiff  that  certain  parties  whose 
true  names  are  to  plaintiff  unknown,  were  about  to  commence 
a  suit  against  the  Mill  Race  Ditch  Company  for  certain  in- 
debtedness due  from  the  said  corporation  to  the  said  parties ; 
that  the  said  E.  J.  Chamberlain  did  then  and  there  advise 
the  said  plaintiff  to  convey  the  said  premises  to  her  and  did 
agree  then  and  there  that  if  the  said  plaintiff  would  so  con- 
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vey  the  said  premises  that  she  would,  upon  demand,  re- 
convey  the  said  premises  to  the  said  plaintiff;  .  .  .  that 
each  and  all  of  said  statements  and  representations  made 
by  the  said  E.  J.  Chamberlain  to  the  plaintiff  were  false  and 
fraudulent,  and  made  with  the  intent  to  deceive  and  defraud 
the  plaintiff." 

This  averment  of  the  complaint  really  presents  the  vital 
point  in  the  case.  It  is  contended  by  appellant  that  plaintiff 
relied  upon  such  representations  at  his  peril,  and  that  a 
conveyance  in  accordance  with  the  said  agreement  with  B. 
J.  Chamberlain  would  not  create  a  trust  enforceable  in  a 
court  of  equity.  It  is  said  that  "Unless  there  was  such  fraud 
practiced  by  E.  J.  Chamberlain,  or  such  undue  influence 
exercised  by  her  upon  the  plaintiff  in  inducing  him  to  con- 
vey the  land  to  her  as  would  make  her  an  involuntary  trus- 
tee, the  relation  of  trustee  could  not,  and  would  not,  exist 
Her  verbal  promise  to  hold  it  in  trust  would  not  make  her 
a  trustee";  citing  section  852  of  the  Civil  Code;  Rtiss  v. 
Mebius,  16  Cal.  357;  Feeney  v.  Howard,  79  Cal.  325,  [12 
Am.  St.  Sep.  162,  21  Pac.  984] ;  Hasshagan  v.  Hctsshagan, 
80  Cal.  514,  [22  Pac.  294]. 

We  understand  that  respondent  agrees  with  appellant  that 
the  case  must  fail  unless  the  allegations  of  the  complaint 
and  the  evidence  disclose  such  fraud  or  undue  influence  as 
to  create  a  constructive  trust  or  one  by  operation  of  law, 
and  no  fault  is  found  with  the  authorities  cited  by  appellant, 
but  only  with  the  application  of  them  attempted  to  be  made 
to  the  particular  facts  of  this  case.  The  claim  is  made  by 
respondent,  in  other  words,  that  we  have  here  the  trust  con- 
templated by  subdivision  3  of  said  section  852  and  recog- 
nized in  said  cases  cited  by  appellant.  For  instance,  in  the 
Buss  case,  mpra,  it  is  held  that  ''where  a  son  conveys  real 
estate  to  his  father — ^the  only  consideration  being  a  verbal 
agreement  by  the  father  to  make  a  will  and  devise  to  the 
son  certain  property,  and  the  father  dies  without  having 
complied  with  the  agreement,  the  agreement  is  void,  the  con- 
veyance is  executed  without  consideration,  express  or  implied, 
and  a  trust  results  in  favor  of  plaintiff  by  implication  of 
law,  and  he  may  set  aside  the  conveyance  and  recover  the 
property,"  and  the  doctrine  is  asserted  which  must  be  ac- 
cepted as  well  settled  that  **  unless  there  be  evidence  of  fraud 
or  mistake,  the  recitals  in  a  deed  are  conclusive  upon  the 
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grantee,  and  no  resulting  trust  can  be  raised  in  his  favor  in 
opposition  to  the  express  terms  of  the  conveyance." 

The  decision  in  the  Feeney  case  is  based  upon  the  ground 
that  there  was  no  actual  or  constructive  fraud.  The  court 
says:  "For  all  that  appears  to  the  contrary,  Michael  Fee- 
ney's  deed  may  have  been  given  and  received  in  entire  good 
faith." 

In  the  Hasshagen  case  it  is  held  that  '^in  order  to  entitle 
respondent  to  recover,  it  was  necessary  for  her  to  prove  that 
the  trust  attempted  to  be  established  was  created  or  declared 
in  writing  or  by  operation  of  law,"  and  that  nothing  was 
shown  to  take  the  case  out  of  the  statute;  and  besides,  that 
the  original  intent  and  purpose  of  the  grantor  conveying  the 
property  was  to  hinder  and  defraud  his  creditors,  and  hence 
there  was  the  strongest  reason  for  the  application  of  the 
statute  of  frauds. 

But  here  the  allegation  is  that  certain  representations 
were  made  by  the  grantee,  that  they  were  false  and  made 
with  intent  to  deceive  plaintiff,  and  that  he  relied  upon  the 
representations  and  promises,  and  therefore  executed  the 
conveyance.  The  case  is  thus  brought  within  the  terms  of 
section  1572  of  the  Civil  Code,  providing  that  **  Actual  fraud, 
within  the  meaning  of  this  chapter,  consists  in  any  of  the 
following  acts,  committed  by  a  party  to  the  contract,  or  with 
his  connivance  with  intent  to  deceive  another  party  thereto, 
or  to  induce  him  to  enter  into  the  contract.  1.  The  sug- 
gestion, as  a  fact,  of  that  which  is  not  true  by  one  who  does 
not  believe  it  to  be  true.  ...  4.  A  promise  made  without  any 
intention  of  performing  it ;  or,  5.  Any  other  act  fitted  to  de- 
ceive." And  as  to  the  relation  thereafter  sustained  to  the 
property  by  the  one  obtaining  such  an  advantage  section 
2224  of  the  Civil  Code  provides  that  *'One  who  gains  a  thing 
by  fraud,  accident,  mistake,  undue  influence,  the  violation 
of  a  trust,  or  other  wrongful  act  is,  unless  he  has  some  other 
and  better  right  thereto,  an  involuntary  trustee  of  the  thing 
gained,  for  the  benefit  of  the  person  who  would  otherwise 
have  had  it."  The  only  possible  objection,  then,  to  the 
scheme  of  the  complaint  lies  in  the  suggestion  that  it  gives 
rise  to  the  inference  that  plaintiff's  purpose  in  conveying 
the  property  was  unlawful  or  immoral,  and  hence  that  he 
does  not  come  into  court  with  clean  hands  and  cannot  justly 
invoke  the  interposition  of  equity.    We  think  it  is  sufficient 
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to  say  that  it  does  not  affirmatively  appear  from  the  com- 
plaint that  plaintiff 's  purpose  was  to  defraud  any  creditor. 
The  indebtedness  of  the  corporation,  it  is  true,  in  which  he 
was  a  stockholder  is  alleged  as  one  of  the  inducements  for 
the  conveyance,  but  we  must  indulge  the  presumption  that 
his  intention  was  consistent  with  a  prudential  regard  for 
his  own  interest  as  well  as  with  the  utmost  good  faith  toward 
his  creditors.  Especially  should  this  position  be  taken  in 
view  of  the  importunities  of  the  grantee  and  the  fact  that 
there  is  no  evidence  that  any  creditor  was  actually  defrauded. 

Turning  to  the  proceedings  of  the  trial,  we  find  in  the 
testimony  of  the  plaintiff  sufficient  support  for  said  allega- 
tion and  the  corresponding  finding  of  the  court.  The  plain- 
tiff testified:  **She  said,  'You  better  make  the  ranch  over  in 
my  name,  for  the  ditch  company  was  in  debt  and  they  would 
be  liable  to  come  on  to  it  and  take  the  whole  ranch,  and  if 
I  didn  't  look  out  I  would  lose  my  ranch  and  she  would  make 
the  deed  back  to  me  after  the  indebtedness  was  settled.'  I 
deeded  it  to  her,  so  that  I  could  have,  if  the  company  ever 
come  on  to  me,  that  I  could  have  longer  time  to  pay  up  the 
indebtedness,  but  then  I  never  deeded  it  to  put  the  company 
out  anything.''  The  subsequent  conduct  of  the  grantee  jus- 
tifies the  inference  that  she  made  the  statement  and  promise 
to  the  plaintiff  with  the  intent  to  deceive  and  mislead  him. 
Hence,  a  case  of  actual  fraud  was  made  out.  Again,  the  age 
of  the  plaintiff  and  the  confidence  he  reposed  in  the  grantee 
are  sufficient  in  connection  with  other  evidence  to  justify 
the  charge  of  constructive  fraud.  The  fact  that  she  was  his 
daughter  in  law  is  not  of  itself  sufficient  to  prove  the  fidu- 
ciary relation,  but  this  is  an  important  circumstance,  and 
there  is  substantial  support  in  the  record  for  the  conclusion 
that  she  became  the  involuntary  trustee  of  plaintiff,  as  she 
certainly  assumed  ''a  relation  of  personal  confidence"  with 
him. 

Even  conceding  that  in  making  the  conveyance  plaintiff 
was  influenced  somewhat  by  a  desire  to  preserve  his  prop- 
erty from  sequestration  by  the  creditors  of  the  corporation, 
still  giving  full  credit,  as  we  must,  to  the  evidence  favorable 
to  the  judgment  of  the  court  below,  we  cannot  find  in  that 
circumstance  alone  sufficient  reason  to  disturb  the  findings. 
We  are  bound  to  accept  as  true  that  E.  J.  Chamberlain  im- 
portuned plaintiff  to  convey  the  property  to  her  upon  the 
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assurance  that  she  would  reconvey  it  on  demand,  that  she 
made  the  promise  with  the  intent  to  deceive  him,  and  that 
he  had  confidence  in  her  representations,  and  therefore  exe- 
cuted the  deed.  It  follows,  we  think,  upon  the  clearest  prin- 
ciples of  equity  that  she  could  not  take  ref  age  behind  the 
pretense  that  in  yielding  to  her  solicitations  he  committed 
a  wrong  against  others,  thereby  depriving  him  of  any  re- 
dress for  her  gross  misconduct.  The  law  is  more  indulgent 
to  human  infirmity  and  less  tolerant  of  deliberate  and  ob- 
trusive depravity.  A  cannot  lay  a  trap  for  B,  secure  his 
confidence,  induce  him  to  make  a  conveyance  of  his  property 
in  the  expectation  that  it  will  be  returned,  and  thereafter 
retain  the  fruits  of  his  perfidy  on  the  ground  that  B  too 
readily  yielded  to  temptation  to  save  himself  at  the  possible 
expense  of  creditors.  The  greater  oflPense  of  the  tempter 
overshadows  and  renders  innocuous  the  weakness  of  the  one 
of  whom  advantage  is  taken. 

For  further  illustration  of  the  principles  herein  involved 
we  refer  to  the  following  cases:  Brown  v.  Burbank,  64  Cal. 
99,  [27  Pac.  940] ;  Brison  v.  Brison,  75  Cal.  525,  [7  Am.  St. 
Rep.  189,  17  Pac.  689] ;  Broder  v.  Conkling,  77  Cal.  330, 
[19  Pac.  513] ;  Adams  v.  Lamhard,  80  Cal.  426,  [22  Pac. 
180] ;  Brison  v.  Brison,  90  Cal.  323,  [27  Pac.  186] ;  Alaniz 
V.  Casenave,  91  Cal.  41,  [27  Pac.  521] ;  Hayne  v.  Hermann, 
97  Cal.  259,  [32  Pac.  171] ;  Crosby  v.  Clark,  132  Cal.  1,  [63 
Pac.  1022] ;  Moore  v.  Moore,  133  Cal.  489,  [65  Pac.  1044] ; 
Faylor  v.  Faylor,  136  Cal.  92,  [68  Pac.  482] ;  Nobles  v.  HuU 
ion,  7  Cal.  App.  14,  [93  Pac.  289]. 

The  views  we  have  thus  expressed  render  it  unnecessary 
to  discuss  at  length  the  other  points  made  by  appellant. 

It  is  claimed  that  the  evidence  fails  to  support  that  part 
of  finding  No.  3  to  the  effect  that  plaintiff  requested  E.  J, 
Chamberlain  to  reconvey  said  premises.  He  so  testified  sub- 
BtantiaDy  when  he  said:  "I  wanted  my  daughter  in  law  to 
make  the  ranch  back  to  me,  and  she  wouldn't.  She  turned 
it  off  and  went  away.  I  think  some  two  or  three  times  I 
had  a  talk  with  her  about  making  it  back  to  me,  and  she 
rather  put  me  off  and  she  wouldn't  do  it — put  me  off." 
The  foregoing  is  obviously  sufficient,  although  the  finding 
itself  is  immaterial.  It  would  not  aid  appellant  if  plaintiff 
made  no  demand  upon  £.  J.  Chamberlain  for  a  reconvey- 
ance. 
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Again,  it  is  contended  that  there  ib  insuflScient  support 
for  the  finding  that  **  William  Chamberlain  had  full  knowl- 
edge of  all  the  facts  of  the  verbal  agreement  between  plain- 
tiff and  the  said  E.  J.  Chamberlain,  and  that  he  knew  she 
took  and  held  the  title  in  trust."  William  Chamberlain, 
however,  did  testify  that  he  knew  the  circumstances  why 
the  deed  was  made,  though  denying  that  he  heard  anything 
said  about  the  place  being  deeded  back.  But  the  court  was 
not  bound  to  accept  the  latter  statement.  Giving  full  credit 
to  the  testimony  of  the  plaintiff  as  to  the  circumstances  sur- 
rounding the  transaction,  it  would  be  justified  in  concluding 
that  the  defendant  knew  that  his  wife  agreed  to  reconvey. 
But,  again,  assuming  that  the  issue  is  raised  by  the  denial 
in  the  answer,  "that  said  defendant  and  William  M.  Cham- 
berlain, on  or  about  the  13th  day  of  April,  1895,  or  at 
any  other  time  had  full  knowledge  of  said  alleged  verbal 
agreement  between  plaintiff  and  said  E.  J.  Chamberlain," 
it  would  seem  to  be  without  decisive  significance  in  view  of 
the  fact  that  appellant  was  not  a  purchaser  for  value.  There 
is  no  apparent  reason  why  a  voluntary  transferee,  whether 
with  or  without  knowledge  of  the  circumstances  under  which 
his  grantor  was  clothed  with  the  legal  title,  should  not  re- 
ceive the  property  charged  with  the  original  trust  The 
principle  of  estoppel  has  no  application  as  in  case  of  a  pur- 
chaser or  encumbrancer  for  value  in  good  faith  without  no- 
tice. 

Complaint  is  made  also  of  the  finding  that  "all  the  allega- 
tions of  defendant's  answer  are  untrue."  Appellant  is  right 
in  his  contention  that  the  evidence  shows  an  indebtedness 
of  the  corporation  at  the  time  plaintiff  deeded  the  property 
to  E.  J.  Chamberlain,  but  there  is  testimony  that  the  cor- 
poration was  perfectly  solvent,  and  there  is  no  showing  that 
any  creditor  was  defrauded.  Under  the  circumstances,  if 
the  finding  had  been  that  this  allegation  of  the  answer  is 
true  the  result  would  not  be  changed.  Even  conceding  that 
plaintiff  desired  to  protect  his  property  against  seizure  by 
creditors  of  the  corporation,  appellant  should  not  be  i>er- 
mitted  to  set  this  up  as  a  defense,  as  we  have  seen,  in  view 
of  the  evidence  and  finding  as  to  the  actual  fraud  of  said 
E.  J.  Chamberlain. 

Again,  it  is  contended  that  the  court  committed  error  in 
overruling  an  objection  to  the  testimony  of  a  witness  as  to 
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a  declaration  of  appellant  in  reference  to  a  former  convey- 
ance of  the  property  to  the  effect  that  if  he  had  the  place 
over  again  he  wouldn't  deed  it  back.  This  might  be  some 
evidence  of  animus  toward  the  plaintiff,  and  was  probably 
admissible  for  that  purpose  as  affecting  the  credibility  of  ap- 
pellant, but  if  erroneously  received  it  could  hardly  have 
been  prejudicial,  as  it  is  a  circumstance  of  little  importance. 

Again,  it  is  contended  that  plaintiff  should  not  have  pre- 
vailed on  account  of  his  long  delay  in  bringing  suit,  as  equity 
abhors  a  stale  claim  and  it  is  incumbent  upon  the  plaintiff 
to  show  facts  excusing  his  delay  in  ajsserting  the  fraud. 
(Trueii  v.  Onderdonk,  120  Cal.  581,  [53  Pac.  26] ;  Harring- 
ton V.  Patterson,  124  Cal.  542,  [57  Pac.  476] ;  2  Pomeroy's 
Equity  Jurisprudence,  sec.  817.)  In  the  Truett  case  it  ia 
doubtful  whether  there  was  any  fraudulent  acts  shown ;  there 
was  an  unexplained  delay  of  fourteen  years,  and  it  was  held 
that  the  court  below  properly  exercised  its  discretion  in  deny- 
ing the  relief  claimed. 

Harrington  v,  Patterson  presents  the  case  of  rescission  of 
a  contract  of  purchase,  and  in  accordance  with  the  provisions 
of  the  statute  it  is  held  that  the  party  who  claims  to  have 
been  defrauded  must  act  promptly  after  the  discovery  of  the 
fraud. 

Pomeroy  states  the  conditions  under  which  acquiescence 
may  prevent  the  right  of  equitable  relief  as  follows:  **The 
acquiescence  must  be  with  knowledge  of  the  wrongful  acts 
themselves  and  of  their  injurious  consequences;  it  must  be 
voluntary,  not  the  result  of  accident,  nor  of  causes  render- 
ing it  a  physical,  legal  oT  moral  necessity,  and  it  must  last 
for  an  unreasonable  length  of  time,  so  that  it  will  be  inequi- 
table even  to  the  wrongdoer  to  enforce  the  peculiar  remedies 
of  equity  against  him,  after  he  has  been  suffered  to  go  on 
unmolested  and  his  conduct  apparently  acquiesced  in,''  and 
he  adds  that  ''It  follows  that  what  will  amount  to  a  sufficient 
acquiescence  in  any  particular  case  must  largely  depend  upon 
its  own  special  circumstances." 

But  there  is  no  reason  here  for  the  application  of  the  doe- 
trine  of  laches.  The  appellant  has  lost  nothing  by  plaintiff's 
delay  in  bringing  the  action.  It  is  not  a  case  of  rescission, 
but  of  forbearance  to  press  a  right  to  demand  performance 
of  an  agreement,  which  indulgence  has  inured  to  the  benefit 
7  Cai  App.—41 
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of  appellant,  who  longer  than  he  had  a  right  to  expect  has 
enjoyed  the  bounty  of  plaintiff. 

Upon  an  examination  of  the  whole  record  we  find  no  preju- 
dicisd  error,  and  the  judgment  and  order  are  afiSrmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[av.  No.  411.    First  Appellate  District.— Mareli  5,  1908.] 

LIZZIE  C.  ROBINSON,  Respondent,  v.  MUTUAL  SAV- 
INGS  BANK  OP  SAN  FRANCISCO,  Defendant 
JOSEPH  LEGGETT  and  CHARLES  H.  ROBINSON, 
Executors  of  Will  of  AMANDA  M.  SCALES,  De- 
ceased, Substituted  Defendants,  Appellants, 

XTSPOSiTS  IN  Savings  Bank — Alternative  Account — ^Acenct — ^Ten- 
ancy IN  Common — GirT  oe  Trust  not  Shown. — ^Where  a  woman 
eighty  years  old  and  totally  blind  requested  one  who  bad  attended 
to  ber  business  to  open  an  account  in  a  savings  bank  of  her  money 
in  their  alternative  names,  bo  that  she  could  draw  money  to  ber 
ose  as  depositor,  stating  to  ber  that  when  she  was  gone  she  could 
have  what  was  left,  and  subsequently  other  mone3rB  belonging  to  the 
depositor  were  deposited,  aggregating  a  large  sum,  from  which 
drafts  were  made  in  various  sums  for  her  use,  and  the  bankbook 
was  left  in  the  custody  of  the  bank  for  her,  and  never  delivered 
to  the  agent,  the  principal  retaining  the  dominion  of  the  fund 
during  her  lifetime,  no  tenancy  in  common  of  the  fund  with  a  right 
of  survivorship  nor  any  gift  in  praesenti  of  the  whole  fund  was 
shown,  nor  did  the  bank  become  a  trustee  of  the  fund  for  the 
agent;  but  the  executors  of  the  depositor  may  claim  so  much  of 
the  fund  as  was  not  given  in  praesenti. 

Id. — ^Essentials  of  Gift — ^Futueb  not  Considered — ^Renunciation  by 
Givee. — A  valid  gift  goes  into  immediate  effect,  and  has  no  refer- 
ence to  the  future.  It  divests  the  donor  of  his  title,  and  requires  a 
renunciation  on  the  part  of  all  claim  and  interest  in  the  sabjeet 
of  the  gift 

I1>.^Gift  Claimed  Attee  Death— Cleab  Proof  Bequibxd.— When  the 
claim  of  a  gift  is  not  asserted  until  after  the  death  of  the  alleged 
donor,  it  should  be  sustained  by  clear  and  satisfactory  proof  of 
every  element  which  is  requisite  to  constitute  a  gift. 

D).— Findings  Against  Evidence — Wkono  Theory  of  Law — Partial 
Gift  ih  Praesenti— Beversal. — Where  the  findings  of  tho  court 
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that  the  agent  was  entitled  to  the  whole  of  the  fund  as  against  the 
executors  of  the  depositor  were  against  the  evidence,  as  being  based 
upon  a  wrong  theory  of  the  law  applicable  to  the  facts  of  the 
ease,  even  if  a  part  of  the  fund  become  the  property  of  the  plaintiff 
by  an  executed  gift  from  the  donor  during  her  life,  concerning 
which  there  was  a  sharp  conflict  in  the  evidence,  the  judgment  must 
be  reversed  on  the  ground  that  the  executors  of  the  depositor  were 
entitled  to  all  of  the  residue  of  the  funds. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco,  and  from  an  order 
denying  a  new  triaL    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jas.  G.  Maguire,  for  Appellants. 

The  evidence  is  against  the  findings  and  against  the  law 
of  the  case  as  to  the  ownership  of  the  account.  {Dennigo.^ 
V.  Hihernia  8.  &  L.  8oc,,  127  Cal.  141,  59  Pac.  389;  Z>e?*.\i- 
gan  v.  San  Francisco  Savings  Union,  127  Cal.  142,  78  Am. 
St.  Rep.  35,  59  Pac.  390.)  The  evidence  is  insufficient  to 
show  an  executed  gift.  (Taylor  v.  Henry,  48  Md.  550,  30 
Am.  Rep.  486;  Gorman  v.  Oorman,  87  Md.  338,  39  Atl.  1038; 
Schick  V.  Qrote,  42  N.  J.  Eq.  352,  7  Atl.  852 ;  Noyes  v.  New- 
buryport  Savings  Bank,  164  Mass.  583,  49  Am.  St.  Rep. 
484,  42  N.  E.  103;  Grey  v.  Grey,  47  N.  Y.  552;  White  v. 
Warren,  120  Cal.  322,  49  Pac.  129,  52  Pac.  723;  De  Puy  v. 
Stevens,  37  App.  Div.  289,  55  N.  T.  Supp.  810;  Whalen  v. 
MUholland,  89  Md.  199,  43  Atl.  45,  44  L.  R.  A,  208.) 

Fabias  T.  Pinch,  for  Respondent 

Where  there  is  a  conflict  of  evidence,  the  findings  must  be 
sustained.  {Helm  v.  Martin,  59  Cal.  61.)  The  findings 
show  that  plaintiff  was  entitled  to  the  fund,  and  any  conflict 
must  be  resolved  in  his  favor.  {Sprague  v.  Walton,  145 
Cal.  228,  78  Pac.  645;  Booth  v.  Oakland  Bank  of  Savings,  122 
Cal.  19,  54  Pac.  370 ;  Scrivens  v.  North  Easton  Savings  Bank, 
166  Mass.  255,  44  N.  E.  251;  Parke  v.  Nixon,  141  Mich.  267, 
104  N.  W.  598;  Meriden  Savings  Bank  v.  Wellington,  64 
Conn.  553,  30  Atl.  774;  Scott  v.  Berkshire  etc.  Bank,  140 
Mass.  159,  2  N.  E.  925;  McElroy  v.  Albany  Savings  Bank, 
8  App.  Div.  46,  40  N.  Y.  Supp.  423;   Tram  v.  Shannon,  78 
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N.  Y.  451;  McMurray  v.  Ennis,  12  N.  T.  Supp.  904;  Russell 
V.  Lang  ford,  135  Cal.  356,  67  Pac.  331;  Marsh  v.  Prentiss, 
48  la  App.  74;  Miller  v.  JETaHeZ,  53  Pa,  St.  108;  ITun*  v. 
Hunt,  119  Mass.  474.) 

HALL,  J. — Plaintiff  brought  suit  against  the  Mutual  Sav- 
ings Bank  of  San  Francisco  to  recover  the  sum  of  $4,370.49 
as  the  balance  of  money  alleged  to  have  been  deposited  by 
plaintiff  with  said  bank. 

Upon  a  showing  by  the  defendant  bank  that  Joseph  Leg- 
gett  and  Charles  H.  Robinson,  as  executors  of  the  last  will 
of  Amanda  M.  Scales,  deceased,  made  claim  to  the  same 
money,  said  defendant  bank  was  allowed  to  deposit  with  the 
court  said  sum  of  $4,370,  and  was  thereupon  dismissed  from 
the  action,  and  said  Leggett  and  Robinson,  as  such  executors, 
were  substituted  as  defendants. 

Leggett  and  Robinson,  as  such  executors,  answered  plain- 
tiff's complaint,  and  set  up  a  claim  to  said  money  as  part 
if  the  estate  of  Amanda  M.  Scales,  deceased. 

The  findings  and  judgment  were  in  favor  of  plaintiff  and 
dgainst  the  substituted  defendants,  who  have  appealed  from 
tte  judgment  and  the  order  denying  their  motion  for  a  new 
trial 

Appellants  attack  the  findings  as  not  being  supported  by 
the  evidence. 

It  is  alleged  in  the  complaint  that  prior  to  the  commence- 
ment of  the  action  plaintiff  deposited  with  defendant,  the 
Mutual  Savings  Bank  of  San  Francisco,  and  the  said  de- 
fendant received  of  and  from  plaintiff,  for  the  use  and 
benefit  of  plaintiff,  the  sum  of  $5,729.69,  which  said  amount 
said  defendant  promised  to  repay  to  plaintiff,  and  that  said 
defendant  has  repaid  to  plaintiff  the  sum  of  $1,359.20  and 
no  more,  thus  leaving  a  balance  of  $4,370.49. 

The  substituted  defendants,  in  their  answer,  deny  the  al- 
legations of  the  complaint  above  set  forth,  and  further  allege 
that  prior  to  the  seventh  day  of  July,  1904,  Amanda  M. 
Scales  deposited  said  sum  of  $5,729.69  with  said  defendant, 
the  Mutual  Savings  Bank  of  San  Francisco,  and  caused  said 
deposit  to  be  made  payable  by  said  defendant  to  *' Amanda 
M.  Scales  or  Lizzie  C.  Robinson.''  ''That  said  Amanda  M. 
Scales  so  directed  and  made  said  deposit  payable  to  'Amanda 
M.  Scales  or  Lizzie  C.  Robinson'  for  the  sole  purpose  of  en- 
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abling  said  Lizzie  C.  HobiDson,  as  the  agent  of  said  Amanda 
M.  Scales,  to  withdraw  moneys  from  said  deposit  for  the 
use  and  benefit  of  said  'Amanda  M.  Scales/  and  as  the  same 
might  be  required  by  said  Amanda  M.  Scales,  or  to  be  paid 
out  by  her  through  said  Lizzie  C.  Robinson  (the  plaintiff 
herein)  as  the  agent  of  said  Amanda  M.  Scales."  That 
prior  to  the  seventh  day  of  July,  1904,  said  Amanda  M. 
Scales  withdrew  from  said  deposit  the  sum  of  $1,359.20,  and 
no  more,  leaving  a  balance  on  deposit  with  said  defendant 
bank  of  $4,370.49. 

Amanda  M.  Scales  died  on  the  seventh  day  of  July,  1904. 

The  court  found  all  the  allegations  of  the  complaint  to  be 
true,  and  also  found  **That  it  is  not  true  that  prior  to  the 
commencement  of  this  action,  and  prior  to  the  seventh  day 
of  July,  1904,  or  at  any  other  time,  Amanda  M.  Scales 
deposited  with  said  defendant,  Mutual  Savings  Bank  of  San 
Francisco,  the  sum  of  $5,729.69,  or  any  sum."  "That  it 
is  not  true  that  prior  to  the  seventh  day  of  July,  1904,  or 
at  any  other  time,  said  Amanda  M.  Scales  withdrew  from  said 
deposit  the  sum  of  $1,359.20,  or  any  sum  whatever." 

From  the  foregoing  statement  of  the  contents  of  the  plead- 
ings and  of  the  findings,  it  is  apparent  that  the  plaintiff's 
complaint  was  framed  upon  the  theory  that  all  the  money 
deposited  was  deposited  by  plaintiff  for  her  own  use  and 
from  her  own  money,  and  that  Mrs.  Scales  deposited  none 
of  it,  and  had  no  interest  therein,  and  that  the  court,  in  its 
findings  fully  adopted  such  theory  of  the  facts. 

No  such  theory  can  be  sustained  upon  the  facts  disclosed 
by  the  record  before  us. 

Mrs.  Scales,  at  the  opening  of  the  account  in  question,  was 
upward  of  eighty  years  of  age  and  totally  blind.  The  plain- 
tiff had  been  in  the  habit  of  attending  to  business  for  her 
for  several  years  before  the  opening  of  this  account.  The 
account  waa  opened  on  March  10,  1902,  by  the  deposit  of  a 
check  for  $1,149.05  belonging  to  Mrs.  Scales,  and  was  opened 
in  the  name  of  "Amanda  M.  Scales  or  Lizzie  C.  Robinson." 
Every  item  of  deposit  belonged  to  Mrs.  Scales  at  the  time  of 
its  deposit,  as  is  admitted  by  plaintiff  on  the  witness-stand, 
save,  possibly,  one,  which  confessedly  also  did  originally  be- 
long to  Mrs.  Scales.    This  item  will  be  referred  to  later. 

Concerning  the  opening  of  the  account,  the  plaintiff  testified 
in  substance  that  she  obtained  a  check  for  Mrs.  Scales,  pay- 
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able  to  her,  from  Bovee,  Toy  &  Sontagg  for  $1,149.05;  that 
Mrs.  Scales  indorsed  the  check  and  plaintiff  deposited  it  in 
the  bank.  In  answer  to  the  question  **Por  what  purpose 
did  Mrs.  Scales  tell  you  at  that  time  that  she  gave  you  that 
check Y"  the  plaintiff  said,  ''She  wanted  to  establish  a  claim 
there  that  I  could  draw  against — an  account  there  that  I 
could  draw  against,  and  pay  bills  for  her,  because  she  was 
constantly  demanding  such  services  of  me,  and  she  said,  at 
the  time,  she  said,  'I  want  to  open  this  little  account;  it  will 
be  a  joint  account ;  whatever  is  left  after  I  am  gone  shall  be 
yours.'  "  She  further  said  that  all  the  other  deposits  in  the 
account  were  from  Mrs.  Scales,  and  came  from  rentals  of 
her  property  and  different  sources. 

Upon  cross-examination  she  testified:  "When  this  first 
deposit  was  made  on  the  tenth  day  of  March,  1902,  Mrs. 
Scales  told  me  that  she  wanted  me  to  pay  her  bills  out  of 
the  account,  and  to  open  that  account  for  the  purpose  of 
enabling  me  conveniently  to  do  that,  and  whatever  remained 
after  she  died  was  to  be  mine ;  or  that  I  could  draw  against 
it  while  she  lived  if  I  chose  to.  I  never  drew  against  it  for 
any  account,  except  her  own,  while  she  lived." 

The  evidence  shows  without  conflict  that  plaintiff,  acting 
for  Mrs.  Scales,  for  her  use  and  to  pay  her  bills,  drew  from 
the  account  the  sum  of  $1,359.20.  Plaintiff  also  testified  that 
Mrs.  Scales  also  told  her  that  she  might  draw  from  the  ao- 
count  for  her  personal  use,  but  she  never  did  so. 

The  evidence  above  set  forth  does  not  support  the  finding 
that  the  sum  of  $5,729.69  was  deposited  with  the  bank  by 
plaintiff  for  her  use  and  benefit  in  the  sense  and  meaning 
of  the  finding.  In  a  legal  sense  the  deposits  were  made  by 
Mrs.  Scales  for  her  use  and  benefit.  The  plaintiff  was  acting 
simply  as  the  agent  of  Mrs.  Scales,  and  was  depositing  the 
money  of  Mrs.  Scales  for  her  use. 

For  the  same  reason  the  evidence  does  not  support  the 
finding  of  the  court:  ''That  it  is  not  true  that  prior  to  the 
commencement  of  this  action,  and  prior  to  the  seventh  day 
of  July,  1904,  or  at  any  other  time,  Amanda  M.  Scales  de- 
posited with  said  defendant,  Mutual  Savings  Bank  of  San 
Francisco,  the  sum  of  $5,729.69,  or  any  other  sum."  The 
money  was  deposited  by  Mrs.  Scales,  through  her  agent,  the 
plaintiff,  and  likewise,  in  legal  effect,  whatever  was  with- 
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drawn  was  withdrawn  by  her  through  her  agent,  the  plain- 
tiflf. 

The  evidence  does  not  show  a  gift  by  Mrs.  Scales  to  plain- 
tiff of  all  the  moneys  deposited  in  the  account  or  of  the  ac- 
count itself.  Although  the  deposit  was  in  the  names  of 
either,  and  either  could  draw  therefrom  as  between  them- 
selves and  the  bank,  this  does  not  show  a  gift  to  plaintiff, 
nor  constitute  a  joint  tenancy  or  ownership  with  a  right  of 
survivorship.  Mrs.  Scales  at  all  times  retained  the  right 
herself  to  draw  the  money.  She  retained  dominion  over  it. 
She  never  delivered  the  bankbook  to  plaintiff.  It  at  all 
times  remained  in  the  possession  of  the  bank  at  the  conve- 
nience of  both  Mrs.  Scales  and  plaintiff. 

"A  valid  gift  goes  into  immediate  effect,  and  has  no  refer- 
ence to  the  future.  It  divests  the  donor  of  his  title,  and  re- 
quires a  renunciation  on  his  part  of  all  claim  and  interest 
in  the  subject  of  the  gift.*'  {Denigan  v.  Uibernia  etc,  8oc,, 
127  Cal.  137,  [59  Pac.  389] ;  Denigan  v.  San  Francisco  Sav. 
Union,  127  Cal.  142,  [78  Am.  St.  Rep.  35,  59  Pac.  390].) 

In  both  of  the  above-cited  cases  money,  the  separate  prop- 
erty of  a  wife,  was  deposited  in  the  names  of  the  husband 
and  wife,  "and  payable  to  the  order  of  either  of  them."  It 
was  held  that  the  form  of  the  deposit  did  not  indicate  any 
gift  to  the  husband,  or  any  joint  interest  of  both  parties 
with  a  right  of  survivorship.  In  the  latter  case  it  was  held 
that  the  rule  that  joint  interests  or  estates  are  such  as  are 
created  by  a  single  will  or  transfer  in  equal  shares,  when 
expressly  declared  in  the  will  or  transfer  to  be  a  joint  ten- 
ancy, applies  to  personalty  as  well  as  to  realty. 

The  doctrine  of  the  Denigan  cases  is  supported  by  the  fol- 
lowing cases,  all  of  which  are  reviewed  in  the  second  Denigan 
case:  Taylor  v.  Henry,  48  Md.  550,  [30  Am.  Rep.  46] ;  Oor- 
man  v.  Gorman,  87  Md.  338,  [39  Atl.  1038] ;  Schick  v.  Orote, 
42  N.  J.  Eq.  352,  [7  Atl.  852]  ;  Noyes  v.  Newiuryport  Sav. 
Trust,  164  Mass.  583,  [49  Am.  St.  Rep.  484,  42  N.  E.  103]. 

The  evidence  does  not  bring  this  case  within  the  doctrine 
of  Booth  V.  Oakland  Bank  of  Savings,  122  Cal.  19,  [54  Pac. 
370],  where  money  was  deposited  in  such  a  way  as  to  consti- 
tute the  bank  a  trustee  for  plaintiffs,  nor  within  Sprague  v. 
Walton,  145  Cal.  228,  [78  Pac.  645],  where  the  wife,  on  the 
order  of  her  husband,  actually  drew  certain  money  and  de- 
posited it  in  her  own  name. 
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In  no  aspect  of  the  case  can  it  be  said  that  the  findings 
attacked  are  sustained  by  the  evidence,  and  for  this  reason 
the  judgment  and  order  must  be  reversed. 

We  have  not  overlooked  the  testimony  given  by  plaintiff 
that  one  item  of  the  deposit  was  given  to  her  outright  by 
Mrs.  Scales  for  her  own  use,  before  the  same  was  deposited. 
There  was  a  sharp  conflict  in  the  evidence  on  this  point,  Mr. 
Leggett  testifying  to  a  statement  made  to  him  quite  incon- 
sistent with  the  claim  that  the  item  in  question  had  been 
given  to  the  plaintiff.  In  this  connection  it  is  well  to  revert 
to  what  was  said  in  Denigan  v.  Hibemia  etc.  Soc,  127  Cal. 
137,  [59  Pac.  389] :  *'When  the  claim  of  a  gift  is  not  asserted 
until  after  the  death  of  the  alleged  donor,  it  should  be  sus- 
tained by  clear  and  satisfactory  evidence  of  every  element 
which  is  requisite  to  constitute  a  gift." 

But  whatever  the  fact  may  be  concerning  the  claim  that 
this  particular  item  was  given  to  plaintiff,  and  by  her  after- 
ward deposited  in  the  account  sued  on,  the  amount  of  the 
same  is  less  than  the  balance  sued  for  and  for  which  judg- 
ment was  given.  If  this  particular  sum  of  money  was  there- 
fore the  money  of  plaintiff,  and  deposited  by  her  for  her 
use  in  the  account,  this  fact  does  not  sustain  the  findings  as 
made  nor  the  judgment  rendered. 

The  judgment  and  order  are  reversed. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  April  2,  1908. 
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[CiT.   No.   434.    Third    Appellate   District.— March    6,    1908.] 

MARY  BLACKBURN,  etc.,  Respondent,  v.  BUCKSPORT 
AND  ELK  RIVER  RAILROAD  COMPANY  et  al., 
Defendants,  and  C.  W.  HILL,  Cross-complainant,  Ap- 
pellant. 

QUIETINa   TiTLB  BY  ADYERSB  POSSESSOR — DEFAULT  0»  UNKNOWN   OWN- 

BEs — Agreed  Pleadings  bt  Claimant  of  Title — Objections  ttfon 
Appeal. — In  an  action  to  quiet  the  title  of  one  claiming  under 
adverse  possession  for  twentj  years  against  known  and  unknown 
owners,  under  sections  749,  750  and  751  of  the  Code  of  Civil  Pro- 
eedure,  where,  after  default  of  unknown  owners,  a  claimant  of  the 
record  title  was  permitted  to  appear  and  to  answer  the  complaint, 
and  to  file  a  cross-complaint,  which  he  did  without  objection  to  the 
jurisdiction  of  the  court,  he  cannot,  after  judgment  rendered  against 
him  and  in  favor  of  the  plaintiff,  upon  his  prescriptive  title,  object 
upon  appeal  that  the  summons  was  improperlj  issued,  or  was  de- 
fective^  or  was  not  properly  served  and  returned. 

Id, — ^Effect  of  Voluntary  Appearance. — The  court  had  jurisdiction 
of  the  person  of  the  claimant  of  title  upon  his  voluntary  appear- 
ance, which  was  equivalent  to  personal  service  of  the  summons 
and  a  copy  of  the  complaint  upon  him,  under  section  416  of  the 
Code  of  Civil  Procedure. 

Id. — Notice  of  Lis  Pendens  not  Jurisdictional — Waiver  of  Objeo- 
TION. — The  omission  to  file  a  notice  of  lis  pendens  provided  for  in  an 
action  to  quiet  title  cannot  affect  the  court's  jurisdiction  over  the 
subject  matter  of  the  action;  and  one  who  has  voluntarily  appeared 
in  the  action  cannot  in  any  event  complain  that  a  notice  of  lU 
pendens  was  not  filed. 

Id. — ^Parties — Names  of  Persons  Appearing  of  Record— Fictitious 
Names — Amendment  of  Complaint. — Though  plaintiff  may  join 
as  defendants  the  names  of  persons  known  by  him  to  appear  of 
reeord,  bis  failure  to  do  so  does  not  go  to  the  cause  of  action. 
He  may  insert  fictitious  names  of  persons  who  may  be  supposed 
to  have  some  claim,  and  may  amend  the  complaint  to  insert 
their  tme  names,  when  discovered. 

Io« — Omission  to  Insert  True  Name — Amendment  Ordered  upon 
Appeal. — ^Where  there  was  an  omission  to  insert  the  true  name 
in  the  complaint  of  defendant,  who  appeared  and  answered,  and 
filed  a  cross-complaint,  this  court  upon  appeal  may  order  the  com- 
plaint to  be  amended  accordingly  by  the  court  below  as  of  a  date 
prior  to  the  judgment,  in  order  to  support  the  judgment  for  plain- 
tiff, and  to  bind  the  defendant  by  such  judgment. 
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D). — True  Name  Appeabino  in  Cross -compi.aint. — ^Where  the  true 
name  appeared  in  the  cross-complaint  seeking  affirmative  relief 
against  the  plaintiff,  and  plaintiff  answers  thereto,  it  seems  that 
such  cross-complaint  and  answer  present  a  direct  issue,  to  be  de- 
termined upon  appeal,  even  if  the  complaint  were  not  amended. 

Id. — Support  of  Findings. — Held,  that  the  findings  of  a  prescriptive 
title  in  the  plaintiff  by  the  exercise  of  acts  of  ownership  by  him- 
self and  his  predecessor  for  the  period  of  thirty  years,  and  that 
they  had  paid  all  taxes  assessed  thereupon  during  those  years,  are 
supported  by  the  evidence,  and  must  prevail  over  the  record  title 
shown  by  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Humboldt  County.    G.  W.  Hunter,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  L.  Ford,  and  J.  S.  Bumell,  for  Appellant 

Coonan  &  Kehoe,  and  Q.  D.  Murry,  for  Respondent 

HART,  J. — This  is  a  suit  to  quiet  title  to  certain  real 
property  situated  in  Humboldt  county,  and  was  brought 
against  the  Bucksport  and  Elk  River  Railroad  Company  and 
certain  fictitiously  designated  defendants  and  **all  other  per- 
sons unknown,  claiming  any  right,  title,  estate,  lien  op  in- 
terest in  the'*  said  real  property  adverse  to  plaintiff's  title 
thereto.  The  suit  was  instituted  under  the  provisions  of 
sections  749,  750  and  751  of  the  Code  of  Civil  Procedure. 
Summons  was  duly  served  upon  the  corporation,  and  as  to 
the  other  defendants,  the  summons  was  published,  under  an 
order  of  the  court,  in  a  newspaper  printed  and  published 
daily  in  the  city  of  Eureka,  in  said  Humboldt  county.  The 
railroad  company  appeared  and  answered  the  complaint, 
and  there  being  no  appearance  by  or  on  behalf  of  the  ficti- 
tious defendants,  or  of  any  ** unknown  persons,**  claiming  any 
interest  in  the  property  adversely  to  plaintiff,  a  default  was 
entered  against  them.  Subsequently  the  appellant  appeared 
and  moved  the  court  to  set  aside  the  default  as  to  him,  so 
that  he  might  be  permitted  to  answer  the  complaint.  By 
consent  of  counsel  the  default  against  the  appellant  was  set 
aside,  and  he  thereupon  answered  the  complaint  and  also 
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filed  a  cross-complaint,  to  which  answers  were  interposed  by 
the  plaintiff  and  the  railroad  company,  respectively. 

Upon  the  issues  of  fact  thus  made  up  the  cause  was  tried 
and  the  plaintiff  obtained  judgment,  from  which,  upon  a  bill 
of  exceptions,  this  appeal  is  taken. 

The  only  point  presented  and  discussed  in  the  briefs  of 
counsel  and  upon  which  the  appellant  insists  upon  a  reversal 
of  the  judgment  involves  the  question  of  whether  the  court 
acquired  jurisdiction  of  the  action  and  of  the  person  of  the 
appellant. 

The  claim  is  that  the  summons  does  not  contain  all  the 
matters  required  by  the  code  provisions  to  be  set  forth  there- 
in; that  the  aflBdavit  upon  which  the  court  ordered  the  pub- 
lication of  the  summons  is  insufficient;  that  the  affidavit 
of  the  publication  of  the  summons,  being  made  by  one  Smith, 
who  designated  himself  as  the  "Manager"  of  the  newspaper 
in  which  the  summons  was  published,  is  not  made  by  the 
person  required  by  the  law  to  make  such  affidavit;  that 
there  is  nothing  in  the  record  showing  that  a  lis  pen- 
dens was  filed  in  the  office  of  the  county  recorder,  as  re- 
quired by  sections  409  and  749  of  the  Code  of  Civil  Pro- 
cedure. There  is,  in  fact,  no  objection  which  could  be  urged 
0  gainst  the  sufficiency  of  the  steps  essential,  under  the  stat- 
ute, to  give  the  court  jurisdiction  of  the  person  of  appellant 
which  has  been  overlooked  by  counsel  for  the  appellant. 

But  we  think  appellant  has  no  conceivable  reason  to  com- 
plain here  that  the  court  was  without  jurisdiction  to  try  the 
action  and  determine  the  issues  involved  therein  as  to  him, 
even  if  we  assume  that  his  contention  as  to  the  alleged  de- 
fectiveness of  the  summons  and  the  service  thereof  be  well 
founded. 

The  record,  as  we  have  seen,  shows  that  the  appellant,  after 
default  had  been  entered  against  him  as  one  of  the  ''unknowr 
defendants''  and  the  same  had  been,  on  his  motion,  and  by 
consent  of  counsel  for  respondent,  vacated,  answered  the  com- 
plaint and  filed  a  cross-complaint.  The  trial  was  proceeded 
with  without  objection  upon  his  part  that  the  court  was 
without  jurisdiction  either  of  the  action  or  of  his  person. 
It  is  immaterial  so  far  as  he  is  concerned  whether  the  sum- 
mons was  regularly  issued  or  defective  in  that  there  was 
omitted  therefrom  certain  matters  required  by  the  statute  to 
be  embraced  therein,  or  was  not,  for  any  reason,  properly 
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served  and  returned.  And  it  is  equally  as  immaterial,  so  far 
as  he  may  be  aflPected  thereby,  whether  or  not  a  lis  pendens 
was  recorded.  He  voluntarily  made  an  appearance  in  the 
action,  and  under  the  law  of  this  state  "the  voluntary  ap- 
pearance of  a  defendant  is  equivalent  to  personal  service  of 
the  summons  and  copy  of  the  complaint  upon  him.**  (Code 
Civ.  Proc,  sec.  416;  Hibemia  8av.  etc.  Soc.  v.  Cochran,  141 
Cal.  654,  [75  Pac.  315] ;  Hibemia  Sav.  etc.  Soc.  v.  Lewis,  117 
Cal.  581,  [47  Pac.  602,  49  Pac.  714] .)  In  the  last  named  case, 
the  court  says:  "When  defendant  William  P.  Lewis  ap- 
peared, demurred  to  the  complaint,  and  filed  an  answer 
thereto,  the  court  acquired  jurisdiction  of  his  person  itself, 
and,  whether  there  was  or  was  not  a  valid  summons,  in  the 
case,  was  of  no  moment'*  The  fact  that  the  appellant  here 
appeared  and  moved  to  set  aside  the  default,  so  far  as  it  af- 
fected him,  against  the  "unknown  defendants,'*  of  whom  he 
was  one,  and  the  further  fact  that,  the  default  having  been 
set  aside,  he  not  only  answered  the  complaint  but  also  sought 
affirmative  relief  through  a  cross-complaint,  indubitably  bear 
witness  to  the  fact  that  in  some  way  or  by  some  means  he 
received  notice  of  the  institution  of  the  suit,  and  that  he  has 
had  "his  day  in  court,**  and  most  assuredly  it  is  immaterial 
now  how  he  obtained  such  notice.  If  he  were  the  only  de- 
fendant and  had,  before  summons  was  issued  or  served  upon 
him,  having  received  actual  notice  of  the  filing  of  the  ac- 
tion, appeared  by  way  of  answer  or  otherwise,  he  certainly 
could  not  complain,  after  judgment  against  him,  because  the 
summons  had  not  been  issued  and  served  upon  him,  or,  if 
issued,  because  it  did  not  contain  all  the  matters  that  the 
statute  requires  shall  be  set  out  therein  to  make  it  a  valid 
summons.  His  voluntary  appearance  manifestly  obviated  the 
necessity  of  serving  the  summons,  the  sole  purpose  of  which 
is  to  notify  the  defendant  of  the  institution  of  the  action, 
and,  in  general  terms,  of  the  nature  thereof. 

And  the  question  of  whether  or  not  a  Us  pendens  was  filed 
for  recordation  with  the  county  recorder  is,  as  to  the  ap- 
pellant, of  no  significance.  The  record  does  not  show  that 
such  notice  was  so  filed,  although  the  respondent  *s  brief  de- 
clares that  a  lis  pendens  was  recorded.  But,  as  we  have 
suggested,  even  if  there  was  a  failure  to  file  a  ?«  pendens, 
the  appellant  could  not  be  prejudiced  thereby,  for  the  only 
effect  of  an  omission  to  so  record  such  notice  would  be  to 
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relieve  innocent  third  parties  (purchasers  or  encumbrancers) 
from  the  operation  of  a  judgment  affecting  the  'Hitle  or  right 
of  possession"  of  the  land  in  dispute.  We  know  of  nothing 
which  would  have  prevented  the  appellant  himself,  after 
filing  his  cross-complaint  asking  for  affirmative  relief,  from 
filing  a  115  pendens,  or  notice  of  the  pendency  of  the  action. 
(Code  Civ.  Proc,  sec.  409.)  But,  as  we  have  before  stated, 
it  is  unimportant  whether  a  lis  pendens  was  or  was  not  re- 
corded, so  far  as  this  appellant  is  concerned.  He  voluntarily 
submitted  himself  to  the  jurisdiction  of  the  court  in  the  case, 
and  we  do  not  think,  as  we  have  already  indicated,  that 
the  mere  omission  to  file  for  record  the  notice  of  the  pendency 
of  the  action  affects  the  question  of  the  court's  jurisdiction 
of  the  subject  matter  of  the  litigation.  In  other  words,  we 
do  not  think,  as  counsel's  argument  upon  this  point  neces- 
sarily assumes,  that  the  filing  of  the  notice  of  the  pendency 
of  the  action  with  the  county  recorder  is  an  essential  pre- 
requisite to  investing  the  court  with  jurisdiction  of  the  sub- 
ject matter  of  a  suit  in  which  the  recordation  of  such  a 
notice  is  required.  A  lis  pendens  or  the  filing  for  record 
with  the  recorder  a  notice  of  the  pendency  of  a  suit  involv- 
ing the  title  to  or  right  of  possession  of  real  property  is  the 
mode  substituted  by  the  legislature  for  the  constructive  no- 
tice to  all  the  world  of  the  pendency  of  such  an  action  which 
formerly  arose,  ipso  facto,  upon  the  institution  of  the  suit. 
Thus,  **a  purchaser  or  encumbrancer  of  property,  instead  of 
being  required  to  examine  all  the  suits  pending  in  the  courts 
to  ascertain  whether  any  of  them  relate  to  or  affect  the  real 
estate  he  is  negotiating  about,  has  now  only  to  examine  the 
notices  of  lis  pendens  filed  in  the  recorder's  office  of  the 
county  where  the  real  estate  is  situated."  {Sampson  v. 
Okleyer,  22  Cal.  211.)  The  purpose  of  the  legislature  was 
thus  to  furnish  the  most  certain  means  of  notifying  all  per- 
sons of  the  pendency  of  the  action,  and  thereby  warning  them 
against  attempting  to  acquire  a  legal  or  equitable  interest 
in  the  property  concerning  which  the  suit  was  brought,  and 
to  bind  such  persons  as  might  acquire  any  interest  in  the 
property  in  controversy  after  the  recording  of  the  notice 
by  any  judgment  which  might  be  secured  affecting  said 
property.  This  is  all  that  the  legislature  intended  by  the 
present  mode  of  giving  constructive  notice  of  the  pendency 
of  such  actions,  and  the  legislation  does  not,  as  we  before 


Digitized  by  VjOOQ IC 


654    Blackbubn  v.  Bucksport  btc.  R.  R.  Co.     [7  Cal.  App. 

observed,  nor  was  it  intended  that  it  should,  affect  in  the 
■lightest  degree  the  question  of  the  court's  jurisdiction  of 
the  subject  matter  of  the  suit  or  of  the  persons  of  the  parties 
thereto. 

The  appellant  makes  the  further  point  that  the  complaint 
does  not  state  a  cause  of  action  because  it  omits  to  include 
as  defendants  **all  persons  as  appear  of  record  to  have  .  .  . 
some  claim  or  cloud  on  the  lands  described  in  the  complaint 
adverse  to  plaintiff's  ownership.'*  Section  749  of  the  Code 
of  Civil  Procedure  provides  that  the  complaint  may  include 
as  defendants  such  persons,  and  the  appellant  seems  to  think 
that  it  was,  therefore,  the  duty  of  the  plaintiff  to  have  ex- 
amined the  public  records  and  named  as  defendants  all  per- 
sons having  an  interest  in  the  land  in  controversy  in  deroga- 
tion of  plaintiff's  title.  We  think  the  claim  is  destitute 
of  merit.  (Irving  v.  Carpenter,  70  Cal.  23,  [11  Pac.  391].) 
Under  our  law,  it  is  true,  when  the  defendant  is  ignorant  of 
the  name  of  a  defendant,  he  must  state  that  fact  in  the  com- 
plaint (the  complaint  here  contains  such  allegation),  and 
such  defendant  may  be  designated  in  any  pleading  or  pro- 
ceeding by  any  name,  and  when  his  true  name  is  discov- 
ered, the  pleading  or  proceeding  must  be  amended  accord- 
ingly. (Code  Civ.  Proc.,  sec.  474.)  But  it  has  been  held 
that  in  a  case  where  parties  are  sued  by  fictitious  names, 
and  appear  and  answer  by  their  true  names,  and  there  is 
an  omission  to  amend  the  complaint  by  substituting  the  true 
for  the  fictitious  names,  the  cause  will  not  be  reversed,  but 
the  judgment  on  appeal  will  direct  the  lower  court  to  amend 
the  complaint  as  of  date  prior  to  the  judgment,  in  order  to 
support  the  judgment.  (Alameda  County  v.  Crocker,  125 
Cal.  101,  [57  Pac.  766];  Baldwin  ▼.  Bomheimer,  48  Cal. 
434;  McKinlay  v.  Tuttle,  42  CaL  572.)  We  are  not  prepared 
to  say  that  in  a  case  like  this,  where  one  of  the  parties  sued 
by  a  fictitious  name  appears  and  not  only  answers  the  com- 
plaint but  also  files  a  cross-complaint  in  which  he  seeks  af- 
firmative relief,  it  is  absolutely  necessary  to  substitute  the 
true  name  of  the  party  in  the  complaint  in  support  of  the 
judgment.  The  object  of  the  requirement  of  the  statute  that 
the  complaint  must  be  amended  by  inserting  therein  the 
true  name  of  a  party  who  has  been  fictitiously  designated 
as  one  of  the  defendants,  when  such  true  name  has  been 
discovered^  is  to  bind  such  person  by  the  judgment    In 
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other  words,  '*it  is  requisite  that  the  record  should  show 
that  the  court  had  jurisdiction  of  the  person  against  whom 
the  judgment  was  rendered,  and  that  the  judgment  was 
warranted  by  the  allegations  of  the  pleading  of  the  party  in 
whose  favor  it  was  rendered.''  (McKinlay  v.  Tuttle,  42  Cal. 
572.)  The  cross-complaint  contains  the  name  of  the  plain- 
tiff as  an  adversary  party,  and  aUeges  that  ''the  above-named 
plaintiff  and  defendants  claim  to  have  some  right,  title,  es- 
tate," etc.,  in  the  real  property  described  in  the  cross-com- 
plaint (and  likewise  in  the  complaint)  adverse  to  the  title 
and  ownership  of  the  cross-complainant.  The  answer  of 
plaintiff  to  the  cross-complaint  denies  that  the  cross-com- 
plainant ia  the  owner  of  the  property  in  question,  and  prays 
that  "she  be  dismissed  therefrom  with  her  costs  and  such 
other  and  further  relief  as  to  this  court  may  seem  meet  and 
equitable  in  the  premises.'*  Thus,  it  seems  reasonable,  even 
if  the  complaint  be  disregarded,  that  the  cross-complaint  and 
answer  of  respondent  thereto  present  a  direct  issue  between 
the  parties  to  this  appeal  as  to  the  ownership  of  the  land  af- 
fected by  the  judgment,  and  that  such  judgment  is  ''war- 
ranted by  the  allegations  of  the  pleading  (answer  to  cross- 
complaint)  of  the  party  in  whose  favor  it  was  rendered." 
However,  we  see  no  harm  in  directing,  and  perhaps  it  may 
be  the  better  practice  under  the  circumstances  to  so  order, 
the  court  below  to  cause  the  complaint  to  be  amended  in  the 
respect  here  referred  to. 

Among  the  assignments  of  error  in  the  record  is  the  claiK 
that  the  court's  findings  upon  the  material  points  in  the  case 
are  not  sufficiently  supported  by  the  evidence.  No  special 
reference  is,  however,  made  to  this  point  in  the  briefs  of 
counsel.  But  there  is  no  substantial  ground  upon  which  to 
found  the  claim.  The  plaintiff  sets  up  title  by  adverse  pos- 
session. There  is  evidence  showing  that  she  had  been  in 
possession  of  the  land  in  dispute  for  over  thirty  consecutive 
years  prior  to  the  commencement  of  the  action;  that  dur- 
ing nearly,  if  not  quite,  all  of  said  period  she  had  the  prop- 
erty inclosed  by  a  fence,  had  paid  all  the  taxes  assessed 
thereon  for  all  those  years,  and  had  otherwise  exercised  acts 
of  ownership  thereof.  The  defendant  established  a  record 
title;  but  the  court's  finding  of  title  by  adverse  possession 
in  the  plaintiff  is  well  supported  by  the  proofs^  and  cannot 
be  disturbed  by  this  court. 
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The  judgment  is  affirmed,  with  directions  to  the  court  be- 
low to  amend  the  complaint  or  cause  the  same  to  be  amended, 
as  of  date  prior  to  the  judgment  entered  the  nineteenth  day 
of  August,  1905,  in  said  court,  by  the  insertion  of  the  name 
of  C.  W.  Hill  as  a  party  defendant. 

Burnett,  J.,  and  Chipman,  P.  J.,  concurred. 


[Crim.  Ho.  112.    First  Appellate  District.— March  11,  1908.] 

THE  PEOPLE,  Respondent,  v.  JOHN  F.  CAULPIELD,  Ap. 

pellant. 

Bapb — Support  of  yEBDioT--GoBBOBO&^TioN  or  Pbosboutrix. — ^Where^ 
apon  a  conviction  of  rape,  the  testimony  of  the  prosecutrix  to  th« 
commission  of  the  crime,  though  containing  some  inconsistencies 
and  particular  statements  hard  to  credit,  was  not  inherently  im- 
probable, and  showed  brutal  outrages  of  her  person,  and  was  cor- 
roborated by  her  physical  condition  when  found  in  her  room  by 
police  officers  with  defendant  and  his  associates,  who  were  imme- 
diately charged  by  her  with  the  crime  in  their  presence,  to  which 
no  reply  was  made,  the  verdict  of  conviction  is  sufficiently  sup- 
ported. 

Id. — ^Bkview  upon  Appbal — Jubisdiction — Questions  op  Law. — ^The 
appellate  court  has  jurisdiction  only  to  review  questions  of  law; 
and  the  sufficiency  of  the  evidence  to  support  a  verdict  becomes 
a  question  of  law  only  where  there  is  an  entire  failure  of  proof. 
Where  there  is  evidence  supporting  the  verdict,  a  question  of 
law  as  to  its  sufficiency  cannot  arise. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial    Wm.  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

McGowan,  Squires  &  Westlake,  for  Appellant 

U.  S.  Webb,  Attorney  General,  and  George  Beebe^  Deputy 
Attorney  (General,  for  Bespondent 
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KERRIGAN,  J. — Defendant  was  convicted  of  the  crime 
of  rape,  and  sentenced  to  the  penitentiary  for  ten  years.  He 
appeals  from  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  chief  point  relied  upon  by  appellant,  and  the  only 
one  that  merits  serious  consideration,  is  the  claim  that  the 
evidence  is  insufficient  to  justify  or  sustain  the  verdict.  In 
this  behalf  our  attention  is  directed  to  a  line  of  cases  in  this 
state  which  hold  that  in  cases  of  this  character  the  testi- 
mony of  the  complainant  alone,  if  inherently  improbable  and 
uncorroborated,  will  not  support  a  conviction.  {People  v. 
Benson,  6  Cal.  221,  [65  Am.  Dec.  506] ;  People  v.  Hamilton, 
46  Cal.  540;  People  v.  Brown,  47  Cal.  447;  People  ▼.  Ardaga, 
51  Cal.  371.)  In  those  cases  the  evidence  was  so  improbable 
as  to  warrant  the  conclusion  that  the  verdicts  were  the  re- 
sult of  passion  or  prejudice.  In  our  judgment,  however, 
the  facts  of  this  case  do  not  bring  it  within  the  rule  laid 
down  in  those  cases.  Here  the  testimony  of  the  prosecutrix 
is  neither  improbable  nor  uncorroborated.  Much  of  the  evi- 
dence is  of  such  a  character  that  we  cannot  with  propriety 
repeat  it  in  this  opinion,  but  that  part  of  it  tending  to  sup- 
port the  verdict  of  the  jury  is  as  follows:  ''The  prosecutrix 
testified  that  on  September  20,  1906,  between  5  and  6  o'clock 
in  the  evening,  the  defendant,  accompanied  by  four  other 
men,  entered  her  room  in  a  lodging-house  at  3377  Mission 
street,  San  Francisco;  that  on  entering  the  room  defendant 
grabbed  her  by  her  arms,  and  threw  her  upon  the  bed;  that 
she  screamed,  whereupon  defendant  choked  her,  saying,  **If 
you  holler  again  111  choke  your  wind  off,  you  damn  bitch"; 
that  the  men  took  all  her  clothes  off  with  the  exception  of 
a  small  undershirt,  and  that  while  she  was  being  held  each 
of  the  five  men,  including  the  defendant,  had  sexual  inter- 
course with  her.  Her  testimony  further  shows  that  while 
Scobie,  one  of  the  men  who  accompanied  defendant  to  the 
room,  was  engaged  in  an  act  of  sexual  intercourse  with  her, 
she  again  screamed  and  called  for  help ;  that  some  one  slipped 
his  hand  over  her  mouth,  and  that  she  could  not  cry  out 
again.  She  further  testified  that  as  the  result  of  her  re- 
sistance her  throat  was  bruised  and  showed  finger  marks; 
that  the  same  was  true  of  her  wrist;  that  her  left  eye  was 
discolored;  that  her  legs  were  scratched  and  bruised. 
7  Cal.  App.— 42 


Digitized  by  VjOOQ IC 


658  People  v.   Caulfield.  [7  Cal.  App. 

Her  testimony  was  corroborated  by  two  police  officers  as 
to  her  physical  appearance  and  condition,  and  as  to  the  fact 
that  defendant  and  others  were  there.  The  latter  fact  de- 
fendant admitted,  but  claimed  that  he  had  been  there  but 
a  short  time  when  the  officers  arrived.  When  the  officers 
entered  her  room,  which  was  at  about  half -past  1  o'clock  in 
the  morning,  she  exclaimed,  ''Thank  God,  you  have  come 
to  my  aid,"  and  complained,  ** These  men  have  ravished  me, 
outraged  me  brutally."  The  defendant  and  his  associates 
made  no  reply  to  this  charge.  When  the  officers  entered  the 
room  the  defendant  was  on  the  bed,  clad  only  in  his  pants 
and  shirt,  and  others  of  the  men  present  had  on  even  less. 

The  testimony  of  the  prosecuting  witness  was  thus  not 
uncorroborated;  and  while,  when  read  as  a  whole,  it  has  its 
contradictions,  inconsistencies  and  statements  hard  to  credit, 
it  cannot  be  said  to  be  inherently  improbable.  As  it  was 
corroborated  and  not  incredible,  it  follows  that  the  case  does 
not  fall  within  the  rule  laid  down  in  the  cases  cited  by  ap- 
pellant and  to  which  reference  has  already  been  made.  In 
short,  there  is  evidence  to  support  the  verdict  of  the  jury, 
and  we  cannot  therefore  say,  as  a  matter  of  law,  that  the 
verdict  should  be  set  aside.  By  the  constitution  appellate 
jurisdiction  is  conferred  upon  this  court  in  criminal  cases 
in  questions  of  law  alone.  Consequently  when  there  is  evi- 
dence to  sustain  the  verdict  a  question  of  law  cannot  arise. 
{People  V.  Kuches,  120  Cal.  569,  [52  Pac.  1002] ;  People  ▼. 
Logan,  123  Cal.  414,  [56  Pac.  56] ;  People  v.  Fitzgerald,  138 
Cal.  39,  [70  Pac.  1014] ;  People  v.  Heart,  1  Cal.  App.  166, 
[81  Pac.  1018] ;  People  ▼.  White,  5  Cal.  App.  329,  [90  Pac. 
471].) 

In  the  case  of  People  v.  Kuches,  120  Cal.  569,  [52  Pac. 
1002],  the  court  said:  **This  court  has  appellate  jurisdiction 
on  questions  of  law  alone  (Const.,  art.  VI,  sec.  4),  and  the 
propriety  of  a  conviction  on  the  evidence  before  the  jury 
becomes  a  question  of  law  within  the  competence  of  this 
court  only  when  there  is  a  clear  failure  of  proof.  (People 
V.  Smallman,  55  Cal.  185.)" 

On  the  same  subject  it  is  said  in  People  v.  Logan,  123  CaL 
414,  [56  Pac.  56] :  **It  is  claimed  that  the  eviden/»,e  is  too 
weak  to  support  the  verdict  of  the  jury.  If  the  evidence 
of  the  prosecuting  witness  be  true,  the  verdict  has  full  sup- 
port therein,  and  its  truth  or  falsity  was  a  matter  essentially 
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for  the  jury's  consideration.  In  criminal  cases  this  court's 
appellate  jurisdiction  is  limited  to  matters  of  law  alone, 
and  the  truth  or  falsity  of  a  witness'  statement  is  essentially 
a  matter  of  fact.  It  is  possible  that  evidence  might  come 
before  this  court  so  incredible,  so  inherently  improbable, 
80  stamped  with  falsehood  upon  its  face,  that  the  court 
would  deal  with  it  as  presenting  a  matter  of  law;  but  such 
a  case  would  be  a  most  exceptional  one,  and  it  is  not  pre- 
sented by  the  record,  although  it  may  be  said  that  the  cir- 
cumstances and  conditions  enveloping  and  forming  the  rei 
gestae  of  this  particular  offense  are  unusual  and  not  en- 
tirely convincing." 

We  perceive  no  other  matter  requiring  consideration,  and 
for  the  reasons  stated  above  the  judgment  and  order  are  af- 
firmed. 

Hall,  J.,  and  Cooper,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  10,  1908. 


[Grim.  Ko.  113.    First  Appellate  Diatriet.— Mareh  11,  1908.] 

THE     PEOPLE,     Respondent,    ▼.     GUSTAVE     HENET 
SCOBIE,   Appellant 

Bafb— SuppoBT  or  Verdict — Oobbobobation  or  Pbosecutbix — Qttbs- 
TION  or  Fact. — Eeld,  upon  a  review  of  the  eyidence  in  this  case, 
which  is  a  eompanion  case  to  that  of  People  ▼.  John  F.  Caulfield, 
iupra,  and  based  upon  the  same  state  of  facts,  the  record  in  each 
ease  presenting  a  question  of  fact  for  the  jury,  the  testimonj  of 
the  prosecutrix,  upon  the  authority  of  that  case  is  sufficiently 
corroborated  to  support  the  yerdict,  notwithstanding  in  this  case 
the  defense  is  more  full  as  to  the  loose  character  and  drinking 
habits  of  the  prosecutrix. 

IZV — EVIDENCB  UPON    MOTION   TO   PULGB   DEFENDANT   UPON    PBOBATION— 

Beview  upon  Appeal. — ^Evidence  taken  upon  the  hearing  of  a 
motion  to  place  the  defendant  on  probation,  which  forms  no  part 
of  the  evidence  taken  upon  the  trial  of  the  ease,  cannot  be  con- 
sidered upon  an  appeal  taken  from  the  judgment  and  f lom  an  or- 
der dsB/ing  a  new  triaL 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Carroll  Cook,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court  in  this 
case,  and  in  the  case  of  People  ▼.  Caulfield,  gupra. 

H.  C.  &  Oliver  Dibble,  for  AppeUant 

U.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Respondent 

KERRIGAN,  J.— The  defendant  was  convicted  of  the 
crime  of  rape,  and  was  sentenced  to  a  term  of  five  years  at 
San  Quentin.  He  appeals  from  the  judgment  and  from  the 
order  denying  his  motion  for  a  new  trial.  The  sole  question 
presented  is  the  sufficiency  of  the  evidence  to  support  the 
verdict. 

This  is  a  companion  case  to  that  of  People  v.  Caulfield 
(Grim.  No.  112),  this  day  decided  (ante,  p.  656,  [95  Pac 
666]).  The  charges  in  both  cases  sprang  out  of  the  same 
transaction,  and  in  the  two  cases  the  evidence  is  substantially 
the  same,  except  that  here  there  was  direct  proof  that  the 
prosecutrix  was  a  woman  of  loose  character,  and  also  stronger 
evidence  that  she  was  addicted  to  drink.  For  a  statement 
of  this  case  reference  is  made  to  People  v.  Cavifield,  ante, 
p.  656,  [95  Pac.  666]. 

The  evidence  in  this  case  makes  a  little  stronger  defense 
than  was  presented  by  the  evidence  in  the  Caulfield  case,  but 
after  all  the  record  in  both  cases  presented  a  question  of  fact 
for  the  jury. 

Counsel  for  the  appellant,  in  their  brief  and  in  the  oral 
argument,  referred  to  testimony  which  shows  that  the  prose- 
cutrix died  of  alcoholism,  and  that  before  she  died  she  made 
statements  contradictory  of  her  testimony  as  to  the  time  ap- 
pellant with  his  companions  came  to  her  room,  and  as  to  the 
rape  itself.  Appellant,  and  one  Mary  McCarthy,  and  one 
Nettie  Richardson,  all  state  that  she  said  that  Scobie  did  not 
rape  her.  This  evidence,  however,  was  taken  on  the  hear- 
ing of  a  motion  to  place  appellant  on  probation,  and  is  not 
part  of  the  evidence  in  the  case,  and  therefore  cannot  be 
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considered  by  this  court.  It  may  not  be  out  of  place,  how- 
ever, to  state  that  the  trial  court  acted  upon  this  showing, 
and  placed  appellant  on  probation ;  but  a  few  days  thereafter, 
on  appellant  being  brought  before  the  court  for  a  violation 
of  the  terms  of  such  probation,  he  was  sentenced  to  a  term  of 
five  years  in  the  penitentiary. 

For  the  reasons  stated  in  the  case  of  People  v.  Caulfield, 
ante,  p.  656,  [95  Pac.  666],  and  upon  the  authorities  there 
cited,  the  judgment  and  order  in  this  case  are  afSrmed. 

Hall,  J.,  and  Cooper,  P.  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  8,  1908,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  courl  of  appeal,  was  denied  by  the  supreme 
court  on  May  10,  190a 


[CIt.   No.   402.    First   Appellate  District.— March   11,   1908.] 

G.  R.  HUBBELL.  Respondent,  v.  HARRIET  H.  HUBBELL, 

Appellant 

DiVOBOB—EXTBBMX      CltUEIVTT — QBTEVOUS      MeNTAL     SUITESINO — SUFTI- 

GIENCT  or  Complaint. — A  complaint  charging  the  defendant  with 
extreme  crueltj  and  grievous  mental  suffering  for  five  years  be- 
fore suit,  in  exercising  and  maintaining  an  unreasonable  espionage 
over  plaintiff  and  his  affairs,  and  manifesting  unreasonable,  im- 
proper and  unnecessarj  jealousy  of  plaintiff,  and  making  f^lse 
charges  of  infidelity,  knowing  them  to  be  false,  and  spying  upon 
him  in  an  offensive  manner,  and  prying  into  his  personal  affairs,  as 
a  physician,  and  seizing  and  keeping  letters  addressed  to  him  by 
patients,  and  in  instigating  her  son  in  law  to  make  a  violent  per- 
sonal assault  upon  plaintiff,  sufficiently  states  a  cause  of  action  for 
a  divorce  on  the  ground  of  grievous  mental  suffering,  as  against 
a  general  demurrer. 
Ii>. — Sjcbious  Personal  Injttbt  as  Bbsui/f  or  Assaui/t — Special  Db- 
HUBBEB — Fagtob  IN  MENTAL  SUFFERING. — ^Whcro  plaintiff  alleged 
that  defendant  instigated  her  son  in  law  at  their  residence  to  make 
a  violent  personal  assault  upon  plaintiff,  "as  a  result  of  which 
plaintiff  sustained  serious  personal  injury^"  upon  a  special  demur- 
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ror  for  ambiguity,  'Uhat  it  does  not  appear  therefrom  how  the 
plain tifT  could  have  sustained  serious  personal  injury  from  an  as- 
sault," if  the  clause  objected  to  be  eliminated,  and  if  the  assault 
did  not  and  could  not  have  caused  serious  personal  injury,  it  is  BufBr 
cient  that  the  assault  could  have  been  one  of  the  f acton  ia  causing 
the  plaintiff  grievous  mental  suffering. 
Id. — ^Letters  to  Plaintifv  vrok  Patients — ^Particxjljjks  not  Bb- 
QuiBED. — The  complaint  need  not  state  the  date  of  the  letters 
from  patients  kept  by  the  defendant,  nor  by  whom  they  were  writ- 
ten, nor  their  contents. 

Id. — ^RuLEs  OF  Pleading — Uwimate  Facts — ^Evidbngb— Ck>NCLnsioN8. 
Ultimate  facts  constituting  the  cause  of  action  need  only  be  stated 
in  a  pleading.  It  ia  not  required  to  set  forth  evidence  nor  con- 
clusions of  law. 

Io« — Questions  fob  Trial  Goubt. — ^The  question  u  to  whether  or  not 
the  evidence  was  sufficient  to  prove  the  ultimate  facts  alleged,  and 
the  question  as  to  whether  or  not  the  various  acts  and  conduct  of 
the  ^  defendant  set  forth  in  the  complaint  caused  the  plaintiff 
grievous  mental  suffering,  were  questions  of  fact  for  the  trial 
court. 

Ii>. — ^Ruling  upon  Evidence  not  Pbejudigial. — The  judgment  will  not 
be  reversed  for  rulings  upon  evidence  which  could  not  be  prejudi- 
cial to  the  appellant. 

Id. — SuppoBT  OF  Findings  and  Judgment. — ^Whera  the  evidence,  though 
conflicting,  is  sufficient  to  support  the  findings  for  the  plaintiff, 
and  to  justify  the  trial  court  in  adjudging  that  the  plaintiff  was 
entitled  to  a  divorce,  and  that  the  defendant  was  at  fault,  and 
that  the  parties  could  not  safely  Uve  together^  its  eondusioiis  will 
not  be  disturbed  upon  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny, 
ing  a  new  trial.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  McGowan,  for  Appellant 

Martin  Stevens,  for  Respondent 

COOPER,  P.  J. — This  action  was  brought  to  procure  a 
divorce  on  the  ground  of  extreme  cruelty.  After  a  trial 
lasting  three  days,  the  court  filed  its  findings  and  conclusions 
of  law,  upon  which  judgment  was  entered  for  plaiutiS  as 
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prayed.  This  appeal  is  from  the  judgment  and  the  order 
denying  defendant's  motion  for  a  new  trial.  No  question 
is  raised  as  to  the  sufficiency  of  the  evidence  to  justify  the 
findings,  nor  is  there  any  question  to  the  property  rights  or 
the  custody  of  children. 

The  principal  point  relied  upon  by  appellant  is  the  con- 
tention that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  It  is  claimed  that  the  complaint 
does  not  state  with  sufficient  particularity  and  certainty  the 
facts  relied  upon  as  constituting  extreme  cruelty.  The  com- 
plaint alleges  as  follows  : 

''That  since  their  intermarriage,  defendant  has  inflicted 
upon  plaintiflE  grievous  bodily  injury  and  grievous  mental 
suffering,  and  more  particularly  as  follows: 

**That  continuously  during  the  five  years  last  past  an.1 
immediately  next  preceding  the  commencement  of  this  action 
defendant  has  exercised  and  maintained  over  plaintiff  and 
his  affairs  an  unreasonable  espionage,  and  has  manifested  an 
improper,  unreasonable  and  unnecessary  jealousy  of  and  con- 
cerning plaintiff,  and  has  repeatedly  made  to  plaintiff  fals*; 
accusations  of  infidelity,  well  knowing  her  charges  to  be 
false,  and  has  spied  upon  him  in  an  offensive  manner,  an'3 
pried  into  his  private  affairs,  and  has  taken  possession  of 
letters  addressed  to  him  by  patients,  opened  the  same,  read 
them  and  refused  to  surrender  them  to  plaintiff,  who  was 
during  all  of  said  times  and  now  is  a  physician  and  surgeon 
engaged  in  the  practice  of  his  profession  in  the  city  and 
county  of  San  Francisco. 

**That  on  the  14th  day  of  July,  1904,  at  the  residence  of 
plaintiff  and  defendant  in  the  City  and  County  of  San  Fran- 
cisco, defendant  instigated  one  Hinckley,  her  son  in  law,  to 
make  a  violent  personal  assault  upon  plaintiff,  as  a  result 
of  which  plaintiff  sustained  serious  personal  injury." 

The  defendant  demurred  to  the  complaint  upon  the  gen- 
eral groimd  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  upon  the  special  ground  that  it  is 
uncertain  in  this,  "that  it  does  not  appear  therefrom  how 
the  plaintiff  sustained  any  serious  personal  injury  from  an 
assault. '^  The  demurrer  also  alleged  that  the  complaint  is 
ambiguous  for  the  reason  last  stated,  and  further  that  it  is 
unintelligible  for  the  same  reason. 
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It  will  thus  be  seen  that  the  demurrer  is  general  except 
as  to  that  part  of  the  complaint  relating  to  the  assault  As 
to  such  part  the  objection  is  that  it  is  not  made  clear  how 
the  plaintiff  could  have  sustained  ''serious  personal  injury 
from  an  assault/'  It  may  be  admitted  that  the  complaint 
does  not  show  how  the  violent  assault  could  have  resulted 
in  serious  personal  injury,  but  if  the  personal  injury  portion 
be  eliminated,  we  still  have  the  clear  statement  that  at  the 
time  and  place  named  the  defendant  instigated  Hinckley 
to  make  a  violent  personal  assault  upon  the  plaintiff.  If 
such  an  assault  did  not  or  could  not  have  caused  serious 
I>erBonal  injury,  still  it  could  have  been  one  of  the  factors  in 
causing  the  plaintiff  grievous  mental  suffering,  and  the  com- 
plaint states  that  the  defendant  has  inflicted  upon  plaintiff 
grievous  mental  suffering  by  all  the  means  stated  in  the  com- 
plaint. As  to  the  portion  of  the  complaint  to  which  the 
general  demurrer  was  pointed,  while  it  is  not  a  model  of 
pleading,  we  conclude  that  it  is  sufficient,  at  least  when 
tested  by  general  demurrer.  It  is  alleged  that  defendant 
has  for  the  five  years  last  past  exercised  over  plaintiff  and 
his  affairs  an  unreasonable  espionage.  Espionage  is  defined 
as  **the  practice  of  spying  or  secretly  watching  for  the  pur- 
pose of  detecting  wrongdoing;  excessive  or  offensive  sur- 
veillance.'^  (Standard  Dictionary.)  It  may  be  reasonably 
inferred  that  if  a  wife  has  continuously  and  unreasonably 
for  five  years  spied  upon  and  secretly  watched  her  husband 
it  would  probably  cause  him  grievous  mental  suffering,  and 
it  is  alleged  in  the  complaint  that  it  did  cause  him  such 
mental  suffering.  It  is  further  alleged  that  during  all  such 
times  defendant  has  manifested  an  improper,  unnecessary 
and  unreasonable  jealousy  of  and  concerning  plaintiff.  This 
language  is  such  that  a  person  of  ordinary  understanding 
would  know  what  is  intended,  and  the  same  may  be  said 
as  to  the  "false  accusations  of  infidelity.*'  These  accusations 
are  alleged  to  have  been  made  to  plaintiff,  and  we  will  not 
presume  that  for  a  wife  to  falsely  accuse  her  husband  of  in- 
fidelity, and  this  repeatedly  and  without  cause,  would  not 
cause  him  grievous  mental  suffering.  It  is  further  alleged 
"that  defendant  has  taken  possession  of  letters  addressed 
to  him  by  patients,  opened  the  same,  and  refused  to  sur- 
render them  to  plaintiff.**  We  do  not  think  it  was  neces- 
sary to  state  the  date  of  the  letters,  whom  they  were  writ* 
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ten  by,  or  their  contents;  and  while  a  pleading  should  state 
facts  it  is  not  required  that  it  should  state  evidence.  The 
altimate  facts  must  be  stated  in  such  manner  as  to  apprise 
the  opposite  party  of  what  is  relied  upon.  As  to  whether 
the  evidence  was  sufficient  to  prove  the  ultimate  facts,  and 
as  to  whether  or  not  the  various  acts  and  conduct  of  de- 
fendant caused  plaintiff  grievous  mental  suffering,  were  mat- 
ters for  the  trial  court.  Under  our  system  the  complaint 
is  only  required  to  state  the  facts  constituting  the  cause  of 
action  in  ordinary  and  concise  language.  (Code  Civ.  Proc, 
sec.  426.)  In  Smith  v.  Smith,  124  Cal.  651,  [57  Pac.  573], 
it  is  said:  "Grievous  bodily  injury,  or  grievous  mental  suf- 
fering, is  the  ultimate  fact,  and  should  be  .aUeged.  There 
is  no  attempt  whatever  to  allege  bodily  injury,  and  the  pro- 
bative facts  alleged  in  no  degree  establish  grievous  mental 
suffering. '^ 

In  Forney  v.  Forney,  80  Cal.  528,  [22  Pac.  294],  the  ac 
tion  was  brought  on  the  ground  of  habitual  intemperance. 
The  complaint  alleged  ''that  for  four  years  and  eight  months 
last  past,  said  defendant  has  been  and  still  is  guilty  of 
habitual  intemperance  from  the  use  of  intoxicating  drinks, 
to  that  degree  that  the  intemperance  of  defeudant  reasonably 
inflicts  a  course  of  great  mental  anguish  upon  said  plaintiff." 
It  was  claimed  that  the  complaint  was  insufficient  in  that 
it  did  not  state  facts  but  conclusions  of  law.  The  court, 
however,  held  the  complaint  sufficient,  and  that  it  was  not 
necessary  to  state  how  often  the  defendant  was  intoxicated, 
to  what  extent,  and  upon  what  occasions,  or  what  he  said 
or  did  when  so  intoxicated  to  cause  mental  anguish. 

In  Reading  v.  Beading,  96  Cal.  4,  [30  Pac.  803],  it  was 
held  that  it  was  not  necessary  to  set  out  the  particular  acts 
of  intemperance  in  an  action  for  divorce  upon  such  ground. 

As  the  code  makes  habitual  intemperance  a  ground  for  di- 
vorce, so  it  makes  ''extreme  cruelty."  It  defines  habitual 
intemperance,  and  so  it  defines  extreme  cruelty.  In  neither 
case  is  it  necessary  to  set  forth  all  the  evidence,  but  the  ulti- 
mate facts  must  be  alleged.  Of  course,  in  an  action  for  di- 
vorce on  the  ground  of  extreme  cruelty,  the  acts  or  conduct 
relied  upon  must  be  stated,  and  not  conclusions  of  law. 

Appellant  calls  our  attention  to  Franklin  v.  Franklin,  140 
Cal.  607,  [74  Pac.  155].  That  case  was  reversed  on  account 
of  the  insufficiency  of  the    findings.    The    allegations   of 
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cruelty  were  "that  shortly  after  their  marriage,  and  for  a 
period  of  nearly  ten  years,  defendant  was  abusive  to  plain- 
tiff, neglected  her,  failed  to  provide  for  her,  and  compelled 
her  to  perform  hard  and  unaccustomed  labor  to  support  her- 
self and  her  minor  children,  while  he  spent  his  time  in 
idleness  and  dissipation.''  The  question  as  to  the  sufficiency 
of  the  facts  stated  in  the  pleading  was  not  discussed. 

It  is  claimed  that  it  was  error  to  allow  the  witness  Dr. 
Hirschfelder  to  testify  as  to  a  statement  made  to  him  by 
plaintiff,  to  the  effect  that  he  had  been  attacked  by  Hinckley, 
the  son  in  law  of  defendant,  and  in  a  personal  encounter 
with  said  Hinckley  that  he  had  received  an  injury  upon 
his  knee.  The  statement  made  by  plaintiff  was  purely  hear- 
say, and  should  not  have  been  admitted,  but  we  do  not  think 
the  ruling  of  sufficient  importance  to  justify  a  reversal  of 
the  case.  The  fight  with  Hinckley  was  given  in  detail  by 
the  plaintiff  as  a  witness  in  his  own  behalf,  and  by  Hinck- 
ley, a  witness  for  defendant,  and  also  by  defendant  as  a 
witness  in  her  own  behalf.  There  was  no  conflict  as  to  the 
fact  that  an  encounter  of  a  violent  nature  had  occurred  be- 
tween plaintiff  and  Hinckley,  and  that  plaintiff  was  injured 
in  the  fight.  The  case  was  tried  before  the  court,  and  we 
are  of  the  opinion  that  the  ruling  did  not  injure  the  de- 
fendant. 

The  same  may  be  said  as  to  the  refusal  of  the  court  to 
strike  out  the  statement  of  the  plaintiff,  as  a  witness  in  his 
own  behalf,  as  to  Mrs.  Baum  denying  to  him  that  she  had 
made  a  remark  that  defendant  had  told  plaintiff  had  been 
made.  Whether  or  not  Mrs.  Baum  made  the  remark  was 
immaterial. 

We  have  examined  the  many  exceptions  to  rulings  on  the 
admission  of  evidence  grouped  under  one  heading  in  appel- 
lant's brief,  but  find  nothing  that  would  in  our  opinion 
justify  a  reversal  of  the  case.  The  evidence  admitted  re- 
lated to  some  transactions  not  set  forth  in  the  complaint; 
Dut  as  we  have  before  stated,  the  plaintiff  was  not  required 
to  plead  minutely  each  and  every  detail  of  the  evidence. 
The  evidence  was  conflicting,  but  in  our  opinion  amply  suffi- 
cient to  sustain  the  findings  of  the  court.  In  fact,  the  de- 
fendant, by  her  own  testimony,  shows  many  little  acts  tend- 
ing to  establish  jealousy  on  her  part,  and  other  acts  of  im- 
proper interference  with  the  plaintiff  and  his  business.    She 
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admitted  that  she  opened  plaintiff's  letters,  and  she  exhibited 
some  of  them  in  evidence.  She  admits  that  she  upbraided 
plaintiff  at  times,  and  that  at  least  upon  one  occasion  she 
called  him  a  coward,  and  that  upon  another  occasion  she 
threw  down  and  broke  a  stein  that  belonged  to  plaintiff  and 
had  been  painted  for  him  by  some  one,  but  that  he  did  not 
tell  her  who  had  given  it  to  him.  It  is  evident  that  the  trial 
court,  after  hearing  the  evidence,  and  seeing  the  witnesses, 
concluded  that  defendant  was  at  fault,  and  that  the  parties 
could  not  longer  safely  live  together  as  husband  and  wife. 
The  judgment  and  order  are  affirmed* 

Kerrigan,  J.,  and  Hall,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  10,  1908. 


[Cir.   No.   418.    TiTBt  Appellate  District.— March   11,   1908.] 

HENRY  J.  RAISCH,  Appellant,  v.  M.  K.  &  T.  OIL  COM- 
PANY  et  al..  Respondents. 

OOBPOBATIONS — ^P0WE&     OF     BISECTORS     TO     LEVT     ASSESSMENTS     UPON 

Stock — Meetings  of  Board — Strict  Pursuance  of  Law. — An  as- 
seflsment  upon  the  capital  stock  of  a  corporation  can  be  levied 
l^  its  board  of  directors  only  at  a  regular  meeting,  or  at  a  special 
meeting  regularly  called.  The  proceedings  hj  which  the  stock  of  a 
stockholder  is  to  be  forfeited  must  be  strictly  pursued;  and  the 
right  to  levy  an  assessment  can  onlj  be  legally  exercised  in  the 
manner  provided  hj  law  or  by  the  eharter  of  the  corporation. 
Id. — By-laws — Code  Provisions— Invalid  Adjournment  of  Regular 
Meshng — ^Vom  Levy  of  Assessment. — ^Where  the  by-laws  of  the 
corporation  provide  for  a  regular  monthly  meeting  of  directors 
at  a  fixed  time,  and  for  notice  to  all  of  the  directors  of  every 
other  meeting,  the  code  provisions  are  applicable  making  the  major- 
ity of  the  directors  a  quorum,  and  making  no  act  done  valid  un- 
less a  quorum  is  present;  and  a  minority  of  the  directors  present  at 
a  regular  meeting  cannot  legaUy  perform  the  act  of  adjourning 
such  meeting  to  a  fixed  date.  When  a  bare  majority  of  the  di- 
leetors  present  at  such  adjourned  meeting,  without  notiei  to  ths 
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other  directors  thereof,  assumed  to  levj  an  assessment  upon  the 
capital  stock,  such  assessment  is  without  authority  of  law,  and 
void. 

Id. — Action  to  Recover  Stock  iLLEGiiLLT  Sold — ^Pleading — ^Value  akd 
Injurt  not  Alleged— Presumption — Oftics  of  Directors. — ^In  an 
action  by  a  stockholder  to  recover  46,900  shares  of  stock  illegallj 
sold  under  such  void  assessment,  it  wafl  not  neeessary  for  the  eom- 
plaint  to  allege  the  value  of  the  stock,  or  that  the  plaintiff  had 
been  injured.  It  will  be  presumed  that  it  had  some  value;  and 
where  it  appears  that  plaintiff  was  a  director  of  the  corporation, 
without  notice  of  the  meeting  at  which  the  void  assessment  waa 
levied,  and  not  participating  therein,  its  reissuance  to  him  will  at 
least  entitle  him  to  hold  the  office  of  director,  to  which  he  waa 
elected,  and  also  to  participate  in  the  meetings  of  the  stockholders. 

Id.— Estoppel  or  Corporation. — ^The  defendant  corporation  will  not  be 
allowed  to  acquire  the  title  to  plaintiff's  entire  corporate  stoek 
through  an  illegal  sale,  under  a  void  assessment,  and  hold  it  for 
the  alleged  reason  that  it  does  not  appear  to  have  any  value. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wal.  J.  Tuska,  for  Appellant. 

Wm.  B.  Davis,  for  Respondents. 

COOPER,  P.  J. — The  court  sustained  a  demurrer  to  the 
plaintiff's  second  amended  complaint,  and  upon  the  plaintiff 
declining  further  to  amend  judgment  was  entered  for  de- 
fendant. This  appeal  is  prosecuted  from  the  judgment,  and 
the  plaintiff  claims  that  the  complaint  states  facts  sufficient 
to  constitute  a  cause  of  action,  and  that  the  court  erred  in 
sustaining  the  demurrer  thereto. 

The  facts  necessary  to  an  understanding  of  the  question 
to  be  decided  may  be  briefly  stated  as  follows :  The  defendant 
is  a  corporation  duly  organized  and  having  a  board  of  five 
directors,  which,  during  the  times  the  acts  complained  of 
were  committed  was  composed  of  this  plaintiff,  David  M. 
De  Long,  George  D.  Metcalf,  George  Schmidt  and  R.  A. 
Jackson.  Plaintiff  was  the  owner  of  46,900  shares  of  stock. 
The  by-laws  of  the  corporation  provided  that  the  regular 
meetings  of  the  board  of  directors  should  be  held  on  the 
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last  Saturday  of  each  month,  and  that  each  director  should 
receive  a  notice,  personal  or  otherwise,  of  all  meetings  called 
for  any  other  time  than  the  regular  meeting.  On  Saturday, 
April  30,  1904,  which  was  the  day  of  the  regular  meeting 
of  the  directors  pursuant  to  the  by-laws,  only  Metcalf  and 
Jackson  were  present,  and  an  entry  was  caused  to  be  made 
in  the  minutes  as  follows:  "No  quorum.  Adjourned  to  May 
7,  1904,  at  2  p.  m.  Attest,  R.  A.  Jackson,  Secretary."  On 
said  May  7th,  at  the  hour  named,  Metcalf,  Jackson  and 
Schmidt  met  in  the  office  of  defendant  without  previous  no- 
tice, personal  or  otherwise,  of  such  meeting  to  plaintiff,  or 
to  any  other  director  than  the  three  who  were  present,  and 
without  plaintiff's  knowledge  or  assent,  levied  the  assess- 
ment of  five  cents  per  share  on  each  and  every  share  of  the 
capital  stock  of  the  corporation,  this  being  the  assessment 
claimed  to  be  void  in  this  case.  Under  the  assessment 
as  so  made,  and  not  otherwise,  the  defendant  sold  the  said 
46,900  shares  of  stock  belonging  to  plaintiff,  becoming  the 
purchaser  itself,  and  after  such  sale  it  refused,  and  ever 
since  has  refused,  to  recognize  the  plaintiff  as  a  stockholder 
or  director  of  the  corporation. 

The  question  in  the  case  is  as  to  whether  or  not  the  as- 
sessment was  valid;  and  this  depends  upon  whether  or  not 
the  meeting  at  which  the  levy  was  made  was  a  regular  meet- 
ing. It  is  not  claimed  that  any  special  meeting  had  been 
called,  or  that  any  notice  had  been  given  of  a  special  meeting 
in  any  manner. 

An  assessment  upon  the  capital  stock  of  a  corporation  can 
be  levied  by  a  board  of  directors  only  at  a  regular  meeting, 
or  at  a  special  meeting  regularly  called.  {Thompson  v.  WUU 
iams,  76  Cal.  155,  [9  Am.  St.  Rep.  187,  18  Pac.  153] ;  Hard- 
ing V.  Vandewater,  40  Cal.  78.)  The  proceedings  by  which 
the  stock  of  a  stockholder  of  a  corporation  is  declared  for- 
feited must  be  strictly  pursued.  The  right  to  levy  an  as- 
sessment can  only  be  legally  exercised  in  the  manner  pro- 
vided by  law  or  by  the  charter  of  the  corporation.  (Ruck 
▼,  Caledonia  Silver  Mining  Co.,  6  Cal.  App.  356,  [92  Pac. 
194] ;  Herbert  Kraft  Co.  Bank  v.  Bank  of  Orland,  133  Cal. 
64,  [65  Pac.  143].)  If  a  minority  of  a  board  of  directors 
can  adjourn  a  regular  meeting  where  no  quorum  is  present 
to  a  time  and  place  named,  and  thus  make  such  adjourned 
meeting  a  regular  meeting,  then  the  assessment  in  question 
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was  valid;  otherwise  not  If  Metealf  and  Jackson  could 
adjourn  the  regular  meeting  of  April  30,  1904,  to  May  7th, 
and  procure  Schmidt  to  be  present  at  that  time,  thus  mak- 
ing a  quorum,  without  notice  to  the  other  directors,  and 
then  pass  a  valid  order  of  assessment,  every  other  director 
could  have  done  the  same  thing — ^that  is,  either  one  of  them 
could  have  adjourned  the  meeting.  Of  course,  if  a  quorum 
had  been  present  on  April  30,  1904,  the  regular  meeting 
could  have  been  adjourned  to  any  day  and  hour,  and  such 
adjourned  meeting  would  have  been  a  regular  meeting  and 
not  a  special  one ;  but  no  quorum  was  present,  and  hence  the 
regular  meeting  could  not  be  adjourned  because  there  was 
no  regular  meeting.  The  time  had  arrived  for  the  regular 
meeting,  but  only  a  minority  of  the  directors  was  present; 
such  minority  could  not  adjourn  the  meeting  for  the  simple 
reason  that  it  had  nothing  before  it  but  the  by-laws  fix- 
ing the  time  and  place  for  the  regular  meeting  and  the  fact 
that  at  such  time  and  place  there  was  no  meeting  and  only 
two  directors  present.  The  law  contemplates  that  the  di« 
rectors  shall  all  have  notice  of  each  and  every  meeting.  If 
it  is  the  regular  meeting,  the  by-laws  fix  the  time  and  place ; 
if  it  is  an  adjourned  meeting,  the  directors  are  each  in  law 
presumed  to  know  what  they  have  done  at  a  regular  meet- 
ing; and  if  it  is  a  special  meeting,  the  notice  of  time  and 
place  of  holding  such  meeting  must  be  given.  If  such  were 
not  the  rule,  and  if  the  meeting  could  be  adjourned  (as  in 
this  case)  without  notice,  serious  injury  might  result.  Some 
unforeseen  reason  might  prevent  a  quorum  of  directors  from 
attending.  Two  of  the  directors,  with  improper  motives, 
might  adjourn  the  meeting  for  one  day,  and  procure  one 
other  director,  who  might  be  either  not  well  informed  or 
easily  influenced,  and  with  the  aid  of  such  third  director, 
and  with  no  notice  to  the  other  directors,  pass  upon  matters 
of  grave  importance  to  each  and  every  stockholder. 

The  code  provides  that  the  corporate  powers,  business  and 
property  of  all  corporations  must  be  exercised,  conducted 
and  controlled  by  a  board  of  directors;  that  a  majority  of 
the  directors  is  a  sufficient  number  to  form  a  board  for  the 
transaction  of  business;  and  that  every  decision  of  a  ma^ 
jority  of  the  directors  forming  such  board,  made  when  duly 
assembled,  is  valid  as  a  corporate  act.  (Civ.  Code,  sec.  308.) 
It  is  provided  that  ''Unless  a  quorum  is  present  and  act- 


Digitized  by  VjOOQ  IC 


March,  1908.]     Raisch  v.  M.  K.  &  T.  Oil  Co.  OTl 

mg,  no  business  performed  or  act  done  is  valid  as  against 
the  corporation."  (Civ.  Code,  sec.  305.)  The  adjournment 
was  an  act  done,  and  hence,  under  the  express  provisions  of 
the  code,  it  was  not  a  valid  act.  It  is  significant  in  this  con- 
nection that  there  is  no  provision  of  the  code  to  which  our 
attention  has  been  called  authorizing  a  meeting  of  the  di- 
rectors of  a  corporation  to  be  adjourned  by  a  minority.  In 
the  very  chapter  in  which  it  is  provided  that  unless  a  quorum 
is  present  and  acting  no  act  done  is  valid  as  against  the 
corporation,  we  find  a  provision  that  if,  at  a  stockholders' 
meeting,  there  is  not  present  a  majority  of  the  subscribed 
stock  or  of  the  members,  the  meeting  may  be  adjourned 
from  day  to  day  or  from  time  to  time,  such  adjournment 
and  the  reasons  therefor  being  recorded  in  the  journal  of 
proceedings  of  the  board  of  directors.  (Civ.  Code,  sec.  312.) 
Counsel  have  been  unable  to  cite  us  to  any  authority,  either 
in  this  state  or  elsewhere,  directly  in  point  We  have  ex- 
amined the  cases  cited,  but  find  nothing  to  aid  us  in  the  solu- 
tion of  the  question  involved  here.  We  therefore  conclude 
there  was  no  power  in  the  minority  of  the  board  of  di- 
rectors to  adjourn  the  time  of  holding  the  regular  meeting, 
and  that  the  assessment  was  levied  without  authority,  and 
is  therefore  void. 

It  was  not  necessary  in  this  case  for  the  complaint  to  al- 
lege the  value  of  the  stock,  or  that  the  plaintiff  had  been  in- 
jured. We  will  presume  that  46,900  shares  of  the  capital 
stock  of  the  defendant  had  some  value;  at  least  it  entitled 
the  plaintiff  to  hold  the  ofSce  of  director  of  the  corporation 
to  which  he  had  been  elected,  and  to  participate  in  the  meet- 
ings of  the  stockholders.  Defendant  corporation  will  not  be 
allowed  to  acquire  the  title  to  plaintiff's  entire  corporate 
stock  through  an  illegal  sale  under  a  void  assessment,  and 
then  hold  it  for  the  alleged  reason  that  it  does  not  appear 
to  have  any  value.  It  is  not  analogous  to  a  case  in  which  a 
stockholder  is  suing  for  damages  for  an  illegal  conversion  of 
his  stock.  Here  the  plaintiff  is  asking  to  have  the  illegal 
sale  set  aside;  46,900  shares  reissued  to  him;  and  that  he 
be  restored  to  his  rights  as  a  stockholder. 

The  judgment  is  reversed. 

Kerrigan,  J.,  and  Hall,  J^  concurred. 


Digitized  by  VjOOQ IC 


fl72  MuoFORD  V.  Atlantic  btc.  Co.     [7  CaL  App. 


[dr.  No.   407.    Tint  Appellate  BiBtriet.— March   12,   1908.] 

WILLIAM  MUGPORD,  Appellant,  v.  ATLANTIC,  GULP 
AND   PACIPIC   COMPANY,  Eespondent 

Negliozncb — ^Failttbx  to  Insteucp  Emplotkb — Obyious  DANorat — CON- 
TEIBUTOBT  NsGLXGENCE — ^NoKSUiT. — It  was  not  negligence  for  an 
employer  to  fail  to  warn  or  instruct  an  adult  employee,  who  was 
an  experienced  ship  carpenter,  familiar  with  the  operation  of  a 
pile-driver,  whose  danger  was  obvious,  though  performing  the  un- 
accustomed duty  of  a  loftsman,  in  placing  his  hand  on  the  top  of 
the  pile-driver,  where  it  was  mashed  by  the  descent  of  the  hammer; 
and  in  an  action  for  damages  for  injuries  so  sustained,  he  was  prop- 
erly nonsuited  on  the  ground  of  contributory  negligence  for  want 
of  the  ordinary  prudence  of  an  intelligent  man  on  his  part. 

Ii>, — ^Limited  Duty  of  Employer  to  Wabn  or  Instruct. — It  is  the  duty 
of  an  employer  to  warn  or  instruct  his  employees  only  when  the 
dangers  of  their  employment  are  concealed.  No  such  duty  is  im« 
posed  upon  him  where  the  dangers  are  obvious  and  apparent. 

Id. — ^Abburancx  or  Fprsman — ^Duty  or  Employee — Ordinary  Care. — 
No  assurance  of  a  foreman  can  take  from  an  employee  the  duty  of 
guarding  against  obvious  danger;  and  he  fails  in  the  exercise  of 
ordinary  care  unless,  at  each  stage  of  the  work,  he  makes  an  effective 
use  of  his  bodily  and  mental  faculties,  and  observes,  as  attentively 
as  possible  under  the  circumstances,  the  condition  of  the  instru- 
mentalities by  which  his  safety  may  be  affected,  and  the  results 
of  their  operation  so  far  as  the  same  may  subject  him  to  danger. 

Id. — Negligence — Question  or  Fact — Question  or  Law. — ^Negligence 
or  contributory  negligence  is  a  question  of  fact  only  where  the 
question  of  its  existence  is  fairly  debatable.  Where  no  negligence 
of  the  employer  appears,  and  the  employee  manifestly  failed  to 
exercise  ordinary  care,  the  question  of  contributoiy  negligence  is 
one  of  law,  and  the  plaintiff  cannot  recover. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  triaL  Wm. 
H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Campbell,  Fitzgerald,  Abbott  &  Fowler,  and  Fitzgerald 
ft  Abbott,  for  Appellant 


Digitized  by  VjOOQ IC 


March,  1908.]    Mugford  t;.  Atlantic  sto.  Co.  673 

The  questions  of  negligence  and  contributory  negligence 
in  this  case  were  questions  of  fact  for  the  jury,  being  fairly 
debatable,  and  different  conclusions  might  be  drawn  from 
the  evidence.  (Fernandez  ▼.  Sacramento  etc.  B.  R.  Co,f  52 
Cal.  45;  McEeever  v.  Market  St.  B.  B.  Co.,  59  Cal.  294; 
Chidester  v.  Consolidated  etc.  Co.,  59  CaL  197;  House  ▼. 
Meyer,  100  Cal.  592,  35  Pac.  308;  McKune  ▼.  Santa  Clara 
etc.  Co.,  110  Cal.  480,  42  Pac.  980;  Herbert  v.  Southern 
Pac.  Co.,  121  Cal.  227,  53  Pac.  651;  Liverpool  etc.  Ins.  Co. 
V.  Southern  Pac.  Co.,  125  Cal.  434,  58  Pac.  55;  Wahlgren  v. 
Market  St.  By,  Co.,  132  Cal.  656,  64  Pac.  993;  Olsen  v.  Gray, 
147  Cal.  112,  81  Pac.  414;  Doyle  v.  Eschen,  5  Cal.  App.  55, 
89  Pac.  836,  and  cases  cited.)  The  master's  duty  to  warn 
of  danger  cannot  be  delegated  so  as  to  relieve  him  from  re- 
sponsibility. (Bone  V.  Ophir  Silver  Mining  Co.,  149  Cal. 
293,  86  Pac.  685,  and  cases  cited.) 

Burke  Corbet,  and  J.  R.  Selby,  for  Respondent. 

The  owner  is  not  obliged  to  warn  or  instruct  an  employee 
as  to  obvious  danger,  apparent  to  any  person  of  ordinary 
intelligence,  or  of  such  intelligence  as  he  may  be  presumed 
to  have.  (20  Am.  &  Eng.  Ency.  of  Law,  94,  and  cases  cited; 
1  Labatt  on  Master  and  Servant,  522,  and  cases  cited.)  The 
promise  by  the  master  to  take  all  the  risk  does  not  free  the 
servant  from  the  duty  to  take  ordinary  care  against  obvious 
danger.  (Phillips  v.  Michaels,  11  Ind.  App.  672,  39  N.  B. 
669 ;  20  Am.  &  Eng.  Ency.  of  Law,  120 ;  Toomey  v.  Eureka 
etc.,  89  Mich.  249,  50  N.  W.  850;  Perschke  v.  Hencken,  44 
N.  Y.  Supp.  265;  Graves  v.  Brewer,  4  App.  Div.  327,  38 
N.  Y.  Supp.  566;  Showalter  v.  Fairbanks,  88  Wis.  376,  60 
N.  W.  257;  Bohrabacher  v.  Woodward,  124  Mich.  125,  82 
N.  W.  797.)  The  employee  assumes  all  patent  or  ordinary 
risks  of  his  employment.  (Kean  v.  Detroit  Copper  di  Brass 
Boiling  Mills,  66  Mich.  277,  11  Am.  St.  Rep.  492,  33  N.  W. 
895;  McPhee  v.  Scully,  163  Mass.  216,  39  N.  B.  1007.) 

KERRIGAN,  J. — This  action  was  brought  by  an  employee 
of  the  defendant  corporation  to  recover  damages  for  personal 
injuries  received  while  working  on  a  pile-driver  of  defend- 
ant At  the  trial  below,  at  the  close  of  plaintiff's  case,  the 
«>urt  granted  a  nonsuit  Plaintiff  appeals  from  the  judg- 
7  CaL  App.— 43 
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ment  following  the  nonsuit  and  from  an  order  denying  a 
new  trial. 

The  contention  of  the  appellant  is  that  the  court  erred  in 
deciding  that,  as  a  matter  of  law,  plaintiff  was  guilty  of  con- 
tributory negligence,  and  in  taking  the  case  away  from  the 
jury. 

From  plaintiff's  case,  as  presented  by  his  bill  of  exceptions, 
the  following  undisputed  and  uncontradicted  facts  appear: 

William  Mugford,  at  the  time  of  the  accident,  was  a  thor- 
oughly competent  ship  carpenter.  He  had  worked  at  his 
trade  seven  or  eight  years  in  different  places  in  the  United 
States  and  elsewhere.  He  had  worked  on  the  pile-driver 
three  and  one-half  days,  during  which  time  he  pulled  ropes 
and  poles  around  the  pile-driver;  sometimes  he  was  on  the 
deck  of  the  scow  on  which  the  pile-driver  stood,  and  some- 
times in  a  boat  running  lines  by  which  to  handle  the  scow. 
On  the  morning  of  the  accident,  May  22,  1903,  plaintiff  was 
sent  aloft  to  act  as  loftsman  by  the  foreman.  The  duties 
of  loftsman  are  to  point  a  pile  in  the  mud  and  put  it  in 
position  upright  between  the  *'gins"  of  the  pile-driver,  which 
are  the  straight  edges  or  guides  at  each  side  of  the  hammer, 
and  then  to  place  a  ring  on  the  top  of  the  pile.  Before 
directing  the  plaintiff  to  act  as  loftsman  the  foreman  asked 
him  how  he  was  as  a  loftsman,  and  plaintiff  answered  that 
he  did  not  know  what  the  duties  were,  but  that  he  would  act 
as  such.  The  foreman  replied:  **Go  ahead,  and  I'll  tell  you 
what  to  do  and  take  care  of  you."  The  plaintiff  went  aloft, 
a  pile  was  put  in  place,  and  the  plaintiff  was  told  to  measure 
the  head  of  the  pile  to  ascertain  what  size  ring  would  be  re- 
quired. He  did  so,  and  replied  that  a  fourteen-inch  ring 
was  necessary.  The  ring  was  tied  on  a  rope  kept  for  that 
purpose,  the  plaintiff  pulled  it  up  and  put  it  on  the  head 
of  the  pile.  Then  he  halloed  to  the  foreman  below,  ** Ring's 
on."  That  is  the  general  signal  given  by  loftsmen.  Plain- 
tiff testified  that  he  did  not  know  that  the  expression,  ** Ring's 
on,"  was  the  signal  to  let  go  the  hammer.  That  after  he 
halloed  ** Ring's  on"  he  listened  for  a  response,  but  did  not 
"hear  the  foreman  say  anything."  The  foreman,  whose  duty 
it  was  to  give  the  signal  **to  let  go"  told  the  engineer  to 
**hit  the  pile."  In  the  meantime  the  pile  moved  slightly, 
and  the  ring  was  displaced,  whereupon  the  plaintiff  halloed 
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"Hold  on,"  and  grabbed  for  the  ring  to  keep  it  from  falling. 
Just  then  the  hammer  came  down  and  caught  plaintiff's  hand 
between  the  hammer  and  the  head  of  the  pile,  and  cut  off  all 
the  fingers  of  that  hand. 

The  evidence  showed  further  that  plaintiff  was  ignorant 
of  the  duties  of  loftsman,  and  was  given  no  instruction  be- 
yond being  told  to  measure  the  head  of  the  pile,  and  he  was 
not  told  that  he  was  going  to  work  in  a  dangerous  place. 
The  evidence  also  showed  that  plaintiff  did  not  do  his  work 
that  morning  in  the  approved  fashion. 

As  the  negligence  alleged  is  for  the  failure  to  warn  and 
instruct  plaintiff  as  to  the  dangers  incident  to  his  employ- 
ment, it  is  proper  to  set  forth  briefly  the  testimony  showing 
the  character  of  the  apparatus  on  which  plaintiff  was  work- 
ing. Plaintiff,  according  to  his  own  testimony,  knew  how 
the  pile-driver  was  operated.  Charles  Osberg,  the  engineer 
at  the  time  of  the  accident,  who  was  an  experienced  pile- 
driver,  and  who  had  worked  in  every  capacity  in  the  busi- 
ness, testified  that  there  was  nothing  about  the  pile-driver 
as  to  the  lowering  or  dropping  of  the  hammer,  and  the  ap- 
paratus for  that  purpose,  that  an  ordinary  man  could  not 
see.  Ernest  Downing,  the  foreman,  testified:  ** There  is 
nothing  about  the  pile-driver  concealed  that  I  know  of.  It 
is  open  and  visible  to  everybody." 

The  trial  court  held  that  the  evidence  showed  that  the 
plaintiff  was  guilty  of  contributory  negligence,  and  on  that 
ground  granted  respondent's  motion  for  nonsuit.  In  so  rul- 
ing appellant  claims  that  the  court  committed  error;  and 
in  support  of  this  claim  cites  the  well-known  rule  that  neg- 
ligence is  a  question  for  the  jury,  even  when  there  is  no  con- 
flict in  the  evidence,  if  different  conclusions  on  the  subject 
can  rationally  be  drawn  from  the  evidence ;  or,  as  stated  in 
other  words,  when  the  question  of  negligence  is  fairly  de- 
batable. {Fernandez  v.  Sacramento  etc.  B.  R.  Co.,  52  Cal. 
45;  McKeever  v.  Market  St.  B.  B.  Co.,  59  Cal.  294;  Chides- 
ter  V.  Consolidated  etc.  Co.,  59  Cal.  197;  House  v.  Meyer, 
100  Cal.  592,  [35  Pac.  308] ;  McKune  v.  Santa  Clara  etc.  Co., 
110  Cal.  480,  [42  Pac.  980] ;  Herbert  v.  Southern  Pac.  Co., 
121  Cal.  227,  [53  Pac.  651] ;  Wahlgren  v.  Market  St.  By.  Co., 
132  Cal.  656,  [64  Pac.  993] ;  Liverpool  etc.  Co.  v.  Southern 
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Pac.  Co.,  125  CaL  434,  [58  Pac.  55] ;  OUen  v.  Gray,  147  CaL 
112,  [81  Pac.  414].) 

Respondent,  on  the  other  hand,  claims  that  the  nonsuit 
was  properly  granted  for  the  following  reasons:  (1)  There 
was  no  evidence  from  which  a  reasonable  man  could  find 
negligence  causing  the  injury  on  the  part  of  any  person  ex- 
cept the  plaintiff.  (2)  If  negligence,  other  than  that  of 
plaintiff,  caused  or  contributed  to  the  cause  of  plaintiff's 
injury,  it  was  negligence  of  the  foreman,  a  fellow-servant 
of  plaintiff,  and  such  conclusively  appears  from  plaintiff's 
evidence  in  the  matter.  (3)  Granting  negligence  on  the 
part  of  defendant,  the  plaintiff  was  guilty  of  contributory 
negligence,  and  his  negligence  was  so  established  by  his  own 
evidence  that  reasonable  minds  could  not  differ  as  to  its 
existence. 

These  reasons,  except  the  second,  are  the  grounds  on  which 
the  motion  for  nonsuit  was  based  in  the  trial  court.  The 
second  reason  just  stated  was  not  specified  in  the  trial  court 
as  one  of  the  grounds  of  the  motion,  and  appellant  therefore 
objects  to  the  point  being  raised  in  this  court  While  we 
think,  under  the  circumstances  of  this  case,  that  the  objec- 
tion has  little,  if  any,  merit,  nevertheless,  in  view  of  the  con- 
clusion we  have  reached  on  the  first  and  third  reasons  urged 
by  respondent,  no  discussion  of  the  one  objected  to  will  be 
necessary. 

Appellant  contends  that  respondent  was  guilty  of  negli- 
gence in  not  warning  and  instructing  him  of  the  dangers  in- 
cident to  his  employment  as  loftsman.  Under  the  well-set- 
tled law  in  this  state  and  elsewhere,  it  is  the  duty  of  an  em- 
ployer to  instruct  his  employees  only  when  the  dangers  of 
their  employment  are  concealed.  No  such  duty  is  imposed 
on  him  where  the  dangers  are  obvious  and  apparent.  (20 
Am.  &  Eng.  Ency.  of  Law,  94,  and  cases  cited;  1  Labatt  on 
Master  and  Servant,  p.  522,  and  cases  cited.)  The  rule  is 
stated  by  Labatt  in  the  following  words:  **The  failure  to 
give  instructions,  therefore,  is  not  culpable,  when  the  servant 
might,  by  the  exercise  of  ordinary  care  and  attention,  have 
known  of  the  danger,  or  as  the  rule  is  also  expressed,  where 
he  had  all  the  means  necessary  for  ascertaining  the  actual 
conditions,  and  there  was  no  concealed  danger  which  could 
not  be  discovered." 
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The  appellant  waa  a  man  thirty-two  years  old,  and  an 
experienced  ship  carpenter.  He  had  worked  around  this  pile- 
driver  three  and  one-half  days.  The  work  exacted  of  him  as 
loftsman  required  no  great  amount  of  skill.  The  danger  to 
which  he  was  exposed  and  which  resulted  in  his  injury  was 
obvious  and  apparent ;  hence,  under  the  circumstances  of  this 
case,  no  duty  of  warning  devolved  upon  respondent. 

The  statement  of  the  foreman  to  appellant,  **I  will  take 
care  of  you,"  did  not  impose  on  the  respondent  the  duty  of 
cautioning  the  appellant  The  following  cases  hold  that  no 
assurance  can  take  from  an  employee  the  duty  of  guarding 
against  obvious  danger.  Labatt  on  Master  and  Servant,  sec. 
452,  and  cases  cited;  District  of  Columbia  v.  McElligott,  117 
U.  S.  621,  [6  Sup.  Ct.  Eep.  88^] ;  Phillips  v.  Michael,  11  Ind. 
App.  672,  [39  N.  B.  669]. 

This  brings  us  to  the  subject  of  appellant's  contributory 
negligence.  We  think  appellant  was  negligent  in  allowing 
his  hand  to  be  hit  by  the  hammer,  and  that  his  negligence  in 
this  respect  was  so  apparent  that  reasonable  minds  could 
not  differ  about  it.  The  appellant,  of  course,  was  bound  to 
use  such  care  as  an  ordinarily  prudent  man  would  use  un- 
der similar  circumstances,  or  men  of  such  intelligence  and 
knowledge  as  he  (the  appellant)  may  be  presumed  to  have 
had.  As  we  have  seen,  he  was  a  man  of  mature  years,  a 
thoroughly  competent  mechanic  in  his  line — that  of  ship  car- 
penter. He  went  to  work  on  a  pile-driver,  the  operation  of 
which  was  simple  and  open,  and  had  worked  on  and  about  it 
for  three  and  one-half  days,  when  he  was  sent  aloft  to  point 
or  set  a  pile  in  the  mud,  and  to  place  a  ring  on  the  top  of 
the  pile  in  order  to  keep  the  pile  from  spreading  or  splitting. 
He  placed  the  ring  on  the  pile,  knowing  why  it  was  placed 
there,  and  halloed,  *' Ring's  on,"  and  the  foreman  then  gave 
the  signal  to  the  engineer.  In  the  meantime  the  ring  fell 
off,  and  he  halloed,  **Hold  on,"  and  grabbed  for  the  ring, 
and  in  doing  so  he  put  his  hand  on  top  of  the  pile,  the  ham- 
mer came  down,  struck  his  hand,  and  he  was  seriously  in- 
jured. This  certainly  was  not  the  act  of  a  reasonably  pru- 
dent man.  Reasonable  minds  could  not  differ  as  to  the  char- 
acter of  such  an  act.  The  trial  court,  in  granting  the  motion 
for  nonsuit,  in  apt  language  expressed  itself  in  part  as  fol- 
lows: *^  •  •  The  evidence  shows  that  before  placing  the  ring 
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on  top  of  the  pile  he  knew,  or  must  have  krjown.  tr^at  it 
put  there  in  order  that  the  pile  might  be  hit  with  the  ham- 
mer without  splitting;  he  informed  the  foreman  below  br 
calling  out,  'the  ring  is  on,'  and  the  foreman  then  gaTe  the 
signal  to  the  engineer,  and  the  hammer  came  down.  In  the 
meantime,  after  saying  'The  ring  is  on,'  he  called  out,  'Hold 
on,'  which  showed  that  he  knew  that  the  initiatory  signal,  as 
it  may  be  called,  had  been  given  to  let  the  hammer  f 2IL  He 
may  not  have  known — he  says  he  did  not  know — that  that 
was  the  customary  signaL  But  he  knew  it  had  some  pur- 
pose. He  announced  that  the  ring  was  on  for  some  purpose. 
Evidently  to  let  the  people  below  know,  so  far  as  he  was  con- 
cerned, the  thing  was  ready;  and  when  he  had  halloed  out, 
'Hold  on,'  it  shows  conclusively  that  he  had  given  a  sigmal 
before  which  would  start  the  sequence  of  events  which  would 
result  finally  in  the  dropping  of  the  hammer;  yet  he  put  his 
hand  on  the  top  of  that  pile,  an  act  which  a  person  of  any 
intelligence  whatever  would  have  known  was  fraught  with 
danger  to  himself." 

The  rule  applicable  to  this  case  is  stated  by  Labatt  in  the 
following  words:  ''A  servant  is  not  in  the  exercise  of  ordi- 
nary care  unless,  at  each  stage  of  his  work,  he  makes  an 
effective  use  of  his  bodily  and  mental  faculties,  and  observes 
as  attentively  as  is  reasonably  possible  under  the  circum- 
stances the  condition  of  the  instrumentalities  by  which  his 
safety  may  be  affected,  and  the  results  of  their  operation 
by  himself  or  others,  in  so  far  as  that  operation  may  tend 
to  subject  him  to  danger."     (VoL  1,  sec.  332.) 

And  again  in  the  American  and  English  Encyclopedia  of 
Law,  the  rule  is  given  thus:  "One  who  is  working  in  a  place 
where,  or  with  machinery  or  appliances  by  which  he  is  ex- 
posed to  danger,  must  exercise  his  faculties  of  sight  and  hear- 
ing for  his  own  protection  so  far  as  proper  attention  to  his 
duties  will  permit;  and  if  he  fails  to  do  so,  and  is  injured  in 
consequence  thereof,  he  is  guilty  of  such  negligence  as  will 
preclude  a  recovery  for  such  injury."  (See,  also,  VoL  20, 
p.  144,  2d  ed.,  citing,  among  other  cases,  Kenna's  Admr.  v. 
Central  Pac,  B.  B.  Co.,  101  CaL  26,  [35  Pac.  332].) 

For  the  reasons  stated  the  judgment  and  order  are  a£Snned. 

Cooper,  P.  J.,  and  Hall,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  11,  1908. 


[car.  No.  426.    First  Appellato  Distriet.— March  12,  1908.] 
P.  M.  BERRYMAN,  Respondent,  v.  A.  GIBSON,  Appellant. 

Unlawful  Detainkb — Sufficiinct  of  Complaint — Changs  in  Terms 
OF  YxBBAL  Lease — ^Diffisino  Statements. — The  complaint  in  an 
aetion  of  unlawful  detainer  brought  by  a  lessee  for  two  years 
against  a  prior  tenant  under  a  verbal  monthly  tenancy  is  not  ren- 
dered insufficient  to  state  a  cause  of  action  because  it  avers  that 
the  former  verbal  rental  was  $35  per  month,  and  also  avers  a  notice 
increasing  the  monthly  rental  to  the  sum  of  $150  per  month,  which 
was  not  paid,  after  demand,  in  which  the  prior  rental  was  stated  at 
$40  per  month. 

Id. — ^Main  Object  of  Notice. — The  main  object  of  the  notice  was  to 
increase  the  monthly  rent,  the  failure  to  pay  which,  after  proper 
demand,  constituted  the  cause  of  action. 

In, — ^Appbal — ^Absence  of  Evidence  from  Becobd — ^Presumption. — 
Upon  appeal  by  the  defendant  from  a  judgment  for  the  plaintiff, 
where  no  evidence  is  set  forth  in  the  record  to  show  what  was  in 
fact  the  amount  of  the  prior  verbal  rental,  changed  by  plaintiff's 
notice  to  the  larger  sum,  it  must  be  presumed  in  favor  of  the  judg- 
ment that  the  evidence  showed,  or  that  it  was  stipulated,  that  the 
prior  rental  was  in  fact  $40,  as  stated  in  such  notice,  and  that  the 
amount  was  erroneously  stated  in  the  complaint. 

Id. — ^FoBM  OF  Demand  fob  Bent — Three  Days'  Nones  not  Bequibbd 
to  be  Specified. — A  demand  by  the  plaintiff  in  writing  that  the 
defendant  pay  the  increased  amount  of  rental  for  the  ensuing  month 
or  months,  stating  the  amount  of  rent  due,  and  demanding  that 
defendant  pay  the  same  or  deliver  up  the  possession  of  the  prem- 
ises, is  sufficient  in  form,  and  is  not  required  by  the  statute  to 
state  in  terms  that  the  rent  must  be  paid  within  three  days. 

Id. — Statute  to  be  Bead  with  Notice. — The  statute  fixes  the  period  of 
three  days,  and  ia  to  be  read  in  connection  with  the  notice;  and 
when  the  period  of  three  days  has  expired,  the  tenant  has  had  notice 
for  three  days,  which  is  in  substance  three  days'  notice  in  writing. 

Id.— Contents  of  Plaintiff's  Lease  not  Bequired  to  bb  Stated. — It 
was  unnecessary  that  the  plaintiff  should  set  forth  in  the  complaint 
the  contents  of  the  lease  that  he  had  acquired  from  the  owner  of  the 
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property.  The  lease  alleged  was  in  effect  a  eonvejance  from  the 
owner  to  the  plaintiff  for  the  purposei  stated  for  the  term  of  two 
years. 
Id. — Rights  oj*  Lessee. — The  lessee  for  years  had  the  right  to  terminate 
the  monthly  tenancy  of  the  prior  tenant,  or  to  change  the  terms  of 
such  tenancy  by  a  proper  notice  in  writing  to  that  effect 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  Jones,  for  Appellant 

Andrew  Thome,  for  Bespondent 

COOPER,  P.  J.— This  is  an  action  of  unlawful  detainer. 
The  case  was  tried  before  the  court,  and  findings  were  filed, 
in  which  judgment  was  directed  to  be  entered  for  plaintiff. 
The  defendant  prosecutes  this  appeal  from  the  judgment  on 
the  judgment-roll  alone. 

In  such  case  we  cannot  examine  the  sufficiency  of  the  evi- 
dence to  support  the  findings,  nor  the  rulings  of  the  court 
in  the  admission  or  exclusion  of  evidence. 

It  is  contended,  however,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  the 
defendant's  demurrer  to  the  complaint  should  have  been  sus- 
tained. In  appellant's  brief  the  reasons  are  pointed  out  why 
the  complaint  is  claimed  to  be  insufficient. 

It  is  first  claimed  that  the  notice  served  August  10,  1906, 
changing  the  terms  of  the  lease  so  as  to  make  the  rent  on 
and  after  September  1,  1906,  $150  per  month  instead  of  the 
sum  of  $40,  ** as  heretofore  paid  by  you,"  was  not  sufficiently 
certain,  because  the  complaint  alleges  that  the  rent  under  the 
prior  verbal  lease  was  $35  per  month. 

There  is  no  merit  in  the  contention.  If  the  verbal  lease 
was  at  $35  per  month  the  defendant  knew  it,  and  the  error 
in  the  statement  did  not  tend  to  mislead  or  injure  him  in 
any  way  or  in  any  manner.  He  was  informed  by  the  notice 
that  the  terms  of  his  lease  were  to  be  changed,  so  that  his 
rent  from  the  time  named  in  the  notice  would  be  $150  per 
month.  The  object  of  the  notice  was  to  change  the  amount 
of  monthly  rental  which  defendant  had  been  paying,  and  the 
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defendant  was  informed  by  the  notice  of  such  change.  Not 
only  this,  but  there  is  nothing  in  this  record  to  show  that  the 
prior  rent  was  not  $40  per  month.  The  complaint  may  have 
erroneously  stated  that  it  was  $35  per  month,  and  the  evidence 
may  have  shown,  or  the  parties  may  have  stipulated,  on  the 
trial,  that  it  was  $40  per  month.  We  must  presume  that 
such  was  the  case  in  favor  of  the  judgment,  as  all  presump- 
tions are  in  favor  of  the  regularity  of  the  judgment. 

On  September  4,  1906,  the  plaintiff  served  a  demand  in 
writing  upon  defendant,  demanding  payment  of  the  rent  for 
the  month  of  September,  stating  the  amount  due,  and  de- 
manding that  defendant  pay  the  same  or  deliver  up  pos- 
session of  the  premises;  and  in  October,  1906,  a  like  demand 
was  made  for  both  the  September  and  October  rent.  It  is 
argued  that  the  above  notices  were  defective  for  the  reason 
that  they  did  not  notify  the  defendant  that  he  had  three  days' 
time  in  which  to  pay  the  rent.  The  code  provides  (Code 
Civ.  Proc,  sec.  1161)  that  a  tenant  is  guilty  of  unlawful 
detainer  when  he  continues  in  possession  ^' after  default  in 
the  payment  of  rent  pursuant  to  the  lease  or  agreement  un- 
der which  the  property  is  held  and  three  days'  notice  in  writ- 
ing requiring  its  payment,  stating  the  amount  which  is  due, 
or  possession  of  the  property,  shall  have  been  served  upon 
him."  This  action  was  not  commenced  until  October  15, 
1906;  and  it  is  alleged  that  the  defendant  neglected  and  re- 
fused for  the  space  of  three  days  after  each  of  said  demands 
to  either  surrender  possession  of  the  said  premises  or  to  pay 
the  rent  due.  It  is  not  necessary  that  the  notice  or  demand 
specify  the  three  days.  Demand  in  writing  must  be  made, 
the  amount  of  rent  due  must  be  stated,  and  the  payment 
thereof  required.  Then  after  such  demand,  if  the  tenant, 
without  the  permission  of  his  landlord,  remains  in  possession 
without  paying  his  rent  for  three  days,  he  has  had  three 
days'  notice  in  writing.  The  statute  fixes  the  period  of 
three  days,  and  it  must  be  read  in  connection  with  the  notice ; 
and  when  the  period  of  three  days  has  expired  the  tenant 
has  had  notice  for  three  days,  which  is  in  substance  three 
days'  notice  in  writing. 

While  the  statutory  requirements  must  be  observed,  and 
no  one  thing  required  dispensed  with,  yet  the  law  regards 
the  substance  and  not  the  shadow.    The  notice  required  by 
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the  statute  need  not  be  in  any  particular  form.  It  may  be 
deficient  in  spelling  or  in  grammatical  construction;  but  if 
it  states  the  thing  required  by  the  section  in  plain  language 
BO  that  a  person  of  ordinary  understanding  would  know  what 
is  intended  it  is  sufiScient. 

The  case  cited  by  counsel  (Martin  v.  Splivalo,  56  Cal.  128) 
does  not  hold  that  the  notice  shall  state  anything  about  the 
three  days,  and  we  are  aware  of  no  case  that  does  so  hold. 

It  was  not  necessary  for  the  contents  of  the  lease  of  the 
premises  from  the  owner  to  the  plaintiff  to  be  set  forth  in  the 
oomplaint.  The  complaint  sufficiently  states  that  the  owner 
had  made,  executed  and  delivered  to  plaintiff  a  written  lease 
of  the  premises  for  the  term  of  two  yeara  from  the  first 
day  of  August,  1906.  This  was  a  conveyance  for  the  pur- 
poses set  forth  in  the  instrument  for  the  term  of  two  years. 
It  was  incumbent  upon  plaintiff  to  show  that  he  was  the 
successor  in  interest  of  the  owner.  This  he  did  by  alleging 
that  he  procured  a  written  lease  from  the  owner  for  the 
period  of  two  years.  He  had  the  right  to  change  the  terms 
of  defendant's  monthly  tenancy,  or  to  terminate  it  He 
served  notice  upon  defendant  twenty  days  before  the  ex- 
piration of  the  month.  Defendant  of  his  own  volition  re- 
mained in  possession,  and  he  must  suffer  the  penalty. 

The  judgment  is  affirmed. 

Hally  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  bj 
the  supreme  court  on  May  11,  1908. 
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[(^▼.  No.  494.    Second  Appellate  Distrlet.— Marcli  12,  1908.] 

HENBY  G.  DENT  et  al.,  Petitioners,  v.  SUPERIOR  COURT, 
etc.,  COUNTY  OF  LOS  ANGELES  et  al.,  Respondents. 

Pleading — Causes  of  Action  not  Separately  Stated — Ground  of 
Demurrer — Power  of  Court  to  Allow  Amendment — Change  of 
Cods. — Since  the  amendment  of  the  Code  of  Ciyil  Procedure  in  1907, 
the  failure  of  the  complaint  to  state  more  than  one  cause  of  action 
separatelj  is  made  a  £^ound  of  demurrer,  thus  changing  the  previous 
remedj  by  motion;  and  where,  since  that  change  of  practice,  after 
a  general  demurrer  to  a  complaint  has  been  overruled,  and  a  motion 
to  compel  the  separate  statement  of  the  causes  of  action  has  been 
denied,  the  court  has  power,  before  judgment  has  been  entered  in 
the  eause,  to  allow  the  demurrer  to  be  amended  so  as  to  state  that 
ground  of  demurrer. 

Id. — ^Effect  of  Amendment  of  Demurrer  After  Demurrer  Over- 
ruled—Revooation  OF  Order — Belief  for  Mistake  of  Law. — The 
effect  of  the  amendment  of  the  demurrer  after  a  prior  demurrer 
has  been  overruled  is  to  revoke  the  former  order  overruling  the 
demurrer;  and  the  court  has  power,  under  section  473  of  the  Code 
of  Civil  Procedure,  to  grant  such  relief  for  an  excusable  mistake 
of  law  as  to  the  statutory  change  of  the  former  practice  bj  motion. 

Id. — ^Writ  of  Review  Unauthorized — ^Remedy  by  Appeal. — There  being 
no  excess  of  jurisdiction  in  the  allowance  of  such  amendment,  and 
the  only  remedy  for  any  error  of  the  court  being  by  appeal  from 
the  final  judgment,  the  remedy  by  writ  of  review  is  unauthorized, 
and  an  application  therefor  must  be  denied. 

APPLICATION  for  writ  of  review  to  annul  an  order  of 
the  Superior  Court  of  Los  Angeles  County  allowing  the  filing 
of  an  amended  demurrer. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  K.  Hancock,  and  T.  R.  Archer,  for  Petitioners. 

No  appearance  for  Respondents. 

ALLEN,  P.  J. — On  August  12,  1907,  petitioners,  as  plain- 
tiffs, commenced  an  action  in  the  superior  court  of  Los  An- 
geles county  against  certain  defendants,  who,  in  due  time, 
filed  a  demurrer  to  an  amended  complaint  filed  in  said  action, 
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which  demurrer  was  general  as  well  as  upon  the  ground  of 
a  misjoinder  of  causes  of  action.  This  demurrer  was  over- 
ruled in  December,  1907,  with  leave  given  defendants  to 
answer.  Thereafter,  and  before  answer  filed,  a  motion  was 
interposed  by  defendants  asking  for  an  order  requiring  pe- 
titioners, as  plaintiffs  in  said  action,  to  separately  state  the 
several  causes  of  action  set  out  in  the  amended  complaint. 
Plaintiffs  objected  to  the  hearing  of  this  motion,  for  the  rea^ 
son  that  the  matters  contained  in  the  motion  were  grounds 
of  demurrer  and  could  not  be  taken  advantage  of  by  mo- 
tion. This  objection  was  sustained  by  the  court,  but  upon 
the  hearing  the  court  granted  defendants  leave  to  file  an 
amended  demurrer,  which  was  filed  in  due  time,  and  which 
demurrer  was  identical  with  the  original  demurrer,  except 
that  it  contained  the  additional  ground  that  the  several  dif- 
ferent causes  of  action  claimed  by  plaintiffs  in  their  amended 
complaint  were  and  are  not  separately  stated.  This  demurrer, 
upon  hearing,  was  sustained,  but  no  judgment  thereon  has 
been  rendered. 

Petitioners  in  this  application  contend  that  the  court  was 
without  jurisdiction  to  grant  the  defendants  leave  to  file  the 
amended  demurrer.  We  think  this  position  not  maintainable. 
While  it  is  true  that,  after  a  judgment  has  been  entered  upon 
an  order  sustaining  a  demurrer  and  a  new  trial  denied,  the  suit 
is  ended  and  the  court  has  no  jurisdiction  to  permit  amend- 
ments, but  a  different  rule  obtains  where  no  judgment  has 
been  entered  upon  the  order.  The  decision  of  the  court  upon 
the  original  demurrer  was  not  a  judgment  of  itself,  but  an 
order,  as  defined  in  McGuire  v.  Drew,  83  Cal.  232,  [23  Pac. 
312].  Orders  made  and  entered  during  the  progress  of  pro- 
ceedings have  always  been  held  subject  to  revocation  by  the 
court  for  good  cause  during  term  time,  and  in  our  practice, 
under  section  473  of  the  Code  of  Civil  Procedure,  the  court 
may  allow  any  mistake  corrected  which  is  in  the  furtherance 
of  justice.  Mistakes  of  law  are  mistakes  within  this  section. 
{Ward  V.  Clay,  82  Cal.  502,  [23  Pac.  50,  227].)  The  appH- 
cation  for  leave  to  amend  the  demurrer  was  made  before  any 
issue  of  fact  was  tendered.  Nothing  is  shown  suggesting  an 
abuse  of  discretion  in  granting  leave  to  amend,  and  when  so 
granted  the  effect  could  only  be  a  revocation  of  the  former 
order  overruling  the  original  demurrer. 
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In  our  opinion,  the  court  had  jurisdiction  to  allow  the 
filing  of  the  amended  pleading,  the  effect  of  which  was  to 
revoke  the  former  order,  and  even  were  there  any  irregular- 
ity or  error  connected  therewith,  it  would  be  proper  matter 
for  determination  upon  an  appeal  after  final  judgment.  Our 
practice  does  not  permit  parties  through  writs  of  review,  or 
other  proceedings  of  like  character,  to  correct  errors  pend- 
ing the  proceedings,  even  where  errors  are  made  to  appear. 
The  fact  that  the  additional  grounds  stated  in  the  amended 
demurrer  have  only  recently  been  recognized  as  grounds  of 
demurrer  explains  the  mistake  upon  the  part  of  defendants* 
counsel  in  seeking  relief  through  a  motion,  which  practice 
prior  to  1907  was  the  correct  practice. 

We  think  the  court  did  not  exceed  its  jurisdiction,  and 
the  application  for  a  writ  of  review  is  denied. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 


[Grim.  No.  62.    TUrd  Appellate  District.— Mareh  12,  1908.] 

THE  PEOPLE,  Respondent,  v.  E.  J.  EMMONS,  Appellant 

Criminal  Law — ^Motion  to  Set  Aside  Indictment — Challenge  to 
Panel — Absence  oir  Exception. — An  ezeeption  is  required  under 
sections  1170  and  1172  of  the  Penal  Code  to  the  ruling  of  the  court 
upon  a  motion  to  set  aside  the  indictment,  and  in  disallowing  a 
challenge  to  the  panel  of  the  grand  jury;  and  where  the  record  dis- 
closes no  exception  to  the  rulings  of  the  court  upon  those  mattersy 
this  court  is  precluded  from  considering  the  questions  involved 
therein. 

Id.— Bevikw  upon  Appeal— Bill  of  Exceptions — Waiveil— Any  ex- 
ception, to  be  reviewed  upon  appeal,  must  be  incorporated  in  a  biU 
of  exceptions  properly  authenticated;  and  if  the  defendant  does  not 
save  an  exception  to  the  ruling  of  the  court,  the  objection  is  deemed 
to  be  waived. 

Id. — ^BaiBBSY  or  State  Senator— Supficiency  op  Indictment. — Held^ 
upon  the  authority  of  Applicatian  of  Bunkers,  1  Gal.  App.  611, 
and  People  v.  Bunkers,  2  Cal.  App.  197,  that  the  indictment  in  this 
ease  sufficiently  charges  the  bribery  of  the  defendant  as  a  state 
senator  and  member  of  a  Senate  committee,  under  a  promise  and 
agreement  that  his  official  action,  vote  and  opinion  as  state  senator 
should  be  influenced  thereby  to  prevent  an  investigation  by  sai4 
eommittee  of  certain  building  and  loan  associations. 
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IPy — ^EVIDENCB — CONSPIRACY — DECLARATIONS   OF   CO-CONSPIRATOR — Oru&R 

OF  Proof. — ^Where  the  proseeutioii  relied  upon  a  conspiracy  be- 
tween three  senators,  members  of  the  Senate  committee,  and  other 
persons  connected  with  building  and  loan  associations  appearing  be- 
fore the  committee,  to  secure  immunity  to  them  for  a  sum  paid  to 
each  senator,  the  order  of  proof  of  declarations  made  to  a  senator 
previously  convicted  of  such  bribery  by  a  third  person  connected 
with  one  of  such  building  and  loan  associations  was  in  the  discretion 
of  the  court,  which  did  not  err  in  overruling  the  objection  that  such 
declarations  were  hearsay,  on  the  ground  that  the  conspiracy  with 
such  third  person  was  not  proved,  if  the  prosecution  subsequently 
proved  that  such  third  person  was  a  co-conspirator. 

Id. — ^Refusal  of  Court  to  Order  Production  of  Unsigned  Statement 
OF  Convicted  Senator. — It  was  not  prejudicial  error  for  the  court 
to  refuse  to  direct  the  district  attorney  to  produce  an  unsigned 
and  unsworn  statement  of  the  previously  convicted  senator  for  the 
use  of  the  defendant  in  cross-examination,  where  the  same  would 
not  be  admissible  for  any  purpose,  if  not  shown  to  be  written  by 
authority  of  the  witness,  and  then  only  in  order  to  lay  a  foundation 
for  showing  it  differed  from  his  testimony  on  the  present  triaL 
The  ruling  cannot  be  deemed  prejudicial  where  there  is  no  showing 
that  the  defendant  was  prejudiced  thereby. 

Id. — Motion  to  Strike  Out  Answer  of  Witness — ^Relevant  Portion. 
A  motion  to  strike  out  the  whole  of  an  answer  of  a  witness  to  a 
question  was  properly  denied  when  the  court  could  not  anticipato 
the  answer,  and  a  portion  of  the  same  is  responsive  to  the  question 
and  is  relevant.  The  motion  should  have  been  directed  only  to  the 
objectionable  portion  of  the  answer  of  the  witness,  and  having  failed 
to  do  so,  the  defendant  cannot  complain  of  the  ruling  upon  appeaL 

Id. — ^Feigned  Agcompuces  for  Purpose  of  Detection — ^Relevant  Tes- 
timony.— Testimony  as  to  declarations  of  a  co-conspirator  made  to 
feigned  accomplices  who  were  engaged  merely  in  a  scheme  to  expose 
and  punish  the  same,  though  made  in  the  absence  of  the  defend- 
ant, were  admissible  on  the  question  whether  such  witnesses  were 
real  or  feigned  accomplices,  and  to  trace  the  money  received  as  a 
bribe. 

Id. — PuBUo  Policy  as  to  Feigned  Accomplice— Trap  for  Apprehen- 
sion.— It  is  not  against  law  or  public  policy  for  feigned  accom- 
plices, who  did  not  suggest  nor  encourage  the  commission  of  the 
erime,  and  who  have  been  informed  of  its  commission,  and  of  the 
purpose  of  the  eonspiratorsy  to  lay  a  trap  for  their  apprehension 
and  punishment. 

lb. — Impeachment  of  Witnesses  for  Prosecution — Remote  Evidengb 
— ^Foundation  not  Laid — ^Redirect  Examination. — Remote  testi- 
mony, the  purpose  of  which  was  to  affect  the  credibility  and  impeach 
the  testimony  of  witnesses  for  the  prosecution,  which  was  of  no 
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importance  for  that  purpose  without  indulging  in  unauthorized  spec- 
ulation, and  for  which  no  foundation  was  laid  on  eross-examination, 
was  not  admissible  on  redirect  examination. 

Id. — Separation  or  Jubt  During  Trial — Innocent  Purpose — Com- 
munication Concerning  Trial  Disproved. — ^When  the  separation 
of  the  jury  during  the  trial  was  shown  to  be  for  onlj  an  innocent 
purpose,  and  that  it  was  not  the  occasion  for  any  communication 
at  all  concerning  the  case  on  trial,  and  that  the  separated  juror 
was  in  charge  of  an  officer,  such  separation  was  not  fatal  to  the 
Terdict. 

Id. — Use  of  Intoxicating  Liquors. — The  fact  that  some  of  the  jnrori 
used  intoxicating  liquors  in  moderation  during  the  trial  does  not 
vitiate  the  verdict  where  it  appears  that  none  of  them  were  intox- 
icated, and  that  no  liquors  of  any  kind  were  used  after  the  sub* 
mission  of  the  cause. 

Id. — Instructions. — ^An  appellant  eannot  complain  of  an  instruction 
given  at  his  request;  and  instructions  requested  by  the  appellant 
which  were  inapplicable  to  the  evidence  or  erroneous,  or  which  called 
the  attention  of  the  jury  to  a  particular  witness,  or  which  were 
included  in  the  charge  given,  were  properly  refused. 

Id. — Misconduct  of  Juror — Time  Limit — Qualification — New  Trial 
— Construction  of  Code. — The  misconduct  of  a  juror  which  is  mad* 
ground  for  a  new  trial  under  subdivision  3  of  section  1181  of  the 
Penal  Code  is  only  such  misconduct  as  has  occurred  since  he  was 
■worn  as  a  juror  to  try  the  case,  and  does  not  include  any  miscon- 
duct as  to  his  declaration  under  oath  as  to  his  qualification  as  a 
juror. 

Id. — Evidence  as  to  Qualification  of  Jurob  not  a  Ground  fob  New 
Trial. — Whatever  may  be  the  rule  in  other  jurisdictions,  evidence 
given  as  to  the  qualification  of  a  juror  is  not  ground  for  a  new 
trial  in  this  state. 

Id. — Affidavit  not  Authenticated. — An  affidavit  filed  in  the  eourt 
below  which  is  not  authenticated  in  any  manner  by  the  trial  judge, 
nor  shown  to  have  been  used  on  the  motion  for  a  new  trial,  cannot 
be  considered. 

APPEAL  from  a  judsrment  of  the  Superior  Court  of 
Sacramento  County,  and  from  an  order  denying  a  new  trial 
B.  C.  Hart,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Grove  L.  Johnson,  for  Appellant. 

U.  S.  Webb,  attorney  general,  and  J.  Chas.  Jones,  for  Be- 
spondcnL 
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BURNETT,  J.— By  an  indictment  found  by  the  grand 
jury  of  Sacramento  county  defendant  was  charged  with  the 
crime  **of  asking  and  receiving  a  bribe/'  committed  in  Janu- 
ary, 1905,  while  he  was  a  state  senator  of  the  thirty-second 
senatorial  district  and  a  member  of  the  Senate  committee  on 
commissions  and  retrenchment.  The  money  was  sought  and 
received  by  appellant,  so  it  is  alleged,  under  a  promise  and 
agreement  that  his  official  action,  vote  and  opinion  as  such 
senator  should  be  influenced  thereby  in  connection  with  an 
investigation  by  said  committee  of  certain  building  and  loan 
associations.  Defendant  was  convicted  and  sentenced  to  the 
penitentiary  for  a  term  of  five  years.  He  appeals  from  the 
judgment  and  the  order  denying  his  motion  for  a  new  trial. 

For  the  reason  that  the  record  discloses  no  exception  to 
the  ruling  of  the  court  we  are  precluded  from  considering 
the  question  involved  in  the  motion  to  set  aside  the  indict- 
ment and  the  challenge  to  the  panel  of  the  grand  jury.  Any 
exception  taken,  in  order  to  be  reviewed,  must  be  properly 
authenticated  in  the  bill  of  exceptions,  and  if  the  defendant 
does  not  save  an  exception  to  the  ruling  of  the  court  the 
objection  is  deemed  to  have  been  waived.  {McCartney  v. 
Fitz  Henry,  16  Cal.  185;  Keeran  v.  Griffith,  34  Cal.  580; 
Lee  V.  Murphy,  119  Cal.  364,  [51  Pac.  549,  955] ;  People  v. 
Trask,  7  Cal.  App.  103,  [93  Pac.  891].)  In  the  last  case  it 
is  said:  ** Defendant  having  reserved  no  objection  to  the  ac- 
tion of  the  court  above  set  forth  we  are  not  called  upon  to 
determine  whether  the  course  adopted  by  the  court  was  er- 
roneous or  not."  That  an  exception  is  required  to  the  rul- 
ing of  the  court  in  disallowing  a  challenge  to  the  panel  and 
in  denying  the  motion  to  set  aside  the  indictment  is  pro- 
vided in  sections  1170  and  1172  of  the  Penal  Code.  The  point 
was  made  by  the  attorney  general  in  his  brief  and  it  is  passed 
by  without  notice  in  appellant's  closing  brief  for  the  rea- 
son, we  assume,  that  its  conclusiveness  is  recognized  by  de- 
fendant and  his  learned  counsel.  At  any  rate,  we  must  pre- 
sume in  favor  of  the  action  of  the  court  below  that  no  ex- 
ception was  taken,  and  we  are  not  at  liberty  to  follow  the 
interesting  discussion  of  the  method  by  which  the  grand  jury 
was  selected,  and  of  the  qualification  of  certain  of  its  mem- 
bers, in  which  counsel  have  indulged. 
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No  authority  is  cited  in  support  of  appellant's  contention 
that  the  demurrer  to  the  indictment  should  have  been  sus- 
tained. It  is  declared  simply  that  "an  inspection  of  the 
indictment,  together  with  the  demurrer,  will  serve  to  call 
the  attention  of  the  court  to  the  faults  of  said  indictment 
better  than  any  argument  in  this  brief."  We  do  not  agree 
with  appellant  that  the  court  committed  error  in  overruling 
the  demurrer,  but  we  do  not  deem  it  necessary  to  elaborate 
our  views,  as  the  question  has  been  virtually  foreclosed  by 
the  decision  of  this  court  in  the  case  of  People  v.  Bunkers,  2 
Cal.  App.  197,  [84  Pac.  364],  in  which  the  supreme  court 
denied  a  rehearing,  wherein  it  is  said:  "It  is  unnecessary  to 
insert  a  copy  of  the  indictment  or  to  consider  its  sufficiency 
in  this  opinion,  for  such  sufficiency  was  carefully  considered 
in  another  proceeding  and  a  copy  of  the  indictment  is  con- 
tained in  the  decision  therein  filed.  {Application  of  Bunk- 
ers, 1  Cal.  App.  61,  [81  Pac.  748].)"  In  the  latter  decision 
it  is  said:  "We  think  the  indictment  here  is  sufficient  to 
charge  bribery  as  defined  in  subdivision  6  of  section  7  and  sec- 
tion 86  of  the  Penal  Code.  Nor  can  we  see  how  the  dis- 
trict attorney  could  have  well  stated  with  greater  partic- 
ularity the  acts  of  which  the  crime  alleged  is  predicated." 
The  two  indictments  are  in  the  same  language.  In  fact,  the 
prosecution  is  based  upon  the  theory  of  a  conspiracy  on  the 
part  of  Bunkers,  appellant  and  two  other  senators  to  use 
their  official  positions  to  extort  money  from  certain  building 
and  loan  associations  for  immunity  from  investigation,  said 
conspiracy  culminating  in  the  receipt  by  each  of  the  con- 
spirators of  the  sum  of  $350  upon  a  common  understanding 
and  agreement  as  to  said  investigation.  In  each  case  the 
demurrer  was  properly  overruled. 

That  there  may  be  no  misunderstanding  of  the  position  of 
appellant  as  to  certain  rulings  of  the  court  during  the  trial, 
we  quote  from  his  brief  as  follows:  "The  defense  at  the  trial 
was  based  upon  the  falsity  of  the  testimony  that  was  of- 
fered for  the  prosecution,  and  the  further  fact  that  the  tes- 
timony so  offered  was  the  result  of  a  conspiracy  on  the  part 
of  Orange,  Corbin  et  als.,  to  evade  a  thorough  examination 
of  the  Continental  Building  and  Loan  Association  because  of 
the  fact  that  the  affairs  of  said  association  had  been  there- 
tofore conducted  in  a  manner  detrimental  to  the  atock- 
7  CaL  App.~ 
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holders  of  that  institution,  and  that  Corbin  had  been  in  the 
past  using  the  funds  of  the  association  for  his  own  private 
purposes.  The  evidence  was  offered  for  the  purpose  of  show- 
ing,  first,  the  animus  of  the  witnesses  against  the  defendant, 
and,  second,  for  the  purpose  of  affecting  their  credibility  be- 
fore the  jury.  .  .  .  The  further  defense  was  made  that  there 
was  no  conspiracy  as  alleged  by  the  prosecution  and  at- 
tempted to  be  shown  by  them.**  With  the  foregoing  state- 
ment in  view  we  proceed  to  notice  all  the  exceptions  of  ap- 
pellant argued  by  him,  which  we  consider  worthy  of  specific 
attention.  The  first  of  these  is  based  upon  the  order  over- 
ruling an  objection  to  the  following  question  addressed  to 
the  witness  Bunkers:  '*Now,  then,  what  was  the  conversa- 
tion between  you  and  Jordan  on  the  train!"  The  conten- 
tion is  that  no  conspiracy  had  been  shown,  and  hence,  that 
the  evidence  sought  to  be  elicited  was  within  the  rule  ex- 
cluding hearsay  testimony;  but  the  answer  is  that  the  or- 
der of  proof  is  within  the  discretion  of  the  court  and  that 
subsequently  other  evidence  was  received  that  Jordan  was  a 
co-conspirator. 

No  error  was  committed  by  the  court  in  refusing  to  direct 
the  district  attorney  to  produce  a  certain  writing  contain- 
ing a  statement  of  the  witness  Bunkers.  The  statement  was 
not  signed  by  Bunkers;  it  had  not  been  read  over  to  him; 
he  had  heard  read  only  a  portion  of  it;  he  had  not  sworn 
to  it  and  did  not  know  in  whose  possession  it  was.  What  is 
said  in  People  v.  Glaze,  139  Cal.  157,  [72  Pac.  965],  is  in 
point  here:  **The  statement  could  not  have  been  used  in  evi- 
dence except  for  the  purpose  of  impeaching  the  witness  by 
showing  thereby  that  he  had  made  statements  out  of  court 
inconsistent  with  the  testimony  given  by  him  in  the  trial 
The  only  statements  that  can  be  used  for  that  purpose,  if  in 
writing,  are  statements  made  by  the  witness  himself,  either 
directly  in  his  handwriting  or  over  his  signature,  or  indi- 
rectly by  his  adoption  or  admission  of  the  correctness  of  a 
written  report  of  his  statements  made  by  some  other  person. 
He  cannot  be  held  responsible  for  a  statement  taken  down 
by  another  purporting  to  be  a  report  of  his  oral  declarations, 
unless  he  has  been  made  acquainted  with  the  contents  of  such 
statement,  and  directly  or  indirectly  admitted  that  it  was 
correct.    Unless  it  is  shown  that  there  is  good  reason  to  bd- 
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lieve  that  the  docnment  when  produced  would  be  admissible 
in  evidence  for  some  purpose  in  the  case  the  court  need  not 
compel  its  production."  It  may  be  that  the  statement  would 
have  been  of  assistance  to  defendant  in  his  cross-examination 
of  the  witness  Bunkers  in  an  effort  to  lay  a  foundation  for 
the  latter's  impeachment,  but  that  is  not  a  sufTioient  reason 
for  interfering  with  the  discretion  of  the  trial  court  exercised 
in  denying  the  request,  especially  as  there  is  no  showing  that 
defendant  suffered  prejudice  thereby. 

Appellant  complains  of  the  action  of  the  court  in  allowing 
witness  Grange  to  testify  to  a  declaration  made  by  Jordan 
to  the  effect  that  defendant  was  trying  to  get  evidence  to 
enable  him  to  have  a  warrant  issued  for  the  arrest  of  Gavin 
McNab  and  Washington  Dodge.  But  it  is  apparent  that 
the  objection  to  the  question:  *' State  the  conversation  that 
took  place  at  that  time  between  you  and  him  in  regards 
to  this  matter  if  anything,"  was  properly  overruled  for  rea- 
sons already  stated.  The  court  could  not  anticipate  what 
the  answer  would  be,  and  a  portion  of  it  was  certainly  re- 
sponsive and  material.  The  appellant  should  have  moved 
to  have  the  objectionable  portion  stricken  out,  if  he  so  de- 
sired, but  having  failed  to  do  so  it  is  too  late  now  to  com- 
plain.    {People  V.  Lawrence,  143  Cal,  155,  [76  Pac.  893].) 

Certain  witnesses  were  allowed  to  testify  as  to  what  they 
did  after  conversations  with  Jordan,  and  it  is  insisted  that 
this  was  error  "for  the  reason  that  all  of  this  was  done  with- 
out the  knowledge  of  the  defendant,  and  in  such  a  manner 
that  the  defendant  could  not  have  known  anything  about 
it,  and  it  was  not  In  furtherance  of  any  conspiracy  that 
the  defendant  was  alleged  to  be  engaged  in."  This  testimony, 
however,  was  admissible  on  the  question  of  whether  these 
witnesses  were  real  or  feigned  accomplices  and  also  to  trace 
the  money  that  was  received  as  a  bribe.  {People  v.  Northey, 
77  Cal.  632,  [19  Pac.  865,  20  Pac.  129],  and  People  v. 
Bunkers,  2  Cal.  App.  197,  [84  Pac.  364,  370].)  It  was  con- 
tended by  the  prosecution  that  these  witnesses  did  not  sug- 
gest, advise  or  encourage  the  commission  of  the  crime  and 
had  no  criminal  intent,  but  were  engaged  merely  in  a  scheme 
to  detect,  expose  and  punish  the  senators.  On  the  other 
hand,  defendant  insisted  that  they  had  a  motive  in  discourag- 
ing  the  investigation  of  the  building  and  loan  associations 
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and  were  actual  participants  in  the  bribery.  Their  acts  and 
declarationa  during  the  pendency  of  the  negotiations  were 
therefore  important  as  throwing  light  upon  this  issue,  and 
were  not  self-serving  or  hearsay,  as  they  are  justly  consid- 
ered by  the  decisions  to  be  within  the  rule  of  res  gestae. 
We  do  not  understand  that  it  is  necessary  for  a  feigned 
accomplice  to  take  into  his  confidence  an  o£3cer  of  the  law 
or  suffer  the  imputation  of  criminal  intent.  If  he  did  con- 
sult an  officer^  it  would  be  a  circumstance  in  favor  of  inno- 
cence, but  it  is  not  the  exclusive  method  by  which  he  may 
show  his  freedom  from  participation  in  the  crime.  We  think 
th3  evidence  is  sufficient  to  support  the  conclusion  that  these 
witnesses  were  not  accomplices,  and  that  they  did  not  sug- 
geit  nor  encourage  the  commission  of  the  crime,  but  that  id^- 
tei  being  informed  of  the  purpose  of  the  conspirators  they 
laii  a  trap  for  their  apprehension  and  punishment  In  this 
thty  did  nothing  against  the  law  and  their  conduct  was  not 
opposed  to  sound  public  policy.  Nor  does  it  follow,  as  con- 
ten  led  by  appellant,  that  no  crime  was  committed  by  him 
eve^i  if  he  received  the  money  with  a  felonious  intent.  Some 
decisions  are  cited  apparently  to  that  effect,  but  the  question 
has  been  set  at  rest  here  by  the  Bunkers  case,  supra. 

Among  the  points  to  which  most  importance  seems  to  be 
attached  by  appellant  is  that  growing  out  of  the  testimony  of 
ont  W.  J.  Palethorpe,  a  witness  for  the  defense.  It  is  con- 
tended that  his  examination  was  confined  within  limits  too 
narrow,  it  being  restricted  to  the  time  of  the  examination 
by  him  of  the  books  of  the  Continental  Building  and  Loan 
Association  during  the  months  of  November  and  December 
preceding  the  holding  of  the  alleged  investigation  by  the 
committee  of  which  the  defendant  was  a  member.  The  par- 
ticular question  to  which  the  objection  was  sustained  and  of 
which  ruling  appellant  complains  is  as  follows:  "What,  if 
anything,  did  the  books  of  the  Continental  Building  and 
Loan  Association  show  with  reference  to  the  dealing  of  Will- 
iam Corbin  with  the  association  and  with  reference  to 
the  condition  of  his  accounts  with  that  association  in  the 
year  1902!"  The  general  objection  was  made  and  also  that 
it  was  too  remote  and  not  redirect  examination.  The  last 
ground  was  undoubtedly  well  taken,  but  we  think  also  the 
court's  action  was  right  for  other  reasons* 
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The  evidence  was  offered  to  show  a  motive  for  opposition 
to  an  investigation  of  the  association  on  the  part  of  certain 
persons  who  occupied  prominent  positions  therein,  or,  in  the 
language  of  appellant's  counsel,  *'it  necessarily  would  aflfect 
the  minds  of  these  people  and  cause  them  to  oppose  an 
inquiry,  to  oppose  an  investigation  and  to  form  a  conspir- 
acy and  a  plot  to  prevent  an  investigation.**  The  purpose, 
then,  was  to  aflfect  the  credibility  and  impeach  the  testimony 
of  witnesses  for  the  prosecution,  and  thereby  reduce  the  ef- 
fect of  the  evidence  against  defendant.  It  would  make  no 
difference  how  anxious  certain  persons  were  to  prevent  an 
investigation  if  that  anxiety  did  not  aflfect  the  evidence  in 
the  case  on  trial.  Any  reason  for  opposing  said  investiga- 
tion would  be  entirely  immaterial  unless  it  could  be  seen 
that  it  might  be  of  importance  in  determining  whether  any 
witness  told  the  truth.  How  could  any  transaction  of  Mr. 
Corbin  in  1902  with  the  association  affect  the  credibility  of 
any  witness  against  the  defendant!  If  Mr.  Corbin  had  tes- 
tified there  might  be  some  ground  for  appellant's  conten- 
tion, but  Mr.  Corbin  was  not  a  witness  in  the  case  nor  was 
there  any  effort  made  to  show  that  he  had  influenced  any 
witness  to  testify,  nor  that  any  witness  had  a  motive  for 
preventing  a  disclosure  of  the  affairs  of  the  association.  In 
the  argument  in  favor  of  the  admissibility  of  the  evidence 
it  was  not  claimed  even  that  evidence  would  be  offered  to 
show  how  Mr,  Corbin 's  interest  in  the  investigation  would  be 
connected  with  the  interest  that  any  witness  might  have  in 
coloring  his  testimony.  There  was,  indeed,  some  intimation 
by  counsel  that  Mr.  McNab  was  concerned  in  concealing  the 
said  transactions  of  Mr.  Corbin,  but  no  evidence  was  offered 
to  that  effect  and  it  finds  no  support  in  the  record.  As  far 
as  disclosed  by  the  proceedings  the  testimony  sought  to  be 
elicited  might  relate  as  well  to  any  other  stockholder  as  to 
Mr.  Corbin  or  to  a  stockholder  in  any  other  corporation. 
The  contention  really  amounts  to  this:  Mr.  Corbin  had  cer- 
tain transactions  with  the  corporation  in  1902  which  he  did 
not  care  to  have  made  public;  therefore  he  was  interested  in 
preventing  an  investigation.  Hence  we  must  assume  that 
he  entered  into  a  conspiracy  with  some  of  the  witnesses  to 
commit  a  crime  in  order  that  a  disclosure  might  not  be  made, 
and  also  that  the  testimony  in  the  case  has  been  affected  by 
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such  conspiracy  or  at  least  by  Mr.  Corbin's  concern  about 
the  investigation.  We  cannot  indulge  in  any  such  specula- 
tion. 

Again,  if  it  was  sought,  as  claimed  by  appellant,  to  dis- 
credit any  witness  by  showing  his  interest  or  bias,  there  is 
authority  for  holding  that  the  proper  foundation  should 
have  been  laid  by  suitable  cross-examination  of  said  witness. 
The  rule  is  so  stated  in  People  v.  Delbos,  146  Cal.  734,  [81 
Pac.  131],  as  follows:  "It  was  proper  to  impeach  the  mo- 
tives of  the  prosecuting  witness  by  proof  that  she  had  in- 
stituted the  prosecution  for  the  purpose  of  extorting  money 
from  the  defendant,  but  in  order  to  lay  the  foundation  for 
such  impeachment  the  prosecuting  witness  should  first  be 
directly  asked  if  she  had  not  begun  the  prosecution  for  that 
purpose."  But  aside  from  the  foregoing,  assuming  that  it 
was  proper  to  show  Mr.  Corbin's  interest  in  the  investiga- 
tion, the  line  of  inquiry  was  indulgently  permitted  by  the 
court  to  be  pursued  sufficiently  for  that  purpose.  The  fact 
sought  to  be  shown  would  have  been  simply  cumulative.  It 
is  due  the  witness,  however,  to  say  that  in  cross-examina- 
tion he  declared:  **I  told  Mr.  Corbin  on  several  occasions 
that  the  Continental  was  an  enormously  large  corporation 
and  from  what  I  could  see  was  financially  sound." 

The  claim  is  made  that  the  verdict  should  have  been  set 
aside  on  account  of  the  separation  of  the  jury  during  the 
trial.  The  court  had  made  an  order  requiring  the  jury  to 
be  kept  together,  as  provided  in  section  1121  of  the  Penal 
Code.  The  affidavits  introduced  by  appellant  upon  this 
ground  are  to  the  effect  that  one  of  the  jurors  was  seen  talk- 
ing with  some  one  not  a  juror  in  the  hallway  of  the  court- 
house, and  that  he  was  heard  to  say:  *'Well,  ask  him."  And 
again,  a  deputy  sheriff  in  company  with  one  of  the  jurors 
was  seen  in  a  store  on  K  street.  After  a  time  the  officer 
came  out  alone  and  got  into  a  buggy.  The  juror  shortly 
after  came  out  of  the  store  unattended  and  got  into  the 
buggy  and  they  drove  away  together.  Again,  one  of  the 
jurors  was  seen  standing  in  a  crowd  of  people  at  Oak  Park 
for  some  little  time,  separated  from  the  other  jurors. 

The  counter-affidavits  show  that  a  deputy  sheriff  took  one 
of  the  jurors  to  said  store  on  K  street  to  enable  him  to  make 
a  purchase,  that  they  remained  together  while  in  the  store, 
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that  said  deputy  sheriff  walked  out  a  few  feet  ahead  of  the 
juror  to  untie  the  horse,  that  no  word  was  spoken  about  the 
case  and  said  juror  had  no  communication  whatever  with 
anyone  except  in  reference  to  his  purchase.  Furthermore, 
that  the  jurors  were  not  allowed  to  separate  at  Oak  Park, 
and  not  one  of  them  had  any  communication  about  any  mat- 
ter connected  with  the  case.  The  affidavits  of  the  prosecu- 
tion, indeed,  are  to  the  effect  that*  whatever  separation  oc- 
curred was  only  for  a  few  minutes,  was  for  an  innocent  pur- 
pose, and  was  not  the  occasion  for  any  communication  at  all 
concerning  the  case  on  trial. 

Appellant  cites  People  v.  Maughs,  149  Cal.  253,  [86  Pac. 
J  87],  as  authority  for  his  claim  that  the  separation  was 
fatal  to  the  verdict.  That  case,  however,  is  not  in  point. 
The  difference  between  that  and  this  is  clearly  seen  in  the 
following  statement  by  Mr.  Justice  Henshaw:  "After  the 
jury  had  been  impaneled  and  sworn  and  had  been  placed  in 
charge  of  the  sheriff,  and  the  sheriff  had  been  sworn  to  take 
charge  of  the  jury  under  section  1121  of  the  Penal  Code, 
the  court  allowed  eight  of  the  jurors  to  separate  and  go  to 
their  homes,  while  the  remaining  four  were  retained  in  the 
sheriff's  custody."  It  is  properly  said  that  ** There  is  abso- 
lutely no  warrant  in  the  law  for  the  course  adopted,  and  the 
order  permitting  the  jury  to  separate  was  error — indeed, 
error  of  such  nature  that  the  brief  of  the  state  offers  no  word 
in  extenuation  or  justification  of  it."  But  even  in  that  case 
it  is  not  intimated  that  the  error  would  have  been  prejudicial 
if  the  evidence  had  shown  that  during  the  separation  the 
jurors  had  no  communication  whatever  with  anyone  con- 
cerning the  case. 

But  there  are  decisions  of  our  supreme  court  directly  up- 
holding the  ruling  of  the  trial  court  that  the  alleged  separa- 
tion did  not  demand  a  new  trial. 

In  People  v.  Symonds,  22  Cal.  348,  it  is  held  that  "The 
mere  fact  that  the  jury  in  a  criminal  case  separate  without 
permission  of  the  court  does  not  require  that  a  new  trial 
should  be  granted.  The  presumption  that  the  jury  may 
have  been  subject  to  improper  influences  which  attaches  to 
the  fact  of  such  separation  may  be  removed  by  an  affirma- 
tive showing  that  no  injury  to  the  defendant  resulted  there- 
from," 
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In  People  v.  Bemmerly,  98  Cal.  301,  [33  Pac.  263],  the 
facts  are  stated  as  follows:  ''It  appears  that  after  an  ad- 
journment upon  one  of  the  days  while  the  cause  was  on 
trial,  certain  of  the  jurors,  while  upon  the  street  in  com- 
pany with  the  sheriff,  joined  a  crowd  of  people  who  were  lis- 
tening to  the  utterances  of  a  street  fakir,  and  were  for  a 
few  minutes  out  of  the  sight  or  custody  of  the  sheriff;  that 
on  a  Sunday  which  intervened  during  the  trial,  eight  of  the 
jurors,  in  company  witli  a  deputy  sheriff,  attended  church 
separately  from  the  remaining  four,  and  that  some  of  the 
other  four  listened  to  the  singing  and  preaching  of  the  Sal- 
vation Army  in  the  streets  of  Woodland;  that  one  of  the 
jurors,  in  the  company  of  a  deputy  sheriflf,  visited  his  place 
of  business  without  being  accompanied  by  the  others;  that 
individual  jurors  were  several  times  during  the  trial  sepa- 
rated from  the  body  of  jurors  for  a  few  minutes  at  a  time 
and  occasionally  were  out  of  sight  of  the  ofBeer  who  had 
them  in  charge  and  at  times  engaged  in  conversation  with 
other  persons.''  It  is  apparent  from  the  foregoing  state- 
ment that  the  appellant  there  made  a  much  stronger  showing 
than  the  appellant  here.  But  the  court  declared:  "We  can- 
not hold  that  these  facts  constituted  such  misconduct  as  to 
justify  setting  aside  the  verdict.  The  direction  to  the  sheriflf 
to  keep  the  jury  together  .  .  .  was  for  the  purpose  of  hav- 
ing the  trial  conducted  in  an  orderly  and  discreet  manner, 
and  was  evincive  of  the  desire  of  the  court  to  prevent  the 
jury  from  being  aflfected  by  any  improper  influences.  The 
ultimate  object  of  these  instructions  was  not  to  keep  the 
jury  together,  but  to  prevent  them  from  improper  inter- 
course with  others,  and  their  being  kept  together  was  merely 
a  means  of  accomplishing  the  ultimate  purpose.  .  .  .  The 
mere  fact  that  the  direction  of  the  court  was  violated  does 
not  give  to  the  defendant  the  right  to  have  the  verdict  set 
aside.  He  must  show  as  fully  as  if  the  direction  had  not 
been  given  that  one  or  more  of  the  jurors  was  influenced  in 
his  verdict  by  some  outside  influence  during  or  in  conse- 
quence of  such  separation."  We  are  not  required  in  the 
case  at  bar  to  hold  that  the  burden  was  upon  defendant  to 
show  that  the  jurors  were  improperly  influenced  because  the 
projsecution  assumed  the  burden  of  showing  that  the  defend* 
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ant  was  not  prejudiced  by  the  separation  of  the  jury  and 
offered  sufficient  evidence  to  justify  a  finding  to  that  efifect. 

In  People  v.  Adams,  143  Cal.  209,  [101  Am.  St.  Rep.  92, 
76  Pac.  954],  the  distinction  is  shown  between  a  separation 
during  the  progress  of  the  trial  and  one  after  the  cause  is 
submitted  to  the  jury.  It  is  there  said:  "As  to  the  former 
there  is  no  law  requiring  the  jury  to  be  kept  together,  al- 
though the  court  may  order  them  to  be  so  kept;  and  it  is  not 
necessary  in  the  case  at  bar  to  consider  the  significance  of 
a  violation  of  such  an  order.  But  it  is  provided  in  the 
Penal  Code  (sec.  1128),  that  after  the  jury  have  finally 
retired  for  deliberation  they  must  be  kept  together;  and  one 
of  the  express  grounds  for  a  new  trial  is  'when  the  jury  has 
separated  without  leave  of  the  court  after  retiring  to  delib- 
erate upon  their  verdict.'     (Sec.  1181.)" 

The  distinction  is  an  important  one,  and  it  has  been  over- 
looked in  some  of  the  decisions.  "Whatever  may  be  the  rule 
in  the  former  case  whenever  the  jury  separates  without  leave 
of  court  after  the  case  is  submitted  the  burden  should  be 
cast  upon  the  prosecution  to  show  that  the  defendant  has  not 
been  injured  thereby.  But,  as  we  have  seen,  the  separation 
of  which  complaint  is  made  here  occurred  before  the  case 
was  submitted,  and  the  showing  by  the  appellant  was  ex- 
ceedingly meager  and  its  efi!ect  was  entirely  overcome  by  the 
evidence  for  the  people. 

Appellant  inveighs  especially  against  the  conduct  of  the 
majority  of  the  jurors  in  partaking  too  freely  of  intoxicating 
liquors  during  the  trial  of  the  case.  If  the  aflBdavits  for  ap- 
pellant were  not  controverted,  we  should  be  constrained  to 
hold  that  some  of  the  jurors  drank  to  excess  and  more  than 
is  consistent  with  that  clarity  of  judgment  and  equipoise  of 
conscience  essential  to  a  proper  discharge  of  the  important 
duties  of  a  juror.  But  the  counter  showing  was  amply  suffi- 
cient to  justify  the  court  in  finding  that  not  one  of  the 
jurors  was  under  the  influence  of  liquor  at  any  time,  and  no 
intoxicants  at  all  were  consumed  after  the  jury  had  retired 
to  deliberate  upon  a  verdict.  The  character  of  the  show- 
ing made  by  the  people  is  illustrated  by  the  following  quota- 
tion from  the  affidavit  of  Mr.  Chambers,  the  deputy  sheriflf 
who  had  charge  of  the  jury:  *'Dr.  Q.  C.  Simmons  instructed 
affiant  that  all  of  said  jury  who  had  been  accustomed  to  the 
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use  of  alcoholic  liquors  must  during  the  progress  of  said 
trial  and  while  they  were  in  charge  of  said  sheriflE  be  per- 
mitted to  have  their  usual  rations  of  liquor  or  that  said 
jurors  would  suffer  severe  illness";  he  then  details  the  times 
and  occasions  when  liquor  was  consumed,  and  states  that  at 
no  time  did  any  of  said  jurors  take  more  than  one  drink 
and  that  of  a  very  moderate  quantity;  that  at  no  time  did 
any  member  of  the  jury  show  in  the  slightest  the  effects  of 
liquor;  ''that  affiant  was  constantly  in  attendance  upon  said 
jury  during  the  time  of  their  deliberation  on  a  verdict,  that 
at  no  time  from  the  time  said  jury  retired  from  the  court- 
room to  deliberate  upon  their  verdict  up  to  the  time  that  they 
returned  their  verdict  into  court  and  were  discharged  was 
any  member  of  said  jury  permitted  to  have  any  liquor  of 
any  kind  and  during  said  time  none  of  said  jurors  indulged 
in  any  liquor."  There  is  not  a  particle  of  evidence  that  the 
trial  judge  or  the  attorneys  noticed  any  evidence  of  intoxica- 
tion on  the  part  of  any  of  the  jurors  at  any  time,  and  un- 
less we  are  prepared  to  hold  that  the  consumption  of  any 
quantity  of  liquor  by  a  juror  disqualifies  him,  we  must  up« 
hold  the  ruling  of  the  court  below.  Indeed,  said  ruling,  un- 
der the  showing  made,  is  in  strict  accord  with  decisions  of 
the  supreme  court.  {People  v.  Deegan,  88  Cal.  602,  [26  Pac. 
500] ;  People  v.  Bemmerley,  98  Cal.  299,  [33  Pac.  264] ;  Peo- 
ple V.  Van  Horn,  119  Cal.  333,  [51  Pac.  538] ;  People  v. 
Sullivan,  129  Cal.  557,  [62  Pac.  101].) 

The  court  committed  no  error  in  giving  the  instruction  as 
to  the  corroboration  of  an  accomplice.  Appellant  selects 
oae  sentence  therefrom  and  makes  it  the  basis  of  the  criti- 
cism that  ''It  is  not  the  law  that  proving  the  identity  of  the 
defendant,  namely,  that  he  is  the  man  charged  with  the  of- 
fense, is  sufficient,  much  more  than  that  is  needed."  The 
instruction  treats  of  the  two  phases  of  the  question  separately, 
to  wit,  the  commission  of  the  offense  and  the  identity  of 
the  one  committing  it,  and  it  is  neither  "misleading"  nor 
"improper";  and  besides,  it  appears  to  have  been  given  at 
the  request  of  appellant  and  hence  he  cannot  complain. 

The  court  was  justified  in  refusing  the  following  instruc- 
tion: "If  the  jury  believe  from  the  evidence  herein  that 
the  witness,  Harry  Bunkers,  was  induced  or  influenced  to 
become  a  witness  and  testify  in  the  case  by  any  promise  of 
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immunity  from  prosecution  or  punishment  or  by  any  hope 
held  out  to  him  that  if  he  testified  against  the  defendant 
he  would  not  be  prosecuted  for  any  perjury  committed  by 
him,  then  the  jury  should  take  such  facts  into  consideration 
in  determining  the  weight  which  ought  to  be  given  to  such 
testimony  thus  obtained.  Such  testimony  should  only  be  re- 
ceived by  the  jury  with  caution  and  scrutinized  with  care." 
There  is  no  evidence  in  the  record  that  any  promise  was 
made  to  the  witness  that  he  would  not  be  prosecuted  for  per- 
jury if  he  would  testify  in  the  case.  Hence,  the  instruction 
was  properly  refused  for  that  reason.  It  is  true  that  there 
is  some  evidence  that  Bunkers  was  promised  immunity  from 
prosecution  for  perjury — obviously  referring  to  the  testimony 
he  gave  at  the  trial  of  his  own  case — if  he  would  make  a 
statement  to  the  district  attorney,  but  that  is  entirely  differ- 
ent from  the  hypothesis  assumed  in  the  instruction. 

Again,  the  practice  by  specific  instructions  of  calling  the 
attention  of  the  jury  to  the  testimony  of  a  particular  witness 
should  not  be  encouraged.  It  is  better,  as  was  done  here, 
to  instruct  the  jury  as  to  the  principles  of  law  involved  and 
leave  their  application  to  the  facts — where  it  belongs  under 
our  system — ^to  the  jurors  themselves. 

The  court  fully  and  clearly  directed  the  jury  as  to  its 
duty  and  power  of  judging  the  evidence  and  determining 
the  credibility  of  witnesses;  for  example:  "You  will  weigh 
carefully  the  testimony  of  each  and  all  of  the  witnesses  in 
the  case,  and  give  to  the  same  just  such  credit  as  you  con- 
scientiously believe  it  entitled  to;  and  in  considering  what 
weight  you  will  give  to  the  testimony  of  any  and  all  the 
witnesses  in  the  case,  you  will  consider  the  character  and 
appearance  of  the  witnesses  upon  the  stand,  the  consistency 
and  reasonableness  of  their  statements,  their  apparent  in- 
terest and  desire  to  tell  the  truth,  their  feelings,  motives  and 
conduct  so  far  as  made  known  to  you  by  the  evidence  dur- 
ing the  course  of  the  trial  of  this  case.*'  After  hearing  that 
and  the  other  instructions  given,  if  any  juror  would  not  un- 
derstand that  it  was  his  duty  to  consider  any  promise  of  im- 
munity made  to  a  witness  as  affecting  his  credibility  he  would 
be  incapable  of  enlightenment. 

As  to  the  other  criticisms  of  the  action  of  the  court  in  ref- 
erence to  instructions,  we  deem  it  sufficient  to  say,  in  the 
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language  of  People  v.  Bunkers:  "The  instructions  requested 
by  the  defendant  and  refused  by  the  court  were  either  er- 
roneous or  inapplicable,  or  were  fully  covered  by  other  in- 
structions. The  charge  read  as  a  whole  was  full,  fair  and 
comprehensive,  and  the  appellant  certainly  has  no  cause  to 
complain  that  the  law  was  not  fully  and  clearly  stated  to  the 
jury." 

The  only  other  matter  that  we  deem  worthy  of  notice  arises 
from  the  ruling  of  the  court  upon  the  following  question 
addressed  to  one  Patrick  Kelly  in  support  of  the  motion  for 
a  new  trial:  "State  whether  or  not  you  had  a  conversation 
with  him  (Mr.  Amariah  Johnson,  one  of  the  jurors)  last  Feb- 
ruary, 1905,  in  this  city  concerning  the  charge  against  the 
defendant!"  The  general  objection  was  made  to  the  ques- 
tion, and  the  district  attorney  urged  that  "if  offered  for  the 
purpose  of  showing  bias  or  prejudice  on  the  part  of  juror 
Johnson,  they  are  precluded  from  showing  such  fact  at  this 
dme,  that  the  bias  or  prejudice  of  any  juror  who  may  be 
iwom  to  try  a  criminal  case  cannot  be  shown  for  the  first 
time  on  motion  for  a  new  trial"  The  defendant  offered  to 
prove  by  the  witness  that  he  had  a  conversation  with  the  said 
Johnson  before  he  was  sworn  as  a  juror,  in  which  the  latter 
stated  "that  he  had  attended  the  examination  before  the  Sen- 
ate committee  which  investigated  the  charge,  and  that  all 
these  senators,  including  the  defendant,  were  guilty  and 
ought  to  be  punished,  and  that  every  one  of  them  should 
be  convicted,  and  that  he  was  certain  of  their  guilt."  The 
said  juror  had  stated  on  his  voir  dire  that  all  he  knew  about 
the  case  was  what  he  read  in  the  "Sacramento  Union";  that 
he  attended  the  meeting  of  said  Senate  committee  one  night, 
but  that  he  was  up  in  the  gallery  and  couldn't  hear  anything 
that  was  said;  that  he  had  never  discussed  the  matter  with 
anyone  except  the  members  of  his  own  family,  and  that  he 
had  no  opinion  about  the  case. 

The  attack  of  appellant  is  really  addressed  to  the  qualifi- 
cation of  the  juror,  although  it  is  claimed  that  his  declara- 
tions under  oath,  in  view  of  his  alleged  statements  to  the 
witness  Eelly  amount  to  such  misconduct  as  to  entitle  appel- 
lant to  a  new  trial.  But  it  is  clear  that  such  misconduct,  as 
far  as  the  rights  of  appellant  are  concerned,  is  unimport-ant 
except  as  it  relates  to  the  qualification  of  Johnson  as  a  fair. 
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unbiased  juror.  It  is  clear  that  the  ** misconduct"  of  a  juror 
which  is  a  ground  for  a  new  trial  is  misconduct  while  he  is 
such  juror,  and  has  no  reference  to  what  he  does  before  he 
is  sworn  to  try  the  cause.  Subdivision  3  of  section  1181  of 
the  Penal  Code  makes  that  plain  as  follows:  "When  the 
jury  .  .  .  has  been  guilty  of  any  misconduct  by  which  a 
fair  and  due  consideration  of  the  case  has  been  prevented.** 
Hence,  if  appellant's  objection  to  juror  Johnson  amounts  to 
anything,  it  goes  to  his  qualification  and  not  to  his  miscon- 
duct as  a  juror. 

But  whatever  may  be  the  rule  in  other  jurisdictions,  it  has 
been  decided  in  this  state  that  the  qualification  of  a  juror 
is  not  a  ground  for  a  motion  for  a  new  trial.  In  People  v. 
Azof,  105  Cal.  635,  [39  Pac.  59],  it  is  said:  "If  public 
policy  prohibits  the  jury  from  impeaching  their  verdict  by 
their  affidavits,  it  must  follow  that  the  same  policy  will  pre- 
vent its  being  done  by  statements  made  by  the  jurors."  To 
the  same  effect  are  People  v.  Soap,  127  Cal.  411,  [59  Pac. 
771] ;  People  v.  Dobbins,  138  Cal.  694,  [72  Pac.  339]. 

In  People  v.  Fair,  43  Cal.  137,  the  question  is  elaborately 
discussed,  and  it  is  held  that  "The  fact  that  a  juror  had 
formed  and  expressed  an  unqualified  opinion  of  the  guilt 
of  the  accused,  is  not,  under  our  practice,  ground  for  a  new 
trial,  when  the  objection  is  taken  for  the  first  time  after  the 
trial,  upon  affidavits  showing  disqualification." 

In  People  v.  Boren,  139  Cal.  215,  [72  Pac.  899],  it  is  said: 
"Another  ground  upon  which  it  is  contended  a  new  trial 
should  have  been  granted  is  that  an  uncle  by  marriage  of 
the  district  attorney  was  a  member  of  the  trial  jury;  that 
this  fact  was  unknown  to  the  defendant  or  his  counsel  un- 
til after  the  trial;  that  defendant's  peremptory  challenges 
had  not  been  exhausted;  and  that  if  these  facts  had  been 
known,  defendant  would  have  challenged  him  peremptorily. 
These  facts  appear  by  affidavit,  but  constitute  no  ground 
for  a  new  trial.  Section  1181  of  the  Penal  Code  specifies 
the  only  grounds  upon  which  a  new  trial  may  be  granted, 
and  this  objection  is  not  included  in  the  grounds  there  stated. 
An  objection  to  a  juror  must  be  taken  before  the  juror  is 
sworn  to  try  the  cause;  but  the  court  may,  for  cause,  per- 
mit it  to  be  taken  after  the  juror  is  sworn  and  before  the 
jury  is  completed." 
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Again,  if  the  practice  for  which  appellant  contends  should 
be  tolerated,  as  it  tends  strongly  to  jeopardize  the  practical 
administration  of  justice  and  open  wide  the  door  to  fraud 
and  perjury,  it  should  be  permitted  only  after  a  satisfactory 
showing  of  diligence  and  good  faith  on  the  part  of  appellant. 
Even  if  it  were  a  ground  for  a  new  trial,  the  court  would  not 
be  justified  in  considering  it  unless  it  was  shown  that  at  the 
time  of  the  examination  of  the  juror  the  fact  concerning 
the  disqualification  was  not  known  to  defendant  nor  his  coun- 
sel. We  must  infer,  of  course,  in  support  of  the  action  of 
the  court,  that  appellant  knew  at  the  time  he  examined  the 
juror  Johnson  of  what  he  proposed  to  show  by  the  witness 
Kelly,  and  that  by  his  failure  to  present  the  facts  before  the 
trial  he  waived  them.  (People  v.  Staples,  149  Cal.  405,  [86 
Pac.  886].)  It  is  of  no  concern  that  the  district  attorney  did 
not  make  this  specific  objection,  as  we  are  required  to  sus- 
tain the  ruling  of  a  court  of  record,  if  proper,  regardless 
of  the  form  of  the  objection.  (Spotswood  v.  Spotswood,  4 
Cal.  App.  711,  [89  Pac.  362].) 

Appellant,  upon  suggestion  of  diminution  of  the  record, 
was  permitted  to  file  in  this  court  his  aflSdavit,  which  appears 
to  have  been  filed  in  the  office  of  the  county  clerk  of  Sacra- 
mento county  October  24,  1905,  in  which  he  sets  out  that  he 
'*did  not  learn  of  the  alleged  misconduct  of  the  juror  A. 
Johnson  until  after  the  trial  ended  and  the  verdict  had  been 
rendered  in  the  above-entitled  action."  It  is  obvious  that 
this  is  an  attempt  to  amend  the  bill  of  exceptions,  but  ad- 
mitting that  we  can  consider  the  said  affidavit,  it  is  not  au- 
thenticated in  any  manner  by  the  trial  judge,  nor  is  there 
anything  to  indicate  that  it  was  used  upon  the  said  motion 
for  a  new  trial. 

We  have  given  all  the  points  made  by  appellant  careful 
consideration,  but  we  are  entirely  satisfied  that  the  record 
discloses  no  prejudicial  error. 

The  defendant  was  fairly  tried  and  justly  convicted,  and 
the  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  11,  1908. 
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[Ciy.  No.  446.    Ilrst  Appellate  District.— March  16,  1908.] 

J.  S.  McCUE,  Appellant,  v.  W.  JACKMAN,  Respondent 

Mechanic's  Lien — Abandonment  by  Contractok — Insufficient 
CoiCFLAiNT  BT  MATERIALMAN. — ^A  Complaint  hj  a  materialman  to 
foreclose  a  lien,  which  shows  that  the  contractor  to  whom  the 
materials  were  furnished  for  the  construction  of  the  building  aban- 
doned his  contract,  is  insufficient  where  it  fails  to  show  that  any 
balance  was  due  to  the  contractor  when  the  work  was  abandoned, 
or  that  the  value  of  the  work  done  and  materials  furnished  by  him 
exceeded  the  sum  then  due  to  the  contractor,  or  that  there  was  any- 
thing owing  to  the  contractor  when  the  lien  was  filed. 

Id. — Findings  Under  Complaint — Judgment  Unsupported. — Findings 
corresponding  to  such  insufficient  complaint  cannot  support  a  judg- 
ment for  the  foreclosure  of  the  lien. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Marin 
County.     Thomas  J.  Lennon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  S.  McCue,  in  pro.  per.,  and  W.  B.  Crocker,  for  Appellant 

Edgar  C.  Chapman,  for  Respondent 

KERRIGAN,  J. — Appellant  sought  by  his  action  to  fore- 
close a  mechanic's  lien.  The  cause  was  tried,  and  judgment 
went  for  respondent,  from  which  judgment  appellant  prose- 
cutes this  appeal. 

The  appellant,  pursuant  to  a  contract  between  him  and  P. 
J.  Owens,  the  original  contractor,  furnished  and  delivered 
to  said  Owens,  to  be  used  in  the  construction  of  six  certain 
houses  of  respondent,  concrete  amounting  to  the  sum  of 
$124.40,  to  be  paid  for  by  said  Owens  on  or  before  the  com- 
pletion of  said  buildings.  In  part  the  court  found  that  the 
respondent  and  said  Owens  entered  into  the  agreement  al- 
leged; and  in  accordance  therewith  concrete  amounting  to 
$124.40  was  delivered,  for  which  material  no  payment  has 
been  made ;  that  the  lands  described  in  the  complaint  are  the 
property  of  the  respondent;  but  the  court  also  found  as  fol- 
lows: "That  it  is  not  a  fact  that  the  said  buildings  or  any  of 
them  were  completed  under  said  contract  between  said  F.  J. 
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Owens  and  said  defendant  Wm.  Jackman,  but  in  this  behalf 
the  court  finds  that  during  the  month  of  July,  1904,  said 
P.  J.  Owens  abandoned  the  work  of  construction  of  said 
buildings,  whereupon  on  the  10th  day  of  August,  1904,  the 
defendant  William  Jackman,  at  the  instance  of  Dodge  & 
Oliver,  who  were  the  architects  employed  by  him  to  super- 
intend the  work  of  drawing  plans  and  specifications,  and  to 
superintend  the  erection  of  said  buildings,  filed  in  the  office 
of  the  County  Recorder  of  Marin  County,  State  of  Califor- 
nia, a  notice,  wherein  it  was  stated  that  for  the  period  of 
more  than  thirty  (30)  days  next  preceding  the  8th  day  of 
August,  no  work  had  been  performed  upon  said  buildings  or 
any  of  them  by  said  F.  J.  Owens,  and  that  said  P,  J.  Owens 
had  abandoned  the  work  of  the  construction  of  said  build- 
ings." 

By  this  last  finding  it  appears  that  the  buildings  were  not 
finished  by  Owens,  but  that  the  contract  was  abandoned  by 
him.  This  finding  brings  the  case  within  the  rule  of  section 
1200  of  the  Code  of  Civil  Procedure,  which  is  as  follows:  *'In 
case  the  contractor  shall  fail  to  perform  his  contract  in  full, 
or  shall  abandon  the  same  before  completion,  the  portion  of 
the  contract  price  applicable  to  the  liens  of  other  persons  than 
the  contractor  shall  be  fixed  as  follows:  From  the  value  of 
the  work  and  materials  already  done  and  furnished  at  the 
time  of  such  failure  and  abandonment,  including  materials 
then  actually  delivered  or  on  the  ground,  which  shall  there- 
upon belong  to  the  owner,  estimated  as  near  as  may  be  by  the 
standard  of  the  whole  contract  price,  shall  be  deducted  the 
payments  then  due  and  actually  paid,  according  to  the  terms 
of  the  contract  and  the  provisions  of  sections  one  thousand 
one  hundred  and  eighty-three  and  one  thousand  one  hundred 
and  eighty-four,  and  the  remainder  shall  be  deemed  the  por- 
tion of  the  contract  price  applicable  to  such  liens." 

Appellant,  in  order  to  recover,  should  have  alleged  and 
proved  that  the  value  of  the  work  and  materials  done  and 
furnished,  including  the  materials  delivered  or  on  the  ground, 
at  the  time  of  the  abandonment,  exceeded  the  amount  due 
and  paid  to  the  original  contractor.  This  he  neglected  to  do. 
If  there  was  no  such  balance  there  was  no  sum  applicable  to 
plaintiff's  claim.  In  no  aspect  of  the  case,  however,  does  the 
complaint  or  the  findings  state  a  cause  of  action,  for  it  is  not 
shown  in  either  of  them  that  there  was  anything  owing  from 
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the  respondent  to  Owens,  the  original  contractor,  when  ap- 
pellant's daim  of  lien  was  filed.  A  materialman  who  has  fur- 
nished materials  to  the  original  contractor  of  a  building,  to 
be  used  by  him  in  its  construction,  is  only  entitled  to  be  paid 
by  the  owner  of  the  building  when  there  is  something  owing 
and  unpaid  from  the  owner  to  the  original  contractor. 
{Turner  v.  Siremel,  70  CaL  28,  [11  Pac.  389]. ^ 
The  judgment  is  affirmed. 

Hall,  J.,  and  Cooper,  P.  J.,  concurred. 


[Civ.  No.  432.    First  Appellate  District.— Marcb  16,  1908.] 

J.  A.  GOLDSTEIN,  Appellant,  v.  JAMES  S.  WEBSTER, 

Respondent. 

IiXASi  FOB  A  Year  by  Agents — Written  Authority  Eequired. — A  con- 
tiact  for  a  lease  bj  agents  of  the  owner  to  commence  in  future  and 
to  continue  for  one  year,  without  written  authority  from  the  owner 
to  make  such  lease,  is  void. 

Id. — ^License  to  Agents  to  Lbasx  Subject  to  Approval — ^Approval 
Withheld— Yaud  Lease  by  Owner  to  Third  Party. — ^Where  the 
owner  granted  a  license  to  the  agents  to  lease  subject  to  approval, 
and  the  lease  made  by  the  agents  was  not  approved,  the  license  was 
thereby  revoked,  and  a  lease  subsequently  made  by  the  owner  to 
a  third  party  was  valid. 

Id. — ^Forciblb  Entry  and  Detainer  Against  Owner  by  Lessee  op 
Agents — Possession  not  Taken — ^Nonsuit.— Where  no  possession 
was  ever  taken  under  the  lease  granted  by  the  agents,  an  action  of 
forcible  entry  and  detainer  will  not  lie  by  their  lessee  against  the 
owner,  who  entered  peaceably  and  leased  to  the  third  party,  and 
placed  him  in  possession,  and  a  nonsuit  was  properly  granted  ia 
such  action* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Samuel  M.  Samter,  for  Appellant 

Lindley  ft  Eickhofl,  for  Respondent 
7  CaL  App.— ift 
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HALL,  J. — This  is  an  appeal  from  a  judgment  on  nonsuit 
granted  upon  motion  of  defendant  at  the  close  of  the  evidence 
for  plaintiff. 

The  action  is  for  forcible  entry  and  detainer,  and  the  com- 
plaint is  so  drawn  as  to  state  a  cause  of  action  under  both 
sections  1159  and  1160  of  the  Code  of  Civil  Procedure. 

The  only  ruling  presented  for  review,  aside  from  the  order 
granting  the  nonsuit,  is  the  action  of  the  court  sustaining  an 
objection  of  defendant  to  the  offer  of  a  receipt  dated  April 
20,  1906,  and  shown  to  have  been  signed  and  delivered  that 
day  by  ** Baldwin  &  Howell,  agents."  The  instrument  pur- 
ported to  be  a  receipt  for  $25  as  a  deposit  on  account  of 
rent  of  the  premises  suid  for  at  $60  per  month,  for  the  term 
of  one  year  commencing  on  the  first  day  of  May,  1906.  The 
objection  was  upon  the  ground,  among  others,  that  it  was 
void  as  against  defendant,  no  written  authority  to  the  agents 
being  shown,  and  the  lease  being  for  a  term  to  commence  in 
the  future.  At  the  time  of  the  offer  no  written  authority 
had  been  shown.  Subsequently  plaintiff  proved  that  no  writ- 
ten authority  had  ever  been  given  by  the  defendant  to  Bald- 
win &  Howell.  Treated  as  a  lease  the  instrument  was  void 
as  against  defendant.  (Wickson  v.  Monarch  Cycle  Mfg.  Co,, 
128  Cal.  158,  [79  Am.  St.  Rep.  36,  60  Pac.  764].) 

Furthermore,  the  entry  complained  of  is  alleged  and 
claimed  to  have  occurred  prior  to  April  24th,  while  the  re- 
ceipt did  not  purport  to  confer  any  right  upon  plaintiff  until 
May  1st.  It  therefore  did  not  tend  to  show  either  a  right  of 
possession  by  plaintiff  or  any  actual  possession  by  plaintiff,  at 
the  time  of  the  entry  complained  of.  The  court  did  not  err 
in  sustaining  the  objection. 

Plaintiff  in  his  testimony  showed  that  his  only  claim  of 
right  to  the  possession  of  the  premises,  and  his  only  pos- 
session— ^if  any  he  ever  had — of  the  premises  was  as  a  tenant 
of  defendant. 

The  evidence  in  the  case  shows  that  on  April  20,  1906, 
plaintiff  applied  to  Baldwin  &  Howell  to  rent  the  premises  in 
suit,  being  two  stores  numbered  1109  and  1111  Fillmore  street 
It  was  shown  that  Baldwin  &  Howell  had  no  written  author- 
ity from  the  owner,  the  defendant,  and  was  only  orally  au- 
thorized to  lease  the  stores  subject  to  the  approval  of  de- 
fendant.   Baldwin  &  Howell,  as  agents,  did,  however,  on  the 
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twentieth  day  of  April,  1906,  through  Mr.  Baldwin,  rent  to 
plaintiff  the  two  stores  at  a  rental  of  $60  a  month  for  the 
term  of  one  year,  commencing  May  1,  1906,  and  accepted  as 
a  deposit  on  the  rental  $25.  Baldwin  then  went  with  plain- 
tiff to  the  stores,  told  plaintiff  to  get  the  keys  from  a  billiard 
parlor,  which  he  did.  They  went  into  the  stores,  and  plain- 
tiff tore  down  the  *'To  Let"  signs  of  Baldwin  &  Howell. 
Plaintiff  picked  up  a  piece  of  plaster  that  was  lying  on  the 
floor,  and  wrote  on  it  ''This  store  will  be  opened  as  a  first- 
class  clothing  and  furnishing  goods  store,'*  and  placed  it 
in  the  window  where  it  could  be  seen  by  the  public.  He  then 
said  to  Mr.  Baldwin  that  the  plaster  would  need  fixing,  and 
Baldwin  replied  that  that  would  be  done.  Plaintiff  then  said 
that  he  would  like  to  take  out  the  partition  between  the  two 
stores  at  his  own  expense,  and  Baldwin  said  the  landlord  will 
not  object  to  that.  They  then  left  the  premises,  plaintiff 
locked  the  doors,  and  retained  the  keys,  although  there  was  a 
tag  attached  to  each  with  the  direction  ''Lock  the  doors  and 
return  this  key  to  billiard  parlor."  This  was  in  the  morning, 
and  plaintiff  again  in  the  afternoon  visited  and  entered  each 
store.  The  keys  remained  in  his  possession,  and,  we  think  it 
may  be  fairly  inferred  from  the  evidence,  with  the  knowledge 
and  consent  of  Mr.  Baldwin. 

The  foregoing  is  all  the  evidence  tending  to  show  any  pos- 
session or  occupation  of  the  premises  by  plaintiff. 

Plaintiff  went  to  the  country,  where  he  had  been  living, 
and  on  his  return  several  days  later  found  the  stores  in  the 
possession  of  others.  He  made  a  demand  on  defendant  for  the 
premises,  and  tendered  to  him  the  rent,  but  defendant  refused 
to  accept  the  rent  and  refused  to  give  him  possession  of  the 
premises. 

There  is  no  evidence  of  how  defendant  entered  the  stores  or 
got  the  doors  opened  except  what  may  be  inferred  from  the 
fact  that  he  gave  to  the  person,  to  whom  he  rented  the  prem- 
ises on  April  24th,  keys  to  the  doors,  and  keys  to  padlocks 
which  had  been  placed  thereon. 

The  trial  court  granted  the  nonsuit  upon  the  ground  that 
the  plaintiff  was  not  in  the  possession  of  the  premises  when  the 
entry  complained  of  occurred. 

We  think  the  court  was  correct  in  thus  holding.  The  lease 
was  by  its  terms  to  commence  in  the  future  (May  1,  1906), 
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and  having  been  made  hj  an  ag^^t  without  written  authority 
WW  Toid.  (Wurlsom  ▼.  Mamarck  CfcU  Co^  128  CaL  158,  [79 
Am,  St  Rep.  36,  60  Pae.  761].)  Fnitheimore,  the  eridence 
diowa  that  the  on\j  authoritj  of  Baldwin  ft  Howell  from  de- 
fendant waa  to  leaae  the  premises  subject  to  the  appioTal  of 
defendant.  Defendant  nerer  approved  the  lease,  but,  on  the 
eoDtrazy,  leased  the  premises  to  one  Mr.  Wolfe,  and  put  him  in 
pomearion  on  April  24, 1906.  Plaintiff  nerer  in  f^t  oecupied 
the  stores,  either  bj  himself  or  bj  any  employee  or  agent. 
He  nerer  put  any  of  his  goods  or  paascaaions  therein.  He 
simply  had  possession  of  kejs  to  the  stores,  and  this  was  un- 
authorized by  the  owner  of  the  stores^  The  owner  of  the  prem- 
ises (defendant)  aeems  also  to  ha^e  had  possession  of  keys  to 
the  stores,  for  he  delivered  to  Mr.  Wolfe  keys  to  the  dooia 
of  the  stores  on  April  24th.  Under  the  eircumstances  above 
set  forth  the  mere  possession  of  keys  to  the  stores  did  not  give 
to  plaintiff  possession  of  the  stores  as  against  the  owner 
thereof.  The  permission  to  remove  the  partition  between  the 
stores^  even  if  it  had  been  authorized,  added  nothing  to  the 
strength  of  plaintiff's  possession.  The  most  that  can  be 
claimed  for  it  is  that  it  gave  a  license  to  enter  for  the  pur- 
pose of  removing  the  partition  prior  to  the  banning  of 
the  term,  which  was  never  acted  upon.  Such  a  license  is 
revocable,  even  if  it  had  been  authorized  by  the  owner.  (Pot- 
ter  V.  Mercer,  53  CaL  667.) 

Furthermore,  even  if  it  be  conceded  that  plaintiff  had  a 
possession  of  the  premises  sufficient  to  warrant  an  action  for 
forcible  entry  and  detainer,  the  evidence  wholly  fails  to  show 
that  the  entry  by  the  defendant  was  either  forcible  or  un- 
lawful. As  before  stated,  the  evidence  shows  that  the  lease 
under  which  plaintiff  claims  was  void.  The  evidence  also 
shows  that  the  possession,  if  he  had  any,  was  without  au- 
thority from  the  owner  (defendant).  Defendant  therefore 
had  a  right  of  entry,  and  the  possession  of  plaintiff,  if  any  he 
had,  was  unlawful  as  against  defendant.  The  owner,  with  a 
right  of  entry,  of  lands  unlawfully  in  the  possession  of  an- 
other, may,  during  the  absence  of  such  occupant,  peaceably 
and  without  force  or  violence,  take  possession  thereof,  and 
his  subsequent  refusal  to  deliver  possession  to  such  occupant 
does  not  make  him  guilty  of  either  a  forcible  entry  or  forcible 
detainer.  ^Potter  r.  Mercer,  53  CaL  667;  PoweU  v.  Lan4,  45 
CaL  677.) 
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In  Powell  V.  Lane,  45  Cal.  677,  the  action  was  brought  under 
the  forcible  entry  and  detainer  act  of  1866  [Stats.  1865-66, 
p.  768],  which  was  substantially  identical  with  sections  1159 
and  1160  of  the  Code  of  Civil  Procedure.  Like  the  case  at 
bar,  the  complaint  was  so  framed  as  to  state  a  cause  of  action 
onder  each  section  of  the  act.  Defendant  was  the  owner  of  the 
premises  in  suit  (a  dwelling-house),  but  plaintiff  had  been  in 
possession  thereof  with  her  family  for  over  a  year.  During 
the  absence  of  plaintiff  defendant  went  into  the  house  and 
took  possession,  removing  plaintiff's  furniture,  without  vio- 
lence, to  the  other  side  of  the  road.  On  plaintiff's  return  she 
was  refused  admission,  and  the  next  day  she  made  a  written 
demand  for  possession,  so  as  to  bring  herself  within  section 
3  of  the  act  (corresponding  to  subdivision  2  of  section  1160, 
Code  of  Civil  Procedure),  and  being  refused,  brought  her  ac- 
tion.   It  was  held  that  plaintiff  could  not  recover. 

To  the  same  effect  is  Potter  v.  Mercer,  53  Cal.  667,  which 
was  brought  under  sections  1159  and  1160  of  the  Code  of  Civil 
Procedure,  and  in  its  essential  features  is  much  like  the  case 
at  bar.  The  plaintiff,  pending  negotiations  with  the  owners 
of  a  certain  store  for  a  lease  thereof,  obtained  permission 
to  fit  up  the  store  with  shelves,  etc.,  and  thereupon  obtained 
the  key  to  the  store,  and  immediately  employed  a  carpen- 
ter, who,  on  the  same  day,  took  lumber  into  the  building 
and  commenced  work.  The  negotiations  for  the  lease  were 
not  consummated,  and  the  license  to  enter  was  revoked  on  the 
same  day.  It  was  held  that  the  owners,  after  revoking  the 
license  to  enter,  had  a  right  to  re-enter  if  they  could  do  so 
peaceably  and  without  violence,  and  having  entered  and  ob- 
tained possession  peaceably  they  were  not  guilty  of  forcible 
entry  or  detainer  for  refusing  to  permit  the  plaintiff  to  enter. 

The  judgment  is  affirmed. 

Cooper,  P.  J.y  and  Kerrigan,  J.,  concuired. 
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[CiT.  No.  880.    Second  Appellate  Distrfet.— Mareb  17,  1008.] 

A,  LUNNUN,  Itespondent,  v.  J.  E.  MORRIS  et  al.,  Appel- 
lants. 

Appsal  from  Judgment — Bill  of  Exceptions  Past  of  Juboment-boll 
— ^Presumption. — ^Upon  an  appeal  from  the  judpnent  a  bill  of  ex- 
ceptions contained  in  the  record  is  part  of  the  judgment-roll,  and 
is  presumed  to  contain  all  of  the  evidence  material  to  the  rulings 
to  which  exceptions  were  reserved  and  which  are  specified  therein; 
and  in  such  case  no  intendment  can  exist  in  support  of  the  judgment 
that  error  therein  was  caused  by  evidence  not  contained  in  the  bill 
of  exceptions. 

Action  of  Forcible  Entry — Answer  Filed  Too  Late  Before  Defauia 
Entered — Rule  in  Civil  Actions  Applicable. — In  an  action  of 
forcible  entry,  where  an  answer  is  filed  after  the  expiration  of  the 
time  limited,  the  same  rule  should  be  applied  as  in  ordinary  civil 
actions,  which  is  that  default  should  not  be  entered  until  the  an- 
swer shaU  have  first  been  stricken  from  the  files. 

Id. — Motion  to  be  Relieved  from  Default  in  not  Answering  in  Time 
— Mistake. — Upon  a  motion  to  be  relieved  from  default  in  fkiling 
to  file  an  answer  in  time,  the  character  of  the  mistake  resulting 
in  the  default  is  to  be  ascertained  by  the  court  from  the  facts 
before  it,  and  not  from  the  conclusion  of  the  counsel  or  the  party 
that  the  act  was  a  mistake. 

Id. — Discretion  of  Court — Sufficiency  of  Excuse.— The  question 
whether  or  not  the  circumstances  of  the  particular  case  are  such  that 
the  mistake  or  inadvertence  should  be  excused  is  one  the  determina- 
tion of  which  must  of  necessity  be  left  largely  to  the  discretion  of 
the  trial  court  to  which  the  application  is  made,  and  its  discretion 
will  not  be  interfered  with  upon  appeal,  except  where  there  is  a 
dear  abuse  of  discretion. 

Id. — Affidavit  of  Merits— Verified  Answer. — ^A  verified  answer  which 
denies  every  material  allegation  of  the  complaint  is  a  soflSeient 
affidavit  of  merits. 

Id. — ^Answer  After  Default  not  Entered. — Where  the  defendant  an- 
swers after  a  default  which  has  not  been  entered,  though  out  of 
time,  and  without  leave,  his  default  cannot  be  entered  while  tbt 
answer  stands.    Such  an  answer  is  not  a  nullity. 

Id« — Practice — ^Motion  to  Strike  Out  Answer — ^Discretion  of  Codst. 
In  such  case  the  proper  practice  is  for  the  plaintiff  to  move  to 
strike  the  answer  from  tha  tlM,  though  ha  is  not  entitled  as  •! 
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right  to  have  it  stricken  out.  The  discretion  to  do  this  is  lodged 
in  the  court,  which  has  absolute  power  either  to  retain  the  answer, 
or  to  permit  another  to  be  filed,  or  pursue  whatever  course  the  jus- 
tice of  the  case  may  require. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    W.  P.  James,  Judge. 

The  facts  are  stated  in  the  original  opinion  of  the  court, 
rendered  September  24,  1908. 

H.  C.  Millsap,  and  E.  C.  Bower,  for  Appellants. 

H.  L.  Dunnigan,  and  Haas,  Garrett  &  Dunnigan,  for  Re- 
spondent. 

TAGGART,  J.— An  action  in  forcible  entry.  The  state- 
ment of  facts  in  this  case  will  be  found  in  the  decision  ren- 
dered by  this  court  September  24,  1907,  post  p.  713.  We 
are  satisfied  with  the  views  expressed  in  that  opinion,  ex- 
cept what  is  said  as  to  the  intendment  declared  to  exist  in 
support  of  the  judgment. 

The  bill  of  exceptions  contained  in  the  record  was  treated 
as  if  entitled  to  be  considered  only  in  connection  with  the 
motion  of  appellant  for  relief  under  section  473  of  the  Codv3 
of  Civil  Procedure  on  the  ground  of  mistake.  In  this  we  over- 
looked the  fact  that  it  was  a  part  of  the  judgment-roll,  and 
the  presumption  which,  under  such  circumstances,  attached  to 
it,  to  wit,  that  it  contained  all  the  evidence  material  to  tho 
rulings  to  which  exceptions  were  reserved  and  specified  therein. 
This  presumption  rendered  it  unnecessary  that  it  should  nega- 
tive the  introduction  of  other  evidence  bearing  upon  the  point 
to  be  considered.  (Hidden  v.  Jordan,  28  Cal.  301 ;  Bedan  v. 
Tumey,  99  Cal.  652,  [34  Pac.  442].)  The  bill  of  exceptions 
when  settled  became  a  part  of  the  judgment-roll  (Code  Civ. 
Proc,  sec.  950),  and  the  court's  record  of  its  own  acts,  and  an 
appellate  court  could  no  more  assume  that  error  appearing 
therein  was  cured  by  some  matter  which  is  not  contained  in 
the  bill  than  it  could  consider  matters  outside  of  the  roll  for 
the  purpose  of  impeaching  the  correctness  of  the  judgment. 
The  oversight  mentioned  resulted  in  an  erroneous  conclusion 
and  the  entry  of  an  improper  order  by  this  court 
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Respondent,  upon  the  rehearing,  again  urges  that  a  dis- 
tinction should  be  drawn  between  an  action  of  forcible  entry 
and  an  ordinary  civil  action  in  considering  the  question  pre- 
sented by  the  appeal.  The  question  is  one  of  practice,  and, 
unless  otherwise  provided  in  the  chapter  relating  to  forcible 
entry  and  unlawful  detainer,  must  be  determined  by  the  gen- 
eral rules  of  practice  in  civil  actions.  (Code  Civ.  Proc.,  sec. 
1177.)  The  particular  question  here  involved  is  not  covered 
by  a  statutory  rule  relating  to  either  class  of  cases.  An  an- 
swer was  filed  after  the  expiration  of  the  time  provided  by 
law.  It  was  not  stricken  out  before  default  was  entered. 
The  power  to  enter  judgment  does  not  depend  in  either  case 
upon  the  entry  of  the  default.  Jurisdiction  to  enter  the 
judgment  is  acquired  by  service  of  process  in  both  cases,  and 
the  defendant  in  either  may,  at  the  discretion  of  the  court, 
be  relieved  from  a  default  and  permitted  to  answer  after  the 
expiration  of  the  time  given  by  statute  for  that  purpose.  A 
reason  from  which  a  distinction  might  be  drawn  on  account 
of  the  summary  character  of  the  action  is  apparent,  but  the 
statute  provides  that  the  general  rule  shall  be  followed  in 
all  instances  for  which  express  provisions  are  not  made  in 
the  chapter  relating  to  the  special  proceeding.  In  the  ab- 
sence of  the  special  provision,  we  must  be  governed  by  the 
general  rule  declared  in  an  ordinary  civil  action,  which  is  that 
the  default  should  not  be  entered  until  the  answer  shall  have 
first  been  stricken  from  the  files.  (Bowers  v.  Dickerson,  18 
Cal.  420;  Acock  v.  Halsey,  90  Cal.  216,  [27  Pac.  193];  6 
Ency.  of  PL  &  Pr.  82,  85.)  A  note  under  the  last  citation 
distinguishes  the  rule  in  the  state  of  New  York  (from  which 
cases  are  cited  by  appellant),  as  not  being  in  accord  with 
this,  but  the  New  York  rule  is  stated  as  the  exception.  No 
decision  in  this  state  has  been  called  to  our  attention  which 
modifies  the  effect  of  Bowers  v.  Dickerson^  18  Cal.  420,  as  an 
authority  on  this  question. 

Judgment  reversed  and  cause  remanded. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 

The  following  is  the  opinion  rendered  upon  the  former  hea^ 
ing,  September  24,  1907,  which  was  approved  in  the  foie* 
going  opinion  with  the  exception  therein  stated  t 
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TAGGABT,  J. — This  is  an  action  of  forcible  entry  under 
section  1159,  Code  of  Civil  Procedure,  and  the  appeal  is  by 
defendants  from  a  judgment  in  favor  of  plaintiff. 

Complaint  was  filed  December  20,  1906,  and  summons 
thereupon  issued  directing  the  defendants  to  appear  and  an- 
swer on  or  before  December  26,  1906.  On  the  latter  date  at- 
torneys for  defendants  served  plaintiff's  attorneys  and  filed 
with  the  clerk  notice  of  their  appearance  for  defendants. 
On  the  same  day  an  order  of  court  was  made  giving  them 
three  days  in  addition  to  the  time  fixed  in  the  summons  in 
which  to  plead.  On  the  thirty-first  day  of  December,  1906, 
and  prior  to  any  other  or  further  proceedings  in  the  case,  de- 
fendants filed  with  the  clerk  of  the  court  their  verified  an- 
swer. At  the  time  of  such  filing  no  default  had  been  taken 
against  defendants  or  either  of  them.  Thereafter,  and  on 
the  same  day,  and  when  plaintiff's  attorneys  were  in  court 
and  about  to  proceed  with  the  introduction  of  testimony  in 
said  action,  they  were  served  with  a  copy  of  the  said  answer 
so  filed  as  above  stated.  Attorneys  for  defendants  there- 
upon called  the  attention  of  the  court  to  the  filing  of  the  an- 
swer and  objected  to  the  introduction  of  any  testimony,  for 
the  reason  that  the  case  was  at  issue  and  had  not  been  regu- 
larly set  for  trial,  and  that  they  had  no  notice  of  trial  under 
section  594  of  the  Code  of  Civil  Procedure. 

Plaintiff  asked  that  the  default  of  defendants  be  entered 
and  that  the  testimony  of  plaintiff's  witnesses  be  heard,  upon 
the  ground  that  the  time  for  the  filing  and  serving  of  said  an- 
swer had  expired  before  the  same  had  been  filed.  Defendants 
then  asked  leave  of  the  court  to  prepare  motion,  affidavits, 
etc.,  upon  an  application  to  be  relieved  from  the  failure  to 
serve  and  file  their  answer  within  the  time  allowed  by  law,  on 
the  ground  of  mistake,  inadvertence  and  excusable  neglect 
of  defendants'  counsel.  By  consent,  the  attorney  for  defend- 
ants made  a  statement  in  open  court  of  the  facts  upon  which 
he  based  said  motion  for  relief  and  introduced  the  verified 
answer  as  an  affidavit  of  merits.  His  statement  was  accepted 
as  true  for  the  purpose  of  the  motion,  and,  together  with  said 
answer,  appears  in  the  bill  of  exceptions  in  the  record. 

The  evidence  on  behalf  of  plaintiff  in  the  cause  was  then 
heard  and  the  objection  and  motion  of  defendants  taken  un- 
der submission,  and  thereafter,  on  the  second  day  of  Jan- 
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uary,  1907,  the  objection  was  overruled  and  the  motion  de- 
nied. 

Judgment  by  default  in  favor  of  plaintiff  for  the  recovery 
of  the  premises  was  filed  January  5,  1907,  and  the  recital  in 
this  judgment  shows  that  it  was  made  upon  a  hearing  had  on 
December  31,  1906,  at  which  time  evidence  was  introduced 
on  behalf  of  plaintiff.  The  above-mentioned  appearance  of 
defendants,  the  extension  of  time  to  plead  and  their  failure 
to  answer  within  said  time  are  recited  in  the  judgment. 

In  the  consideration  of  the  application  for  relief  from  the 
consequences  of  the  mistake  and  inadvertence  of  counsel,  all 
the  circumstances  surrounding  the  parties  and  the  litigation 
as  shown  by  the  papers  were  before  the  court  and  were  proper 
matters  for  it  to  weigh  in  reaching  a  conclusion.  {Lake- 
shore  V.  Modoc,  108  Cal.  263,  [41  Pac.  472] ;  Montijo  v.  Skerer, 
5  Cal.  App.  736,  [91  Pac.  261].)  It  does  not  clearly  appear 
from  the  bill  of  exceptions  whether  or  not  evidence  on  the 
part  of  plaintiff  was  heard  on  the  motion .  If  there  was,  it 
is  not  stated.  The  language  of  the  bill  in  this  respect  is  as 
follows:  '*The  verified  answer  of  the  defendants  was  read 
and  used  as  and  for  an  afiidavit  of  merit.  Whereupon  the 
court  stated  that  the  evidence  of  plaintiff  would  be  heard, 
and  the  objection  and  motion  would  be  submitted."  The 
real  inadvertence  or  mistake  of  counsel  consisted  of  having 
on  Friday,  December  28,  1906,  informed  his  associate,  who 
was  to  prepare,  serve  and  file  the  answer  in  the  case,  that  the 
answer  must  be  filed  December  31,  1906,  instead  of  Decem- 
ber, 29,  1906.  His  reason  given  for  doing  this  is  that  when 
telephoning  to  plaintiff's  attorneys  for  an  extension  of  time 
to  plead,  on  December  26th,  he  made  the  entry  on  his  office 
diary  under  the  date  of  December  28th,  **Last  day  to  plead 
in  case  of  Lunnun  v.  Morris  et  al.,"  and  when  asked  by  his 
associate  when  the  answer  was  due,  looked  at  his  office  diary 
and  computed  the  time  allowed  by  the  order  of  the  court 
(three  days)  from  December  28th,  instead  of  December 
26th.  There  is  nothing  in  the  statement  from  which  the 
court  could  determine  that  this  information  was  not  given 
by  counsel  with  full  knowledge  that  the  three  days  termin- 
ated December  29th,  and  not  December  31st,  except  his 
characterization  of  it  as  a  mistake  in  the  statement.  This 
the  court  might  well  regard  as  not  sufficient.  The  charac- 
ter of  the  mistake  is  to  be  ascertained  by  the  court  from 
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the  facts  before  it,  and  not  from  the  conclusion  of  counsel 
or  party  that  the  act  was  a  mistake.  {Shearman  v.  Jor- 
gensen,  106  Cal.  484,  [39  Pac.  863].)  Even  if  there  was 
no  showing  upon  plaintiff's  part,  which  does  not  seem  clear 
from  the  record,  we  cannot  say  that  the  trial  court  abused  its 
discretion  in  denying  the  motion.  Whether  or  not  the  cir- 
cumstances of  a  particular  case  are  such  that  the  mistake  or 
inadvertence  should  be  excused  is  a  question  the  determinar 
tion  of  which  must  of  necessity  be  left  largely  to  the  court 
to  which  application  is  made,  and  it  is  well  settled  that  an 
appellate  court  will  not  interfere  with  the  exercise  of  the 
discretion  of  that  tribunal,  except  in  a  case  where  a  clear 
abuse  of  discretion  is  apparent.  (Freeman  v.  Brown,  5  Cal. 
App.  516,  [90  Pac.  970] ;  Vinson  v.  Los  Angeles  P.  R.  Co., 
147  Cal.  483,  [82  Pac.  53].)  While  this  discretion  is  best 
exercised  when  it  tends  to  bring  about  a  judgment  on  the 
merits,  it  would  cease  to  be  a  discretion  if  it  could  only  be 
exercised  to  this  end. 

The  answer  denies  every  material  allegation  of  the  com- 
plaint, and  is  a  sufficient  affidavit  of  merits.  {Montijo  v. 
Sherer,  5  Cal.  App.  736,  [91  Pac.  261] ;  Melde  v.  Reynolds, 
129  Cal.  314,  [61  Pac.  932].) 

The  application  was  not  made  for  leave  to  file  the  answer. 
That  had  already  been  filed  by  the  clerk  when  the  default 
was  entered.  While  there  are  jurisdictions  in  which  it  has 
been  held  that  an  answer  filed  after  the  time  limited  by  the 
statute,  without  leave  of  the  court,  may  be  disregarded  as  a 
nullity  (6  Ency.  of  PI.  &  Pr.  86),  the  general  rule,  and  that 
adopted  by  the  supreme  court  of  this  state  in  ordinary  civil 
actions,  appears  to  be,  that,  where  a  party  pleads  before  de- 
fault entered,  though  out  of  time  or  without  leave,  if  the 
plea  be  good  in  form  and  substance,  his  default  cannot  be 
entered  while  the  plea  stands.  The  proper  practice  in  such 
case  is  to  move  to  strike  the  plea  from  the  files.  (6  Ency. 
of  PL  &  Pr.  82,  85;  Bowers  v.  Dickerson,  18  CaL  420;  Acock 
V.  Halsey,  90  Cal.  216,  [27  Pac.  193].) 

The  entry  of  the  default  is  not  a  step  in  acquiring  juris- 
diction, but  an  act  done  after  jurisdiction  has  been  acquired 
by  the  court.  (Sichler  v.  Look,  93  Cal.  608,  [29  Pac.  220].) 
The  purpose  of  the  entry  of  default  is  to  limit  the  time  dur- 
ing which  the  defendant  may  file  his  answer  {Drake  v.  Duve- 
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nick^  45  CaL  463),  but  such  entry  is  not  neceBsaiy  in  order 
that  the  court  may  enter  a  judgment  against  the  defaulting 
party.  The  power  to  enter  judgment  depends  soldy  upon 
the  court  having  acquired  jurisdiction  by  proper  service  of 
process,  on  the  defendant,  or  his  appearance,  and,  the  fail- 
ure of  its  ministerial  officer  to  enter  up  a  default,  like  such 
failure  to  make  proper  return  of  service  of  process,  in  no 
way  affects  the  power  of  the  court  to  act.  (Hibemia  v. 
Maithai,  116  Cal.  426,  [48  Pac.  370] ;  Herman  v.  Santee,  103 
Cal.  523,  [42  Am.  St.  Rep.  145,  37  Pac.  509].) 

Not  only  is  the  answer  filed  after  time  not  a  nullity,  but 
the  plaintiff  is  not  as  a  matter  of  right  entitled  to  have  it 
stricken  from  the  files.  The  discretion  to  do  this  is  lodged 
in  the  court,  which  has  absolute  power  either  to  retain  the 
answer  or  permit  another  to  be  filed,  or  pursue  whatever 
course  in  that  respect  the  justice  of  the  case  may  require. 
{Bowers  v.  Dickerson,  18  Cal.  420.) 

There  is  nothing  in  the  bill  of  exceptions  to  show  that  any 
motion  was  made  to  have  the  answer  stricken  from  thjB  files, 
nor  does  it  appear  that  the  court  of  its  own  motion  did  this. 
Neither  is  there  anything  in  the  record  to  negative  this;  that 
is,  to  show  that  no  such  motion  was  made  or  that  such  action 
was  not  taken.  The  bill  of  exceptions  contains  merely  the 
recital  that  ''the  following  proceedings  were  had  therein." 
It  nowhere  appears  that  the  proceedings  displayed  and  the 
action  taken  were  all  the  proceedings  had  or  acts  done.  In 
the  absence  of  such  showing,  the  presumption  must  be  in 
favor  of  the  court  having  done  every  act  necessary  to  sus- 
tain the  judgment.  In  support  of  the  judgment  all  pro- 
ceedings necessary  to  its  validity  will  be  presumed  to  have 
been  regularly  taken,  and  any  matters  which  might  have 
been  presented  to  the  court  below,  which  would  have  author- 
ized the  judgment,  will  be  presumed  to  have  been  thus  pre- 
sented, if  the  record  shows  nothing  to  the  contrary.  (Von 
Schmidt  V.  Von  Schmidt,  104  Cal.  547,  [38  Pac.  361].) 

This  holding  renders  it  unnecessary  for  us  to  determine 
whether  any  distinction  is  to  be  drawn  in  this  respect  be- 
tween the  rules  of  practice  in  ordinary  civil  actions  and  sum- 
mary proceedings  in  forcible  entry.  Presuming,  then,  in 
support  of  the  judgment  that  the  answer  filed  was  stricken 
from  the  files  before  the  default  judgment  was  rendered^  the 
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record  shows  no  reversible  error,  and  the  judgment  should 
be  affirmed. 
Judgment  affirmed. 

Allen,  P.  J.,  and  Shaw,  X,  concurred. 


[CiT.  No.  327.    Second  Appellate  District.— March  17,  1908.] 

D.  B.  JERRUE  et  al.,  Petitioners,  v.  SUPERIOR  COURT 
OP  THE  COUNTY  OP  LOS  ANGELES  and  Q.  A. 
GIBBS,  Judge  of  said  Court,  Respondents. 

Estates  or  Decxaskd  Persons — Sale  or  Saloon  Business — Condi- 
tional Bids — Pbocubbment  or  License — Change  of  CoNnaiiATioN 
^Pbssumption. — ^Wliere  a  saloon  business  with  fixtures  belon^ng  to 
the  estate  of  a  deceased  person  was  sold  to  one,  who  bid  $7,000 
therefor  conditionally  on  the  procurement  of  a  license  bj  the  bidder, 
and  when  the  sale  was  reported  by  the  administrator  a  higher  con- 
ditional bid  was  made  for  $7,025,  and  such  sale  was  eonfirmed,  but 
the  first  conditional  bidder  procured  the  license,  and  an  absolute 
■ale  was  made  to  him  for  the  amount  of  his  bid,  on  which  $3,799.50 
was  paid  thereon,  and  the  administrator  reported  such  sale,  and 
procured  the  vacation  of  the  order  confirming  the  second  bid,  and  a 
confirmation  of  the  sale  to  the  first  bidder,  it  will  be  presumed  that 
the  court  had  jurisdiction  to  set  aside  the  first  confirmation  and  to 
confirm  the  prior  bid,  in  the  absence  of  a  dear  showing  to  the  con- 
trary. 

lD.^NoTiGS  TO  Bevokx  Pbiob  Bid  Afteb  Second  Confirmation— Con- 
tinuous Bid — ^JuRisDicnoN — ^Wbit  or  Beview — ^Adequate  Bbmkdt. 
Where  the  bidder,  whose  bid  seems  to  have  been  continuous  until  the 
part  payment  and  confirmation  of  his  bid,  thereafter  gave  notice  of 
the  revocation  of  his  bid,  and  petitioned  for  a  writ  of  review  to 
annul  the  second  order  confirming  his  bid,  even  if  it  be  conceded 
that  the  court  had  no  jurisdiction  to  confirm  his  bid,  a  writ  of  re- 
fiew  win  not  lie  to  annul  the  order  confirming  the  same,  there  being 
a  plain,  speedy  and  adequate  remedy  if  the  prior  bid  was  not 
then  ^'Hatiiig  to  defend  against  the  enforcement  of  the  order. 

ID^ — OSDXB  CONFIBMINe  SaLB  NOT  AN  ADJUDICATION  AOAINST  BiDDXB. — 

An  order  confirming  a  reported  sale  ia  not  an  adjudication  against 
a  bidder,  who  may  not  have  made  any  bid,  or  who  may  hare,  in 
proper  time,  revoked  the  same.  In  an  action  against  him,  the 
proceedings  could  at  most  constitute  evidence  only  of  a  prima 
faeU 
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Ii>. — ^Bevocation  of  Psiob  Confirmation  not  Material  to  Appucant 
FOB  Writ. — The  confirmation  of  the  prior  bid  is  the  onlj  order  in 
which  the  prior  bidder,  as  applicant  for  the  writ  of  review,  is 
interested.  He  has  no  concern  with  the  order  vacating  and  setting 
aside  the  order  confirming  the  second  bid,  whether  such  order 
was  properly  or  erroneooslj  made;  and  he  caanot  object  thereto 
on  his  application  for  such  writ  of  review. 

PETITION  for  writ  of  review  to  annul  an  order  of  the 
Superior  Court  of  Los  Angeles  County  confirming  a  sale  of 
personal  estate  of  a  decedent.    G.  A.  Gibbs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  P.  Wehrle,  and  Frank  James,  for  Petitioners. 

C.  W.  Pendleton,  E.  A.  Meserve,  R.  J.  Dillon,  and  Mott  & 
Dillon,  for  Respondents. 

SHAW,  J. — ^Petition  for  writ  of  certiorari. 

By  an  order  made  on  April  14,  1906,  the  administratrix  of 
the  estate  of  Charles  A.  Robb,  deceased,  was  authorized  to 
sell  at  private  sale  certain  personal  property,  consisting  of 
the  stock,  fixtures,  license  to  sell  liquor  at  retail,  lease  and 
goodwill  of  a  certain  retail  liquor  business,  all  of  which  be- 
longed to  said  estate. 

The  petitioners  bid  $7,000  for  said  property,  which  bid, 
however,  was  made  subject  to  their  obtaining  from  the  board 
of  police  commissioners  of  the  city  of  Los  Angeles  a  trans- 
fer of  the  license  to  conduct  the  business  described  in  said 
order  of  sale.  The  administratrix  accepted  said  bid  and  sold 
the  property  to  petitioners,  and  on  April  30,  1906,  made  due 
return  of  said  sale  to  the  court,  asking  that  the  same  be  con- 
firmed. At  the  hearing  upon  the  return  and  petition  for 
confirmation,  one  Kutzmann  in  open  court  made  a  bid  in  writ- 
ing, whereby  he  offered  the  sum  of  $7,025  for  the  property, 
provided  the  said  police  commission  would  grant  or  assent 
to  the  transfer  to  him  of  the  said  liquor  license.  By  the 
terms  of  said  bid,  the  amount  thereof,  less  ten  per  cent  ac- 
companying the  same,  was  payable  upon  confirmation  of 
sale  and  the  making  of  the  transfer  of  said  liquor  license,  and 
in  case  of  failure  to  obtain  said  transfer  the  bid  was  by  its 
terms  to  be  null  and  void.    On  the  same  day,  April  SOth^ 
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the  court  made  its  order  reciting  the  return  made  by  the  ad- 
ministratrix, the  bid  in  open  court  made  by  Eutzmann,  the 
acceptance  of  which  it  found  was  for  the  best  interest  of  the 
estate,  and  ordered  that  his  bid  be  accepted  and  the  sale  to 
him  confirmed. 

Thereafter,  the  administratrix  filed  a  petition  reciting  the 
foregoing  facts  and  stating  that  said  police  commission  bad 
refused  to  transfer  said  license  to  Eutzmann,  by  reason 
whereof  she  was  unable  to  comply  with  the  terms  of  his  bid ; 
that  the  license  had  been  transferred  to  Jerrue  &  Company, 
and  that  she  had  sold  all  of  said  personal  property  to  Jerrue 
&  Company,  who  had  paid  her  the  sum  of  $3,759.50  as  a 
partial  payment  therefor.  She  further  asked  that  the  order 
confirming  the  sale  to  Eutzmann  be  vacated  and  an  order 
made  confirming  the  sale  to  Jerrue  &  Company.  On  June  6, 
1906,  the  court  made  the  order  as  prayed  for. 

The  order  being  one  within  the  power  of  the  court  to  make 
in  a  proper  case,  its  authority  to  act  will  be  presumed  un- 
less the  want  of  such  authority  is  clearly  made  to  appear.  It 
appears  that  both  bids  were  conditional  upon  the  success  of 
the  bidder  in  securing  a  transfer  of  the  license  to  himself. 
The  order  confirming  the  sale  to  Eutzmann  contained  a  like 
condition,  which  could  not  be  fulfilled  by  reason  of  the  fact 
that  Jerrue  &  Company  secured  the  transfer.  These  facts, 
together  with  the  further  fact  that  the  administratrix  had 
sold  the  property  to  Jerrue  &  Company,  who  had  made  a  par- 
tial payment  of  $3,759.50  upon  the  purchase  price,  was  set 
forth  in  her  supplementary  report  in  the  matter  made  to  the 
court  on  June  6,  1906.  The  fact  that  petitioners  did  secure 
the  transfer  of  the  license  and  paid  the  sum  of  $3,759.50  as  a 
partial  payment  for  the  property,  it  not  appearing  that  he 
had  paid  anything  thereon  at  the  time  of  the  making  of  the 
order  confirming  the  sale  to  Eutzmann,  justifies  the  presump- 
tion that  they  made  their  bid  an  open  and  continuous  one, 
subject  only  to  their  being  successful  in  their  efforts  to  se- 
cure a  transfer  of  the  license.  Additional  color  at  least  is 
given  to  this  presumption  by  reason  of  the  fact  that  on  July 
14,  1906,  and  after  the  making  of  the  order  complained  of, 
petitioners,  in  writing,  gave  notice  to  the  administratrix  that 
they  withdrew  their  bid  made  on  April  14,  1906,  and  re- 
gcinded  the  same.    This  action  on  the  part  of  petitioners  is 
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indicative  of  the  fact  that  up  to  the  time  of  the  giving  of 
such  notice  they  regarded  their  bid  on  file  as  an  existing, 
open  and  standing  bid  for  the  purchase  of  the  property  as 
made  to  the  administratrix. 

Want  of  jurisdiction  alone,  however,  will  not  justify  the 
issuance  of  a  writ  of  review.  Conceding  that  no  presumption 
of  jurisdiction  arises  in  this  case,  and  admitting  a  want  of 
jurisdiction  in  the  court  making  the  order  confirming  the 
sale  to  petitioners,  nevertheless,  it  seems  clear  that  they  have 
a  plain,  speedy  and  adequate  remedy  in  due  course  of  law. 
(Auzerais  v.  Superior  Court,  101  Cal.  542,  [36  Pac.  6].) 
If,  in  fact,  at  the  time  of  making  the  order  confirming  the 
sale  there  was  no  existing  bid  whereby  petitioners  were  legally 
bound  to  complete  the  purchase  upon  a  transfer  of  the  li- 
cense in  accordance  with  their  proposal,  as  set  forth  in  the 
return  of  the  sale  and  report  of  the  administratrix,  then  such 
fact  would  constitute  a  complete  defense  to  any  action 
brought  to  enforce  payment  or  otherwise  compel  performance 
of  the  alleged  contract.  The  fact  that  the  court  confirms  a 
sale  upon  the  return  thereof  made  by  an  administrator  pur- 
suant to  an  order  of  sale  is  not  an  adjudication  against  the 
alleged  purchaser.  He  may  not  have  bid  at  all,  or,  if  he 
did  bid,  he  may  have  been,  by  timely  withdrawal  or  otherwise, 
legally  released  from  any  obligation  thereon.  In  an  action 
to  enforce  the  alleged  contract  of  purchase  against  him  the 
proceedings  at  most  could  constitute  evidence  only  of  a  prima 
facie  case. 

The  order,  in  so  far  as  its  effect  is  to  vacate  and  set  aside 
the  order  confirming  the  sale  to  Kutzmann,  whether  properly 
or  erroneously  made,  is  not  a  subject  wherein  petitioners  are 
concerned.  Since  they  are  not  affected  by  such  action,  they 
are  in  no  wise  interested  therein. 

The  demurrer  interposed  by  respondents  is  sustained  and 
the  proceeding  dismissed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred* 
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[CIt.  No.  461.    Second  Appellate  District.— March  17,  1908.] 

OSCAE  LEUSCHNEB,  AppeUant,  v.  CHRISTINA  J.  DUFF, 

Respondent. 

Qrmcmo  PEBroBMANCx — ^Unilatekal  Contract  to  Sell — ^Withdrawal 

OF    OFFSB — ^FlNDINGS    AND    DeCREB — BeTURN    OF    SlCALL    CHECK. — 

Although  a  unilateral  contract  to  sell  land  signed  by  the  Tender  ia 
sufficient  to  satisfy  the  statute  of  frauds,  and  might  be  enforced 
if  fully  performed  by  the  purchaser,  or  if  performance  was  fully 
tendered  before  rescission  of  the  contract,  provided  the  considera- 
tion was  fair  and  adequate,  yet,  where  the  court  finds  that  the 
consideration  was  not  fair  or  adequate,  and  that  the  only  con- 
sideration received  by  the  vendor  was  an  uncashed  cheek  for 
$10,  which  was  tendered  back  on  the  same  day  it  was  received,  and 
that  the  offer  to  sell  was  then  withdrawn  before  any  other  perform- 
ance or  offer  of  performance  was  tendered  by  the  vendee,  and  that 
the  property  had  not  increased  in  value,  the  court  properly  refused 
to  decree  a  specific  performance,  and  properly  decreed  merely  a 
return  of  the  uncashed  check  to  the  vendee. 
li>. — ^Bbmidt  of  Plaintiff  at  Law — Power  of  Court  of  EQUiTTd— 
The  vendee,  after  the  withdrawal  of  the  offer  and  the  tender 
back  of  the  uncashed  check,  was  not  entitled  to  a  specific  perform- 
ance, and  was  left  to  his  remedy  at  law  for  the  relief  to  which  he 
was  entitled.  Nevertheless,  the  court  of  equity,  having  jurisdic- 
tion of  the  subject  matter  of  an  action  for  a  specific  performance, 
had  jurisdiction,  though  denying  the  specific  performance,  to  award 
complete  relief  between  the  parties  by  decreeing  the  return  of 
such  check. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Chas.  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edw.  F.  Wehrle,  and  C.  H.  Bretherton,  for  Appellant 

Oalbreth  &  Bryson,  for  Respondent. 

TAGGART,  J. — Action  to  compel  specific  performance  of 
a  unilateral  agreement  to  execute  and  deliver  a  contract  of 
sale  of  real  estate.    Plaintiff  appeals  from  a  judgment  in 
7  CaL  App.-4e 
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favor  of  defendant  and  from  an  order  denying  his  motion  for 
a  new  trial. 

The  writing  relied  upon  to  satisfy  the  requirements  of  the 
statute  of  frauds  is  set  out  in  the  complaint,  and  is  in  the 
words  and  figures  following,  to  wit: 

*'Los  Angeles,  Cal.,  Nov.  13,  1905. 

**  Received  from  Oscar  Leuschner  ten  dollars  on  part  pay- 
ment lot  30,  block  E,  of  West  Los  Angeles  Tract,  lot  on  N.W. 
comer  Figueroa  St.  and  39th.  65  or  more  by  130.  Price 
$800.00;  $190  more  on  contract  delivery;  $25.00  per  month, 
interest  6  p.  c 

'*$10.  CHRISTINA  J.  DUFF." 

The  sufficiency  of  the  writing  to  satisfy  the  statute  is  not 
questioned  by  respondent;  and  although  this  matter  is  pre- 
sented by  appellant  as  if  the  judgment  of  the  court  rested 
upon  the  theory  that  the  writing  was  not  sufficient  for  this 
purpose,  we  find  nothing  in  the  findings  to  justify  this  as- 
sumption. 

Accepting  it  as  sufficient  for  this  purpose,  it  does  not  fol- 
low necessarily  that  it  is  a  contract  the  specific  performance 
of  which  can  be  compelled.  It  is  not  an  option  for  which  a 
valuable  consideration  was  paid,  and  it  is  not  a  contract  by 
its  terms  binding  both  parties  to  it.  The  $10  received  was 
accepted  as  a  part  of  the  purchase  price  and  the  contract  of 
sale  to  which  plaintifiF  was  entitled  was  dependent  upon  the 
payment  of  ''$190  more,"  and  his  obligating  himself  to  pay 
the  further  sum  of  $600,  payable  $25  per  month,  being  the 
residue  of  the  price  fixed  ($800). 

The  court  found  in  plaintiff's  favor  upon  the  defenses  of 
inadequacy  of  consideration  and  unfair  advantage  alleged  to 
have  been  taken  of  defendant  in  procuring  the  execution  of 
the  contract.  It  also  found  that  the  writing  was  the  only 
agreement  between  the  parties;  that  the  $10  mentioned  there- 
in was  in  the  form  of  plaintiff's  personal  check,  which  was 
never  cashed;  that  the  same  day  it  was  received  by  defend- 
ant she  offered  to  return  it  to  plaintiff,  and  notified  him  that 
she  withdrew  and  revoked  the  offer  contained  in  the  contract; 
that  there  was  no  further  act  or  offer  of  performance  by 
plaintiff  until  ten  days  after  such  revocation,  when  he  de- 
manded of  defendant  that  she  carry  out  the  agreement,  which 
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she  refused  to  do;  and  that  no  tender  of  the  ''$190  more"  was 
made  by  plaintiff  until  August  31,  1906. 

A  party  to  an  obligation  cannot  be  compelled  to  perform 
it  unless  the  other  party,  claiming  the  right  to  enforce,  has 
performed  or  can  under  the  terms  of  the  agreement  be  com- 
pelled to  specifically  perform.  (Civ.  Code,  sec.  3386.)  The 
exception  to  this  rule  is  that,  ''A  party  who  has  signed  a 
written  contract  may  be  compelled  specifically  to  perform  it, 
though  the  other  party  has  not  signed  it  (is  not  bound  to 
perform),  if  the  latter  has  performed  (as  in  section  3386), 
or  offers  to  perform  it  on  his  part,  and  the  case  is  otherwise 
proper  for  enforcing  specific  performance.'*  (Sec.  3388.) 
The  mutuality  of  remedy  necessary  to  specific  performance 
in  the  latter  case  is  said  to  be  supplied  by  the  offer  to  per- 
form or  the  filing  of  the  bill  for  the  purpose  of  procuring  the 
decree.  {Vassault  v.  Edwards,  43  Cal.  458;  Say  ward  ▼. 
Houghton,  119  Cal.  549,  [51  Pac.  853,  52  Pac.  44].)  This 
is  upon  the  theory  that  the  want  of  mutuality  of  obligation 
which  obtained  at  first  is  overcome  by  the  acts  mentioned, 
they  being  held  sufilcient  to  bind  the  party  not  originally  ob- 
ligated. {Spires  v.  Urbahn,  124  Cal.  110,  [56  Pac.  794] ; 
Bird  V.  Potter,  146  Cal.  286,  [79  Pac.  970].) 

We  are  not  aware  of  any  rule  which  requires  the  signer  of 
a  unilateral  agreement  to  maintain  the  status  of  the  property 
affected  in  order  that  the  other  party  thereto  may  offer  to 
perform  at  his  pleasure  and  thereby  compel  specific  perform- 
ance. A  construction  of  section  3388  which  would  bring 
about  this  result  would  work  a  repeal  of  section  3386,  and 
neither  mutuality  of  remedy  nor  mutuality  of  obligation  be 
a  prerequisite  to  the  specific  performance  of  a  contract. 

The  offer  having  been  withdrawn  by  the  defendant  before 
the  offer  of  performance  by  plaintiff,  the  latter  was  not  en- 
titled to  a  decree  compelling  defendant  to  execute  the  con- 
tract and  was  left  to  his  action  at  law  for  any  relief  to  which 
he  waa  entitled.  (Pacific  Electric  Co,  v.  Campbell-Johnston, 
153  Cal.  106,  [94  Pac.  623].) 

The  trial  court  applying  the  rule  that  a  court  of  equity, 
having  acquired  jurisdiction  of  the  cause,  would  grant  any 
relief  to  which  the  parties  were  entitled,  ascertained  that  the 
property  had  not  appreciated  in  value  since  the  contract  was 
executed,  and  decreed  that  the  restoration  to  plaintiff  of  the 
$10  check  was  all  the  relief  he  was  entitled  to. 
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The  evidence  is  sufficient  to  sustain  the  findings  against 
the  attacks  made  upon  them,  and  they  in  turn  support  the 
Judgment. 

Judgment  and  order  afiSrmed. 

Allen,  P.  J^  and  Shaw,  J.,  concurred. 


[OiT.  No.  457.    First  Appellate  District.— ICareh  17,  1908.] 

HOSE  L.  COOPER-POWER,  AppeUant,  v.  ELIZABETH  R 
HANLON,  Executrix  o£  Will  of  JOHN  D.  HANLON, 
Deceased,  Respondent. 

JuDGMSirr— MonoN  to  Bbt  Asms  BsrAuiJT — ^iNsumciENT  ArnDAyrr 
OP  Merits. — ^A  motion  to  vacate  and  set  aside  a  judgment  bj  de- 
fault, whieh  does  not  present  a  Terified  answer,  but  sets  forth  an 
affidavit  of  merits^  whieh  fails  to  show  that  the  defendant  had 
stated  all  of  the  facts  of  the  ease  to  her  counsel,  but  in  that 
regard  merelj  states  ''that  alBant  has  fully  and  fairly  stated  the 
ftiets  constituting  her  defense  to  the  eause  of  action  set  out  in 
the  complaint  in  said  action  to  her  counsel,"  etc.,  is  insufficient; 
and  an  order  sotting  aside  the  judgment  upon  such  affidavit  must 
be 


APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  setting  aside  a  judgment  by  de- 
fault   Thomas  F.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Arthur  H.  Barendt,  for  Appellant 

Coffey  ft  Coffey,  and  Edward  C.  Harrison,  for  Respondent 

HALL,  J. — This  is  an  appeal  by  plaintiff  from  an  order 
granting  the  motion  of  defendant  to  vacate  and  set  aside  a 
default  that  had  been  duly  entered  against  her  for  failure  to 
appear  and  answer  to  plaintiff's  complaint.  The  notice  of 
motion  was  given  a  few  days  before  the  expiration  of  six 
months  from  the  entry  of  the  default,  and  stated  that  the  mo- 
tion would  be  made  upon  the  grounds  that  said  default  had 
been  taken  against  defendant  through  her  inadvertence,  mis- 
take and  excusable  neglect.    No  answer  or  proposed  answer 
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was  served  with  the  notice,  but  an  afSdavit  of  merits  sworn 
to  by  defendant  was  served. 

This  afiSdavit  of  merits  fails  to  state  that  defendant  has  or 
had  stated  all  the  facts  of  the  case  to  her  counsel,  but  in 
that  regard  simply  states,  ''That  afSant  has  fully  and  fairly 
stated  the  facts  constituting  her  defense  to  the  cause  of  ac- 
tion set  out  in  the  complaint  in  said  action,  to  her  counsel, 
etc."  Such  an  affidavit  has  repeatedly  been  held  insufficient 
as  an  affidavit  of  merits.  (Palmer  &  Bey  v.  Barclay,  92  CaL 
199,  [28  Pac.  226] ;  Morgan  v.  McDonald,  70  Cal.  32,  [11 
Pac.  350] ;  People  v.  Larue,  66  Cal.  235,  [5  Pac  157]  j  Nxcker^ 
eon  ▼.  Calif omia  B.  Co.,  61  CaL  268.) 

The  order  must  be  reversed  and  it  is  so  ordered. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  14,  1908. 


[Qt.  No.  460.    mnt  Appellate  Diitriet.— March  18,  1008.] 

BADEN  BRICK  COMPANY,  Respondent,  v.  C.  I.  CHUB- 
BUCE  and  B.  E.  HARRIS,  Copartners,  Appellants. 

8aub  or  Bbiok  by  Ookpobation — SumoiKNGT  OP  EviDKNOB— Lkass  of 

BUGKTABD    Dl    NaMX   OF    PbISIDBNT— PERSONAL    BOIi    OF    8ALB. — 

In  an  aetion  hj  a  eorporation  for  sale  of  bxiek  from  two  yATdf  be- 
longing to  the  corporation,  the  fact  that  the  lease  of  one  of  iti 
jards  stood  in  the  name  of  its  president,  as  an  indiridual,  and 
that,  although  the  eontract  was  made  bj  him  in  the  name  of  the 
eorporation  as  its  president,  he  made  a  personal  bill  of  sale  of 
the  brick  of  the  eorporation  situated  in  that  jard,  does  not  render 
the  evidence  insufficient  to  sustain  the  finding  of  the  court  that  all 
of  the  brick  sold  and  deliyered  in  both  jards  was  in  pursuance  of 
the  contract  with  the  corporation,  and  that  no  credit  was  giToa 
to  its  president  individually. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  denying  a  new  triaL  J.  M. 
Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Henry  Q.  W.  Dinkelspiel,  for  Appellants. 
Roger  Johnson,  for  Respondent 

KERRIGAN,  J. — This  action  was  commenced  to  recover  a 
balance  of  an  account  for  goods,  wares  and  merchandise  sold 
and  delivered  by  plaintiff  to  defendants.  Judgment  went  for 
plaintiff.  From  an  order  denying  a  motion  for  a  new  trial 
this  appeal  is  prosecuted. 

The  ground  chiefly  relied  upon  by  appellants  is  the  insuf- 
ficiency of  the  evidence  to  justify  the  decision.  It  appears 
from  the  record  that  the  respondent  owned  and  operated  a 
brickyard  near  Baden,  in  San  Mateo  county;  that  on  March 
3,  1906,  it  entered  into  a  contract  with  appellants  for  the 
sale  of  brick.  The  contract  was  signed  by  Thomas  Butler, 
the  president  of  the  respondent,  as  follows:  ^'The  Baden  Brick 
Company,  per  Thos.  Butler.'*  Two  days  later  a  bill  of  sale 
was  executed  of  certain  brick  at  a  brickyard  in  San  Fran- 
cisco at  Sixth  and  Berry  streets,  by  Thomas  Butler  individu- 
ally to  the  appellants.  The  appellants  expressly  admit  the 
indebtedness  alleged,  but  claim  it  is  due,  not  to  the  respond- 
ent, but  to  Thomas  Butler.    This  claim  is  without  merit. 

The  amount  sued  for  covers  brick  delivered  in  March,  1906, 
from  the  yards  both  in  San  Francisco  and  in  Baden;  and 
appellants'  own  ledger,  which  was  introduced  in  evidence,  by 
respondent,  shows  that  the  Baden  Brick  Company  was  cred- 
ited by  them  for  all  the  brick  received  during  that  month. 
C.  I.  Chubbuck,  one  of  the  appellants,  who  kept  the  books 
for  his  firm,  in  explanation  of  the  entries  in  their  books  just 
referred  to,  said:  "In  keeping  our  ledger  account,  for  con- 
venience sake,  I  put  into  one  account  the  transactions  with 
the  Baden  Brick  Co.  and  with  Thomas  Butler,*' 

Thomas  Butler,  a  witness  for  respondent,  testified  that 
while  the  lease  of  the  brickyard  at  Sixth  and  Berry  streets 
stood  in  his  name  at  the  date  of  the  contract  of  March  3,  1906, 
nevertheless  the  respondent  owned  that  yard  and  everything 
there,  including  the  brick  mentioned  in  the  bill  of  sale  of 
March  5,  1906;  that  he  signed  the  bill  of  sale  of  March  5, 
1906,  personally  because  he  was  president  and  manager  of 
respondent,  and  generally  made  its  contracts  in  his  own  name. 

It  is  true,  as  contended  by  appellants,  that  the  testimony  on 
cross-examination  of  Butler,   revealed  some   inconsisteucies. 
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It  is  also  true  that  appellants  introduced  testimony  to  show 
that  the  sale  of  the  brick  at  Sixth  and  Berry  streets  was  by 
Butler  personally,  and  not  for  the  respondent.  But  we  are 
satisfied  that  there  is  sufQcient  evidence  to  support  the  find- 
ings of  the  court. 

There  are  other  points  urged  in  appellants'  brief,  which  we 
have  carefully  examined,  and  which  we  think  do  not  merit 
discussion. 

The  judgment  and  order  are  affirmed. 

Hally  J.,  and  Cooper,  P.  J.,  concurred. 


[Gt.  No.  443.    First  Appellate  District.— March  18,   1908.] 

OCCIDENTAL  REAL  ESTATE  COMPANY,  Respondent, 
V.  QANTNER  &  MATTERN  (a  Corporation),  Re- 
spondent,  and  MORRIS  LEVY,  Appellant. 

Unlawful  Detainbb — ^Vacation  of  Verdict  foe  Defendant  on 
Court's  Own  Motion. — In  an  action  of  unlawful  detainer,  where 
it  appears  that  ten  months'  rent  was  unpaid,  and  that  the  plaintiff 
was  dearly  entitled  to  a  verdict  for  the  possession  of  the  prem- 
ises and  for  the  whole  rent  due,  the  court  might  properlj  have 
directed  a  Terdict  for  the  plaintiff,  and  a  verdict  for  the  defendant 
might  properlj  be  set  aside  bj  the  court  on  its  own  motion  under 
section  662  of  the  Code  of  Civil  Procedure. 

lb. — Recitals  in  Settled  Statement — Bequest  bt  Attorney — Orokk 
ON  Court's  Motion — Conclusiveness. — Where  the  statement  on 
appeal  shows  that  plaintiff's  attorney  asked  for  the  order  and 
ealled  the  attention  of  the  court  to  section  662  of  the  Code  of  Civil 
Procedure,  and,  after  stating  the  verdict,  expressly  recites  that 
"the  court  vacated  the  verdict  of  its  own  motion"  on  both  the 
grounds  stated  in  that  section,  the  recitals  are  conclusive  that  the 
order  was  made  by  the  court  on  its  own  motion,  and  not  on  any 
formal  motion  by  plaintiff's  attorney  for  a  new  trial. 

Id. — Grounds  Stated — Plain  Disregard  of  Instructions  and  of  Evi- 
dence— Appeal — Order  Sustainable  on  Either  Ground. — Where 
both  grounds  stated  in  section  662  of  the  Code  of  Civil  Procedure, 
namely,  such  a  plain  disregard  of  the  jury  of  the  instructions  of 
the  court,  and  such  plain  disregard  of  the  evidence  in  the  case,  as 
to  satisfy  the  court  that  the  verdict  was  rendered   under  a  mis* 
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apprehenrion  of  such  instnietionSi  or  under  the  influence  of  pas- 
lion  or  prejudieoy  were  relied  upon  bj  the  court,  its  order  maj  be 
•nstained  on  appeal  if  sustainable  on  either  ground.  Held,  that  the 
order  is  sustainable  on  the  ground  of  such  a  palpable  disregard  of 
the  evidence  as  to  show  prejudice  on  the  part  of  the  jury. 
li>4 — ^TzNDia  ov  BxNT  Refused  not  Kept  Good  bt  Deposit — ^Refusal 
fO  Pat  Bent  on  Demand.— Where  the  tenant  tendered  the  rent 
each  month  in  advance  to  the  vendee  of  the  lessor,  who  refused 
the  same,  bat  the  tenant  did  not  keep  the  tender  good  bj  deposit 
thereof  in  bank  to  the  credit  of  the  lessor,  and  such  tender  and 
refusal  continued  for  ten  months,  such  grantee  was  entitled  to  de- 
mand the  whole  amount  of  the  rent  due  for  the  ten  months  or  that 
the  tenant  surrender  possession,  and  upon  his  failure  to  make  such 
pajment  within  three  dajs,  the  plaintiff  is  entitled  to  recover  th« 
premises  and  th«  whole  rent  due. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Franeisco,  setting  aside  a  verdict  on  its 
own  motion.    Frank  J.  Murasky,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Devote  ft  Richardson,  for  Appellant 

Hillyer,  Mann  ft  O'Brien,  for  Plaintiff,  Respondent 

Edmund  Tauzsky,  for  Gantner  ft  Mattern  (Corporation), 
Respondent 

HALL,  J. — This  is  an  action  for  unlawful  detainer,  brought 
against  defendant  Morris  Levy  after  default  in  the  payment 
of  rent  and  three  days'  notice  in  writing  demanding  its  pay- 
ment and  possession  of  the  premises,  under  subdivision  2  of 
section  1161,  Code  of  Civil  Procedure.  Oantner  ft  Mattern  fa 
corporation)  was  made  defendant  because  in  possession  of  a 
portion  of  the  premises  oa  a  subtenant  of  defendant  Levy. 

The  jury  rendered  a  venlict  in  favor  of  defendant  and 
against  plaintiff,  which  the  court  at  once  upon  its  own  mo- 
tion vacated,  and  granted  a  new  trial,  and  from  this  order 
defendant  Levy  has  appealed  to  this  court. 

We  say  the  court  upon  its  own  motion  vacated  the  verdict 
and  granted  a  new  trial  advisedly,  for  although  the  statement 
of  the  case  upon  appeal  shows  that  the  attorney  for  the  plain- 
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tifl  asked  the  court  to  make  snch  order,  and  called  its  atten- 
tion to  the  provisions  of  section  662,  Code  of  Civil  Procedure, 
under  which  such  power  is  granted  to  the  court,  the  settled 
statement,  after  reciting  the  fact  of  the  rendition  of  the  ver- 
dict by  the  jury  in  favor  of  defendant  and  against  plaintiff, 
concludes  as  follows:  '^ Thereupon  the  court  vacated  the  ver- 
dict and  granted  a  new  trial,  on  its  own  motion,  on  the  ground 
that  there  had  been  such  a  plain  disregard  by  the  jury  of  the 
instructions  of  the  court  and  the  evidence  in  the  case,  as  to 
satisfy  the  court  that  the  verdict  was  ordered"  (rendered) 
''under  a  misapprehension  of  such  instructions  under  the 
premises  of  section  662  of  the  Code  of  Civil  Procedure  of  this 
State.''  This  is  conclusive  upon  us  that  the  order  was  made 
by  the  court  upon  its  own  motion,  and  the  contention  of  ap- 
pellant that  the  order  was  made  upon  the  motion  of  plaintiff 
cannot  be  sustained.  The  colloquy  that  took  place  between 
the  attorney  for  the  plaintiff  and  the  court  immediately  upon 
the  return  of  the  verdict  cannot  be  regarded  as  a  formal  mo- 
tion for  a  new  trial  on  the  part  of  plaintiff,  but  was  simply 
the  calling  of  the  court's  attention  to  its  power  under  section 
662,  Code  of  Civil  Procedure.  {Anglo-Nevada  Assur.  Carp. 
▼.  Boss,  123  CaL  520,  [56  Pac.  335].) 

It  is  also  contended  by  appellant  that  the  court  erred  in 
vacating  the  verdict  upon  its  own  motion. 

The  facts  of  the  case  as  shown  by  admissions  and  uncontra- 
dicted evidence  are  as  follows: 

On  the  first  day  of  November,  1905,  appellant  leased  the 
premises  in  suit  from  one  Dana  for  a  period  of  two  years 
from  said  date  at  a  rental  of  one  hundred  dollars  per  month, 
payable  in  advance  each  month,  and  took  possession  under 
said  lease.  Dana  subsequently  granted  the  premises  to  plain- 
tiff. For  each  of  the  ten  months  beginning  May,  1906,  and 
ending  with  February,  1907,  defendant  sent  a  check  for  the 
sum  of  $100  to  the  landlord  or  his  or  its  agent,  which  was  in 
each  instance  refused  and  returned  to  defendant.  On  the 
twenty-first  day  of  February,  1907,  there  being  ten  months' 
rent  due  and  unpaid,  plaintiff  gave  three  days'  nptice  in  writ- 
ing to  defendant,  requiring  its  payment  or  possession  of  the 
premises,  and  served  a  copy  thereof  on  the  subtenant  as  well. 
This  notice  was  in  all  respects  correct  in  form,  and  correctly 
stated  the  amount  then  due  and  unpaid.    Defendant  did  not 
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pay  such  rent  or  any  part  thereof,  or  surrender  possession, 
and  on  the  twenty-sixth  day  of  February,  1907,  this  action 
was  brought. 

Upon  this  state  of  the  case  the  court  might  properly  have 
directed  the  jury  to  find  a  verdict  in  favor  of  plaintiff  for  the 
possession  of  the  premises  and  the  sum  of  $1,000,  unpaid  rent. 
The  court,  however,  submitted  the  case  to  the  jury  under  some 
general  instructions,  and  upon  the  return  of  a  verdict  against 
plaintiff  and  in  favor  of  defendant,  on  its  own  motion  va- 
cated the  verdict. 

In  this  the  court  committed  no  error.  Section  662  of  the 
Code  of  Civil  Procedure  gives  power  to  the  court  on  its  own 
motion  to  vacate  a  verdict  and  grant  a  new  trial  "where  there 
has  been  such  a  plain  disregard  by  the  jury  of  the  instruo- 
tions  of  the  court,  or  the  evidence  in  the  case,  as  to  satisfy 
the  court  that  the  verdict  was  rendered  under  a  misappre- 
hension of  such  instructions,  or  under  the  influence  of  passion 
or  prejudice."  In  other  words,  there  are  two  sets  of  circum- 
stances under  which  the  court  of  its  own  motion  may  vacate 
a  verdict:  1.  Where  there  has  been  a  plain  and  palpable  dis- 
regard of  the  instructions;  and  2.  Where  there  has  been  a 
plain  and  palpable  disregard  of  the  evidence.  {Townley  v. 
Adams,  118  Cal.  382,  [50  Pac.  550] ;  Mizener  v.  Bradbury, 
128  Cal.  340,  [60  Pac.  928] ;  Eades  v.  Trowbridge,  143  Cal. 
25,  [76  Pac.  714].)  By  the  terms  of  the  order  entered  by 
the  court  it  would  seem  that  the  learned  judge  of  the  trial 
court  based  the  order  upon  the  theory  that  the  jury  had 
plainly  disregarded  the  instructions  of  the  court.  But  be- 
cause of  the  vagueness  of  the  instructions  it  is  very  doubt- 
ful if  it  can  be  said  that  the  jury  was  guilty  of  a  **  plain  dis- 
regard of  the  instructions."  The  court  simply  read  a  por- 
tion of  subdivision  2  of  section  1161,  Code  of  Civil  Procedure, 
erroneously  omitting  the  part  requiring  a  three  days'  notice 
in  writing  to  pay  the  rent  or  to  surrender  possession,  and  sec- 
tion 1500,  Civil  Code,  relating  to  the  extinguishing  of  a 
pecuniary  obligation  where  an  ofFer  of  payment  is  not  ac- 
cepted. The  court  did  not,  however,  clearly  tell  the  jury  un- 
der what  circumstances  or  conditions  the  plaintiff  would  be 
entitled  to  recover. 

Nevertheless,  if  the  order  of  the  court  can  be  sustained  upon 
either  ground  allowed  under  section  662,  the  order  of  the 
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court  must  be  upheld.  (Townley  v.  Adams,  118  Cal.  382,  [50 
Pac.  550].  See,  also,  Miller  v.  Wade,  87  Cal.  412,  [25  Pac. 
487] ;  Estate  of  Yodkam,  103  Cal.  503,  [37  Pac.  485].) 

The  jury  brought  in  a  general  verdict  for  the  defendant. 
This  necessarily  carried  with  it  an  implied  finding  that  some 
fact  essential  to  plaintiff's  recovery  did  not  exist.  Yet  upon 
the  record  before  us  every  fact  essential  to  a  recovery  by  plain- 
tiff was  admitted  or  proven  without  contradiction.  Indeed, 
the  only  contention  of  defendant  seems  to  be  that  because  he 
had  each  month  tendered  the  rent  for  that  month  this  action 
will  not  lie.  But  the  tender  each  month  did  not  pay  the  rent. 
There  is  no  pretense  that  defendant  deposited  the  rent  in 
any  bank  for  plaintiff  as  provided  in  section  1500,  Civil  Code. 
On  the  twenty-first  day  of  February,  1907,  defendant  was  in 
possession  of  the  premises  in  suit  as  a  tenant  of  plaintiff, 
and  there  was  then  due  and  unpaid  from  defendant  to  plain- 
tiff for  the  rental  of  said  premises  the  sum  of  $1,000.  It  was 
admitted  that  on  this  day  plaintiff  made  written  demand  on 
defendant,  requiring  him  within  three  days  to  pay  such 
$1,000,  or  to  surrender  possession  of  the  premises.  This  de- 
mand was  in  all  respects  sufficient  in  form,  and  was  duly 
served,  both  on  defendant  and  his  subtenant,  on  the  twenty- 
first  day  of  February,  1907.  Defendant  in  no  respect  com- 
plied with  the  demand,  but  without  the  consent  of  the  plain- 
tiff retained  the  possession  of  the  premises,  and  five  days  later 
this  action  was  brought.  About  the  foregoing  facts  there  ia 
no  dispute  or  contradiction. 

Upon  the  facts  above  stated  plaintiff  was  clearly  entitled 
to  a  verdict  for  the  possession  of  the  premises  and  for  $1,000 
as  rent  money.  The  court  might  properly  have  directed  the 
jury  to  find  such  a  verdict.  A  verdict  for  the  defendant  could 
only  be  rendered  in  plain  and  palpable  disregard  of  the  evi- 
dence. 

The  fact  that  defendant  each  month  tendered  one  month's 
rent  did  not  entitle  him  to  refuse  payment  and  to  retain  pos- 
session of  the  premises  after  plaintiff  served  him  with  the 
written  notice  authorized  by  subdivision  2  of  section  1161, 
Code  of  Civil  Procedure.  *' Notwithstanding  the  refusal  of  a 
valid  tender,  if  the  creditor  subsequently  demands  payment, 
and  the  debtor  fails  to  pay,  the  tender  has  not  been  kept  good, 
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and  the  debtor  loses  the  benefit  of  the  tender/'  (28  Am.  & 
Eng.  Ency.  of  Law,  41,  citing  many  cases.) 

The  jury  plainly  and  palpably  disregarded  the  evidence, 
and  the  court  for  this  reason  was  justified  in  assuming  that 
the  verdict  was  rendered  under  the  influence  of  prejudice. 

The  order  is  affirmed. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  15,  1908. 


[CiT.  No.  418.    Fint  Appellate  DiBtrict.— March  23,  1008.] 

PAJARO  VALLEY  BANK,  Respondent,  v.  STEPHEN 
SCURICH,  Appellant;  WATSONVILLE  TRANSPOR- 
TATION COMPANY,  W.  J.  ROGERS,  P.  A.  KILBXJRN 
and  R.  W.  HEATON,  Defendants. 

ATTAOHMBNrr— Motion  to  Disghabob  Wanv— Insufficixnt  Oomplaint 
Amendable. — A  motion  to  discharge  a  writ  of  attachment  for  in- 
sufficiency of  the  oomplaint  to  state  a  cause  of  action  cannot 
perform  the  office  of  a  demurrer,  and  where  it  appears  that  the 
complaint  may  be  amended  so  as  to  state  a  cause  of  action,  the 
writ  cannot  be  discharged  on  that  ground. 

lb. — Fatally  Defectiyb  Affidavit  not  Aicbndablb. — ^A  fatally  de- 
fective affidavit  for  attachment  cannot  be  amended  so  as  to  meet  a 
motion  to  discharge  the  writ,  and,  in  such  case,  the  writ  should 
be  discharged  on  that  ground. 

lb.— Insufficiency  of  Affidavit  as  to  GBEDiroBSd— When  the  writ 
of  attachment  was  against  the  maker  and  indorsers  of  a  promissory 
note,  an  affidavit  for  the  writ,  merely  stating  "that  the  attach- 
ment is  not  sought  and  the  action  is  not  prosecuted  to  hinder, 
delay  or  defraud  any  creditor  or  creditors  of  the  defendants,*' 
without  adding  the  words,  "or  any  creditor  of  either  of  said  de- 
fendants," is  fatally  defective;  and  a  motion  to  discharfs  the 
writ  on  that  ground  should  have  been  granted. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Cruz  County,  refusing  to  discharge  a  writ  of  attachment 
Lucas  F.  Smith,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 
Chaa.  B.  Younger,  for  Appellant 
Dickerman  &  Torchiana,  for  Bespondent 

HALL,  J. — This  is  an  appeal  by  defendant,  Stephen  Scu* 
rich,  from  an  order  of  the  trial  court,  refusing  to  discharge  a 
writ  of  attachment  as  to  said  defendant,  that  had  been  is- 
sued in  the  above-entitled  action,  and  been  levied  upon  prop- 
erty of  said  defendant  as  well  as  upon  property  of  the  de- 
fendant corporation. 

The  motion  was  made  under  section  556,  Code  of  Civil  Pro- 
cedure, upon  the  ground  that  the  writ  was  improperly  and 
irregularly  issued  as  to  appellant  in  this,  that  the  complaint 
fails  to  state  a  cause  of  action  against  appellant,  and  that  the 
afSdavit  for  attachment  is  insufficient  in  that  it  fails  to  show 
'^that  the  said  attachment  is  not  sought  and  the  action  is  not 
prosecuted  to  hinder,  delay  or  defraud  any  creditor  of  de- 
fendant Scurich/' 

The  action  is  one  upon  a  promissory  note,  and  is  against 
the  defendant  corporation  as  the  maker  thereof,  and  against 
the  other  defendants,  including  appellant,  as  indorsers  there- 
of. By  its  terms  the  note  is  payable  one  day  after  date,  and 
the  complaint  fails  to  allege  that  any  demand  was  made  on 
the  maker  on  said  day,  or  any  notice  of  dishonor  served  at 
that  time — the  first  demand  and  notice  alleged  being  made  and 
given  about  twenty  months  after  the  date  of  the  note. 

Whether  or  not  the  court  should  have  granted  the  motion 
for  this  reason  it  is  not  necessary  for  us  to  decide  in  this 
ease.  It  has  been  held  that  a  motion  of  this  kind  cannot  be 
made  to  take  the  place  of  a  demurrer,  and  that  if  the  com- 
plaint can  be  amended  so  as  to  state  a  cause  of  action  upon 
which  an  attachment  will  lie,  the  motion  should  be  denied. 
But  whether  the  amendment  should  be  made  before  the  de- 
termination of  the  motion  may  not  be  perfectly  clear.  (See 
Hale  Bros.  v.  MiUiken,  142  CaL  137,  [75  Pac.  653] ;  Hathaway 
▼.  Davis,  33  CaL  161;  Kohler  v.  Agassiz,  99  CaL  9,  [33  Pac 
741].) 

A  fatally  defective  affidavit  cannot  be  amended  so  as  to 
meet  a  motion  to  discharge  the  writ     (Winters  t.  Pearson, 
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72  Cal.  553,  [14  Pac.  304].)  And  as  we  are  of  the  opinion 
that  the  affidavit  in  this  case  is  fatally  defective,  the  court 
should  have  granted  the  motion. 

The  statute  requires  that  the  affidavit  shall  show  ''that  the 
attachment  is  not  sought,  and  the  action  is  not  prosecuted,  to 
hinder,  delay  or  defraud  any  creditor  of  the  defendant." 
(Code  Civ.  Proc,  sec.  538.)  The  manifest  object  and  purpose 
of  the  statute  is  to  require  the  affidavit  to  show  that  the  at- 
tachment is  not  sought,  and  the  action  is  not  prosecuted  to 
hinder,  delay  or  defraud  any  creditor  of  any  defendant 
against  whom  the  writ  may  run.  In  the  case  at  bar  there 
are  five  defendants,  and  the  writ  directs  a  levy  upon  any  prop- 
erty of  the  said  defendants  *'or  either  of  them,"  and  the  writ 
was  in  fact  levied  upon  the  property  of  the  corporation  de- 
fendant and  also  upon  property  of  appellant. 

The  affidavit  upon  which  the  writ  issued  stated  that  ''the 
attachment  is  not  sought  and  the  action  is  not  prosecuted  to 
hinder,  delay  or  defraud  any  creditor  or  creditors  of  the  said 
defendants."  This  statement  would  be  perfectly  true  and 
perjury  could  not  be  assigned  thereon  unless  the  attachment 
was  sought  or  the  action  prosecuted  to  hinder,  delay  or  de- 
fraud a  creditor  of  all  the  defendants.  The  purpose  to  hin- 
der, delay  or  defraud  a  creditor  of  the  defendants,  or  any  num- 
ber less  than  all,  is  not  negatived  by  the  affidavit 

The  affidavit  should  have  stated  that  the  attachment  is  not 
sought  and  the  action  is  not  prosecuted  to  hinder,  delay  or 
defraud  any  creditor  of  the  said  defendants,  or  any  creditor 
of  either  of  said  defendants. 

We  have  not  been  cited  to  any  case  where  the  defect  exist- 
ing in  this  affidavit  has  been  before  the  appellate  courts  of 
this  state,  or  where  the  provision  of  our  statute  in  this  re- 
gard has  been  construed.  But  a  similar  provision  of  the  at- 
tachment law  of  Texas  has  been  construed  by  the  courts  of 
that  state.  The  statute  of  that  state  requires  that  "The  af- 
fidavit shall  further  state  that  the  attachment  is  not  sued  out 
for  the  purpose  of  injuring  or  harassing  the  defendant."  In 
KUdare  Lumber  Co.  v.  Atlanta  Bank,  91  Tex.  95,  [41  8.  W. 
64],  upon  an  appeal  from  an  order  refusing  to  quash  an  at- 
tachment, it  was  pointed  out  that  an  affidavit  that  "the  at- 
tachment now  applied  for  is  not  sued  out  for  the  purpose  of 
injuring  or  harassing  the  said  defendants,"  there  being  two 
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defendants,  was  not  a  sufficient  compliance  with  the  statute, 
in  that  it  did  not  negative  a  purpose  to  harass  or  injure  **the 
defendants  or  either  of  them/'  In  the  Texas  case  the  court 
reversed  the  order  of  the  trial  court  for  another  reason,  but 
took  pains  to  clearly  lay  down  the  proper  form  of  the  affida- 
vit where  several  defendants  are  joined  in  an  attachment  suit 
The  defendants  were  the  drawer  and  acceptor  of  a  bill  of  ex- 
change. 

The  order  is  reversed,  anc^  the  court  is  directed  to  discharge 
the  writ  of  attachment  as  against  appellant 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Qt.  No.  421.    Finit  Appellate  ]>ifltriet.— March  28,  1908.] 

HENRY  QEBTH,  Respondent,  v.  ANNIE  GERTH,  Appel- 
lant 

Claih  and  Deuvxry  bt  Payee  op  Notes — Part  Patmsnt  bt  Ouaboiam 
OF  Incompetent  Person — Parties — Accounting  with  Ward. — In 
an  action  of  claim  and  deliverj  bj  the  payee  of  notes,  who  has 
the  right  of  eustodj  thereof,  as  against  the  guardian  of  an  incom- 
petent ward,  who  was  maker  of  part  of  the  notes,  and  had  no 
interest  or  right  of  possession  in  anj  of  them,  the  ward,  a  part  of 
whose  monej,  while  incompetent,  the  guardian  had  applied  as  part 
payment  on  his  notes,  was  not  required  to  be  made  a  party  to  such 
action  merely  because,  in  the  matter  of  an  accounting  between  the 
guardian  and  the  ward,  the  latter  had  objected  to  the  payments 
made  on  his  notes,  which  was  a  matter  to  be  determined  by  the  eourt 
having  jurisdiction  of  the  guardianship. 

Id. — Claim  of  Interest  in  Notes — ^Failurx  to  Find — Absengi  of 
Evidence. — ^A  claim  of  interest  on  the  notes  by  the  defendant  as 
her  separate  property,  where  there  is  an  entire  absence  of  evidence 
in  the  record  to  support  a  finding  thereupon,  does  not  require  a 
finding.  A  judgment  will  not  be  reversed  for  failure  to  find  upon 
a  material  issue,  if  the  finding  must  have  been  adverse  to  the  ap- 
pellant, and  the  findings  as  made  support  the  judgment. 

Id. — ^Valxtx  of  Notes  Immaterial — ^Moot  Question. — Where  the  notes 
were  deposited  with  the  clerk  of  a  trial  court,  for  delivery  to  plain- 
tiff if  the  judgment  shall  be  affirmed,  the  court  in  affirming  the 
judgment  will  not  inquire  into  the  value  of  the  notes,  which  has 
become  a  mere  moot  questioa. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County,  and  from  an  order  denying  a  new  trial 
A.  L.  Bhodes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bogersy  Bloomingdale  ft  Free,  for  Appellant. 

Samuel  G.  Tompkins,  for  Respondent 

HALL,  J. — This  is  an  appeal  by  defendant  from  a  judg- 
ment rendered  against  her  for  the  possession  of  certain 
promissory  notes,  and  from  the  order  denying  her  motion  for 
a  new  trial 

The  point  principally  relied  upon  by  appellant  eoncems 
the  action  of  the  trial  court  in  den3ring  a  motion  made  by 
defendant  to  have  one  Andrew  Oerth,  the  maker  of  some  of 
the  notes  sued  for,  made  a  party  to  the  action* 

The  action  is  in  claim  and  delivery,  wherein  plaintiff  prays 
for  judgment  for  the  possession  of  five  certain  promissory 
notes,  or  in  the  event  that  possession  thereof  cannot  be  given, 
for  the  value  thereof. 

Three  of  the  notes  sued  for  were  executed  by  the  said  An- 
drew Oerth,  and  all  are  in  terms  payable  to  plaintiff.  De- 
fendant set  forth  in  her  affidavit  used  on  her  said  motion 
the  fact  that  she  had  been  the  guardian  of  said  Andrew 
Gerth  during  a  time  that  he  was  incompetent,  and  while  such 
guardian,  and  while  she  had  possession  of  the  said  notes,  cer- 
tain moneys  belonging  to  said  Andrew  Gerth  had  come  into 
her  possession,  which  she  had  applied  on  certain  of  the  said 
notes  payable  by  him;  that  she  had  filed  her  accounts  as 
such  guardian,  showing  such  application  of  said  moneys,  and 
that  said  Andrew  Gerth  had  filed  objections  thereto,  which 
said  accounts  and  objections  were  pending  in  the  superior 
court  of  Santa  Clara  county,  unsettled  and  yet  unheard. 
She  did  not  claim  that  she  had  accounted  to  plaintiff  for  any 
of  the  money  of  Andrew  Gerth  which  she  claimed  to  have  ap- 
plied on  the  said  notes. 

Under  the  circumstances  the  court  did  not  err  in  refusing 
to  make  Andrew  Gerth  a  party  to  the  action.  The  action  was 
brought  by  plaintiff,  the  payee  of  the  notes,  to  recover  the 
possession  thereof  from  defendant    Andrew  Gerth  claimed 
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no  interest  in  the  notes  or  any  right  to  the  possession  of 
them  or  of  any  of  them.  His  only  claim  was  that  defendant 
had  no  right  to  apply  any  of  his  money  in  payment  of  said 
notes,  or  had  not  in  fact  made  any  such  application.  This 
was  a  matter  to  be  settled  between  him  and  her  in  the  oonrt 
having  jurisdiction  of  the  guardianship  proceeding.  No  mat- 
ter how  it  should  be  settled,  its  proper  settlement  could  not 
afFect  plaintiff's  right  to  recover  possession  of  the  notes  from 
defendant. 

At  the  outset  of  the  oral  argument  upon  this  appeal  ap- 
pellant conceded  that  the  evidence  supported  the  finding  as 
to  the  ownership  and  right  of  possession  of  the  notes  being 
in  plaintiff.  Upon  delivery  of  the  notes  to  plaintiff  and  pay- 
ment of  the  costs  the  judgment  in  this  case  against  her  will 
be  fully  satisfied.  It  was  admitted  at  the  oral  argument  that 
the  notes  not  only  can  be  delivered,  but  that  they  had  been 
placed  in  possession  of  the  court  to  be  delivered  to  plaintiff 
if  the  judgment  be  afSrmed. 

Neither  in  her  affidavit  nor  in  her  evidence  does  she  claim 
to  have  ever  accounted  to  plaintiff  for  any  money  that  she 
may  have  received  or  applied  on  the  Andrew  Gerth  notes, 
and  plaintiff  in  this  action  is  not  seeking  to  recover  of  her 
any  money  that  she  may  have  received  on  the  Henry  Gerth 
notes.  We  think  the  court  properly  denied  appellant's  mo> 
tion  to  have  Andrew  Gerth  made  a  party  to  this  action. 

Appellant  also  makes  the  point  that  the  court  erred  in  not 
finding  upon  the  issues  presented  by  the  allegations  in  her 
answer,  that  the  consideration  for  which  the  notes  were  given 
consisted  in  part  of  separate  property  of  defendant,  and 
that  there  was  an  agreement  between  plaintiff  and  defendant 
that  she  should  hold,  manage  and  control  said  notes.  We  are 
not  x>ointed  to  any  evidence  in  the  record  that  would  have 
sustained  any  finding  upon  either  of  these  issues  favorable 
to  appellant.  Upon  the  contrary,  all  the  evidence  in  the  rec- 
ord is  the  other  way.  It  is  not  pretended  that  the  findings 
as  made  do  not  support  the  judgment. 

A  judgment  will  not  be  reversed  for  failure  to  find  upon  a 
material  issue,  if  the  omitted  finding  must  have  been  adverse 
to  appellant  {People  v.  Center,  66  Cal.  551,  [5  Pac.  263. 
6  Pac.  481] ;  Hutchings  v.  Castle,  48  Cal.  152.  See,  also, 
Hikn  Co.  v.  FUckner,  106  CaL  95,  [39  Pac.  214] ;  Rogers  v. 
T  CaL  App.— 47 
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Duff,  97  Cal.  67,  [31  Pac.  836] ;  Himmelman  v.  Henry,  84 
CaL  104,  [23  Pac.  1098] ;  Winslow  v.  Oohransen,  88  CaL  450, 
[26  Pac.  504].) 

We  do  not  think  it  necessary  to  examine  the  evidence  for 
the  purpose  of  ascertaining  whether  or  not  the  court  may 
have  found  the  value  of  the  notes  to  be  greater  than  the  evi- 
dence warrants.  It  was  admitted  at  the  oral  argument  that 
appellant  has  deposited  all  the  notes  with  the  clerk  of  the 
trial  court  for  delivery  to  plaintiff  if  the  judgment  shall  be 
affirmed.  It  is  therefore  of  no  consequence  to  either  plain- 
tiff or  defendant  as  to  what  the  value  of  the  notes  may  ba 
The  question  of  value  has  become  a  moot  question. 

The  judgment  and  order  are  affirmed. 

(Tooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Cly.  No.  458.    Second  Appellate  Distriet.— March  23,  1008.] 

JENNIE  BRISTOL,  Appellant,  v.  MIRA  HERSHEY,  Re- 
spondent. 

MORTOAOE — SaLB  TJNDEB  FORECLOSURE— DEFECTIVE  CeBTIFICATB  OV  SALB 

— Correction. — Upon  a  sale  under  the  foreclosure  of  a  mortgage, 
the  statute  only  requires  the  certificate  of  sale  to  be  filed,  and  does 
not  require  it  to  be  recorded.  If  the  certificate  of  sale  is  defeetiv% 
the  sheriff  may  correct  it  bj  the  filing  of  a  new  certificate. 

Ld. — Foreclosure  of  Junior  Mortgage — Effect  of  Bedeicftiom  from 
Sale  Under  Prior  Mortgage — ^Assignment  of  Certificate — Deed. 
If,  after  the  foreclosure  of  a  prior  mortgage  and  sale  thereunder, 
a  junior  mortgage  is  foreclosed,  and  another  sale  made  thereunder, 
the  junior  mortgagee  becomes  the  successor  in  interest  of  the  debtor, 
and  a  redemption  bj  him  from  the  prior  sale  is  adverse  to  the 
debtor,  and  cannot  inure  to  his  benefit ;  and  where  such  junior  mort- 
gagee assigns  a  correct  certificate  of  sale  under  his  foreclosure  to  the 
prior  mortgagee,  who  held  a  defective  certificate,  the  prior  mort- 
gagee succeeds  to  all  the  rights  of  the  junior  mortgagee,  and  may 
acquire  a  valid  deed  under  such  certificate. 

Id. — Oral  Agreement  for  Redemption  by  Debtor  from  Prior  Mort- 
eAGEE. — An  oral  contract  by  the  prior  mortgagee  to  extend  the  time 
for  redemption  from  him  by  the  debtor  is  valid,  and  would  bind 
the  prior  mortgagee,  regardless  of  the  source  of  his  title,  if  the 
debtor  was  thereby  lulled  into  security,  and  should  perfoiir\  fully 
the  eonditions  of  the  oral  agreement  on  his  part. 
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lb. — Action  to  Redeem  pbom  Prior  Mortgagee — Failure  to  Perform 
Conditions — Insufficient  Complaint. — ^In  an  action  by  the  debtoT 
to  enforce  a  redemption  from  the  prior  mortgagee  under  an  oral 
agreement,  where  the  eomplaint  shows  an  agreement  between  the 
debtor  and  the  mortgagee  that  the  debtor  was  to  pay  the  sum  of 
$50  monthly  to  the  mortgagee,  and  on  that  condition  was  to  be 
allowed  time  to  pay  the  full  amount  of  the  principal  in  two  or  three 
years,  and  alleges  no  payment  or  tender  of  any  money  whatever 
for  the  period  of  twenty-two  months,  when  a  tender  was  made 
which  was  refused,  and  alleges  no  excuse  for  the  failure  to  make 
payments  as  agreed,  the  complaint  is  insufficient  to  state  a  cause  of 
action,  and  a  demurrer  thereto  was  properly  sustained. 

Id. — Construction  of  Complaint  as  to  Excuse. — The  construction  of 
the  eomplaint  must  be  taken  most  strongly  against  the  pleader  aa 
to  matters  of  excuse  not  alleged. 

Id. — ^Pabt  Possession  by  Defendant — Payments  not  Excused. — The 
fact  that  the  defendant  took  part  possession  of  the  premises  after 
the  plaintiff  had  been  in  default  in  the  agreed  payments  would 
not  have  the  effect  to  excuse  the  performance  by  the  plaintiff  of 
the  terms  of  the  contract. 

lb. — Enforcement  of  Violated  Agreement  not  Permissible. — Though 
the  decision  of  the  courts  have  been  liberal  in  enforcing  oral  con- 
tracts for  redemption,  yet  a  redemptioner  may  not  violate  tke 
agreement  under  which  he  claims,  and  still  have  a  decree  giving 
effect  to  the  violated  agreement. 

lb. — Equitable  Payment  by  Dependant  Out  of  Enhanced  Value — 
Prior  Rights  not  Affected. — The  fact  that  the  defendant,  in 
consideration  of  the  enhanced  value  of  the  property,  long  after 
plaintiff's  default,  paid  to  plaintiff  the  sum  of  $1,000,  its  receipt 
by  plaintiff  would  indicate  plaintiff's  acquiescence  in  the  equitable 
offer;  but  such  payment  and  acceptance  could  not  have  the  effect 
to  change  or  alter  the  rights  of  the  parties,  which  had  theretofore 
attached  under  the  breach  of  the  oral  contract  on  the  part  of  the 
plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    Walter  Bordwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Noleman  &  Smyser,  and  P.  C.  Austin,  for  Appellant 

When  the  successor  in  interest  of  the  judgment  debtor 
makes  a  redemption,  the  sale  is  terminated.  {Calkins  v. 
Steinbach,  66  Cal.  121,  4  Pac.  1103  j  Phillips  v.  Hagart,  113 
CaL  552,  54  Am.  St  Rep.  369,  45  Pac.  843.) 
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Lynn  Helm,  and  E.  S.  Williams,  for  Respondent 

The  complaint  shows  no  cause  of  action.  The  redemption 
by  the  junior  mortgagee  operated  as  a  transfer  of  the  rights 
of  the  prior  mortgagee  to  the  junior  mortgagee.  (Bagley  v. 
Ward,  37  Cal.  121,  99  Am.  Dec.  256;  Abadie  v.  Lobero, 
36  Cal.  390;  WMte  v.  Costigan,  134  Cal.  33,  66  Pac.  78.) 
The  redemptioner  could,  by  an  assignment  of  the  certificate  of 
sale  on  redemption  to  the  defendant,  entitle  her  to  a  redemp- 
tioner's  deed,  as  successor  in  interest  of  the  redemptioner. 
{Eldridge  v.  Wright,  55  Cal.  531.)  The  junior  mortgagee 
was  not  bound  to  foreclose  his  mortgage  in  the  first  suit  by 
the  prior  mortgagee,  but  could  bring  the  subsequent  action  to 
foreclose.  (Camp  v.  Land,  122  Cal.  167,  54  Pac.  839;  fifat^ 
ings  Bank  v.  Central  Market  Co.,  122  Cal.  28,  36,  54  Pac. 
273.)  The  plaintiff  lost  all  right  to  redemption  under  the 
oral  agreement  by  his  long-continued  breach  of  the  conditions, 
without  the  showing  of  any  excuse  or  tender  of  money. 
(Oillespie  v.  Stone,  70  Mo.  505;  Englander  v.  Rogers,  41  Cal. 
420;  Heine  v.  Treadwell,  72  Cal.  217,  13  Pac.  503.) 

ALLEN,  P.  J, — ^Appeal  by  plaintiff  from  a  judgment  of 
the  superior  court  of  Los  Angeles  county  in  favor  of  defend- 
ant rendered  upon  a  hearing  sustaining  the  demurrer  to  the 
second  amended  complaint  without  leave  to  amend. 

It  appears  from  the  second  amended  complaint  that  on 
August  1,  1902,  defendant  Hershey  obtained  a  decree  fore- 
closing a  first  mortgage  executed  by  plaintiff  on  certain  real 
estate,  in  which  proceeding  one  Wills,  the  holder  of  a  junior 
mortgage,  was  made  a  party,  but  to  whom  no  afiirmative  re- 
lief was  granted  by  the  decree;  that  under  this  decree,  on 
September  24,1902,  the  premises  were  sold  to  Hershey  for 
the  full  amount  found  due,  together  with  accrued  interest 
and  costs;  that  the  certificate  of  sale  issued  to  Hershey  was 
defective  in  that  the  premises  sold  were  incorrectly  described ; 
that  in  such  form  the  certificate  was  recorded  in  the  recorder's 
office  of  Los  Angeles  county,  but  not  indexed;  that  subse- 
quently the  certificate  was  corrected,  but  the  record  thereof 
was  not  altered;  that  afterward^.m  December^ J502,  Wills, 
the  holder  of  the  junior  mortgage,  brought  an  independent 
action  against  plaintiff  in  foreclosure,  and  such  proceedings 
were  had  that  on  February  12,  1903,  the  premises  were  sold 
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tinder  the  Wills  decree  and  a  certificate  in  due  form  issued  to 
her;  that  thereafter,  on  March  3,  1903,  Wills  redeemed  the 
premises  from  the  previous  sale  to  Hershey  by  paying  to  the 
sheriff  the  full  amount  due  Hershey;  that  in  such  redemp- 
tion the  said  Wills  presented  with  the  other  instruments  re- 
quired by  law  the  certificate  so  issued  to  Hershey  as  altered 
and  corrected;  that  a  certificate  of  redemption  in  due  form 
was  issued  by  the  sheriff  to  Wills,  but  not  filed  for  record 
or  recorded;  that  defendant  Hershey,  on  August  24,  1903, 
acquired  by  purchase  from  Wills  the  certificate  so  issued  to 
her;  that  thereafter,  on  September  20,  1903,  four  days  before 
the  time  for  redemption  had  expired  under  the  sale  to 
Hershey,  plaintiff  entered  into  an  oral  agreement  with  Her- 
shey, whereby  it  was  agreed  that  plaintiff  was  to  pay  to 
Hershey  $50  per  month,  or  a  sum  equal  to  interest  upon  all 
sums  due  Hershey  under  the  sale,  such  payments  to  be  made 
monthly,  commencing  January  1,  1904,  in  consideration  of 
the  prompt  payment  of  which  Hershey  agreed  that  plaintiff 
might  retain  possession  of  the  premises,  and  the  right  of 
redemption  and  the  right  to  pay  the  full  amount  of  the  de- 
cree was  to  be  extended  two  or  three  years;  that  if  said 
monthly  payments  were  promptly  made  plaintiff  could  pay  to 
Hershey  the  full  amount  of  all  indebtedness,  and  that  all 
liens,  decrees  and  obligations  in  favor  of  Hershey  and  against 
said  real  estate  would  thereby  be  canceled  and  discharged; 
that  plaintiff,  relying  upon  said  agreement,  made  no  effort  to 
redeem  within  such  intervening  four  days;  that  afterward, 
in  December,  1903,  defendant  Hershey  notified  plaintiff  to 
vacate  the  premises,  and  on  or  about  January  1,  1904,  took 
possession  of  a  part  thereof,  but  plaintiff  has  retained  pos- 
session of  the  remainder ;  that  on  December  30,  1903,  Hershey 
took  out  a  sheriff's  deed;  that  on  November  2,  1905,  plaintiff 
offered  to  pay  Hershey  the  full  amount  of  all  claims  due  her, 
which  she  refused  to  accept;  but  thereafter,  in  1906,  paid 
into  a  bank  for  plaintiff's  use  a  thousand  dollars,  upon  a 
written  statement  that  she  was  willing  that  plaintiff  should 
share  in  the  advance  in  the  value  of  the  property. 

There  is  nothing  in  the  point  that  the  record  of  the  original 
defective  certificate  was  not  altered,  or  that  a  correct  certifi- 
cate was  not  recorded.  The  statute  does  not  require  that 
the  certificate  issued  by  the  sheriff  shall  be  recorded,  but  sim- 
ply that  it  be  filed.     (Code  Civ.  Proc,  sec.  700.)     No  reason 


Digitized  by  VjOOQ IC 


742  Bristol  v,  HEnsiiEY.  [7  Cal.  App. 

is  suggested  why  the  clerical  error  of  the  sheriff  in  the  issu- 
ance of  the  certificate  might  not  be  corrected  and  a  correct 
certificate  refiled.  The  complaint  does  not  negative  the  re- 
filing of  a  corrected  certificate.  Wills  being  a  junior  mort- 
gagee, and  having  asked  and  received  no  affirmative  relief  in 
the  original  action,  was  at  liberty  before  the  time  of  redemp- 
tion expired  to  institute  her  original  action  in  foreclosure  and 
obtain  an  appropriate  decree  and  a  sale  thereunder.  Having 
exercised  this  right  and  having  received  a  certificate  of  sale 
regularly  issued  to  her  on  account  thereof,  as  the  holder  and 
owner  of  such  certificate,  she  became  a  successor  in  interest  of 
plaintiff  and  entitled  to  redeem.  {PoUard  v.  Harlow,  138 
CaL  392,  [71  Pac.  454].)  When  she,  as  such  holder  of  the 
certificate,  so  exercised  this  right  of  redemption  from  the 
Hershey  sale,  she  became  subrogated  to  all  of  Hershey's  rights 
to  the  same  effect  as  though  Hershey  had  assigned  to  her 
the  certificate  of  sale.  (White  v.  Costigan,  134  Cal.  38,  [66 
Pac  78].)  When  Hershey  took  an  assignment  of  the  Wills 
certificate  she  acquired  all  rights  held  by  Wills  thereunder, 
including  the  subrogated  rights.  Had  a  stranger  purchased 
this  certificate  from  Wills,  no  one  would  question  the  extent 
of  the  interest  acquired  by  an  assignment  of  the  Wills  cer- 
tificate. No  reason  suggests  itself  why  Hershey,  by  a  pur- 
chase of  such  certificate,  could  not  and  did  not  acquire  the 
same  rights  guaranteed  to  any  other  purchaser. 

The  contention  that  the  redemption  by  Wills  extinguished 
the  sale  theretofore  made  to  Hershey  cannot  be  maintained. 
The  effect  of  a  redemption  by  a  successor  in  interest,  holding 
the  legal  and  equitable  title,  is  a  restoration  to  the  original 
estate  (Code  Civ.  Proc,  sec.  703),  but  this  does  not  apply  to 
one  holding  but  the  equitable  title  under  a  certificate  issued 
upon  a  second  sale.  In  such  cases  the  holder  of  the  junior 
certificate  redeems  from  the  previous  sale  in  his  own  interest 
and  adverse  to  the  debtor  and  holder  of  the  legal  title,  and 
it  is  not  a  redemption  in  the  interest  of  the  judgment  debtor 
or  for  the  judgment  debtor,  and  the  effect  of  which  is  not 
to  restore  the  estate  to  the  judgment  debtor,  nor  to  extinguish 
the  original  sale  from  which  the  redemption  is  had.  There 
being  no  extinguishment  of  the  Hershey  sale,  it  follows  that 
at  the  expiration  of  twelve  months  from  the  date  thereof,  as 
against  the  judgment  debtor,  the  complete  legal  and  equitable 
title  vested  in  Hershey  as  the  owner  and  holder  of  the  Wills 
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certificate  with  its  subrogated  rights,  unless  her  oral  agree- 
ment was  such  as  to  estop  her  to  claim  the  same.  The  oral 
contract  to  extend  the  time  for  redemption  was  valid,  needed 
no  consideration  in  its  support,  if  the  debtor  was  lulled  into 
a  false  security  and  thereby  permitted  the  time  for  redemp- 
tion to  expire.  (Schroeder  v.  Young,  161  U.  S.  342,  [16 
Sup.  Ct.  Rep.  512].)  This  oral  agreement  conferred  the 
right  and  privilege  of  redemption  beyond  the  statutory  period 
upon  a  condition  precedent,  namely :  that  the  judgment  debtor 
should  pay  the  interest  on  all  sums  due  Hershey,  in  any  event 
to  the  extent  of  $50  per  month.  Plaintiff  does  not  claim  to 
have  paid  or  tendered  payment  thereof.  The  nearest  ap- 
proach to  an  allegation  in  reference  thereto  is  a  statement 
that  on  January  1,  1904,  she  was  prepared  to  make  the  first 
payment.  This  fact  does  not  seem  to  have  been  communicated 
to  defendant,  nor  any  tender  or  offer  to  pay  made  in  conneo- 
tion  therewith.  During  the  ensuing  twenty-two  months  in- 
tervening between  January  1,  1904,  and  November  2,  1905, 
there  was  no  offer  or  tender  to  pay  any  of  these  monthly 
payments,  between  which  dates  a  great  increase  in  the  value 
of  the  property  ensued.  Nor  is  there  any  allegation  in  the 
complaint  of  any  fact  which  would  excuse  performance  upon 
plaintiff's  part.  The  receipt  of  a  sheriff's  deed  cannot  be 
construed  as  a  notification  upon  defendant's  part  that  she 
would  not  carry  out  her  agreement.  There  was  nothing  in 
the  agreement  which  prohibited  her  from  taking  out  the  deed 
at  any  time  after  the  time  of  redemption  had  expired.  No 
new  title  was  conveyed  by  the  deed.  It  is  evidentiary  purely 
in  its  character,  and  whatever  of  title  was  acquired  by  Her- 
shey was  the  result  of  failure  to  redeem  within  the  statutory 
or  agreed  period,  and  not  because  of  the  issuance  of  the  deed. 
Construing  the  pleading  most  strongly  against  the  pleader, 
as  is  our  duty,  she  retained  possession  of  all  the  premises 
until  after  January  1,  1904,  after  which  date  she  was  in  de- 
fault under  her  agreement  in  the  payment  of  interest,  and 
being  thus  in  default  the  taking  of  possession  by  defendant 
of  a  portion  thereof  would  not  have  the  effect  to  excuse  per- 
formance on  plaintiff's  part  of  her  contract.  While  the  tenor 
of  all  decisions,  wherein  has  been  involved  the  right  of  re- 
demption after  the  statutory  period  based  upon  an  agree- 
ment, has  been  extremely  liberal  in  protecting  the  redemp- 
tioner's  rights,  yet  in  no  case  called  to  our  attention  has  it 
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been  held  that  a  redemptioner  may  violate  the  agreement  un- 
der which  he  claims  and  still  have  a  decree  giving  effect  to 
the  violated  agreement.  He  who  seeks  to  enforce  a  contract 
must  show  that  he  has  complied  with  the  agreements  and 
conditions  of  the  contract  on  his  part  to  be  performed.  (Civ. 
Code,  sec.  1439 ;  Cameron  v.  Burnham,  146  Cal.  584,  [80  Pac. 
929].)  This  proceeding  being  one  in  equity  to  enforce  a 
right  under  an  agreement  violated  by  the  plaintiff,  we  do  not 
think  that  she  is  entitled  to  any  relief  under  the  allegations 
of  the  complaint. 

We  attach  no  importance  to  the  fact  that  in  July,  1906, 
long  after  the  plaintiff's  default,  the  defendant  paid  to  plain- 
tiff a  thousand  dollars,  upon  the  statement  that  the  property 
''was  growing  more  valuable  and  in  time  I  shall  doubtless 
dispose  of  it,  and  I  am  willing  that  you  should  share  in  ad- 
vance in  what  it  may  produce.*'  The  only  proper  construc- 
tion to  be  given  to  such  statement  is  to  IJie  effect  that  this 
thousand  dollars  represented  the  amount  which  the  defendant 
was  willing  that  the  other  party  might  share  in  the  trans- 
action, and  its  receipt  and  retention  by  the  plaintiff,  under 
the  circumstances,  would  indicate  plaintiff's  acquiescence  in 
the  equitable  character  of  defendant's  offer.  In  no  event, 
however,  could  it  have  any  effect  to  change  or  alter  the  rights 
of  the  parties  theretofore  attaching. 

Judgment  affirmed. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  14,  1908. 
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[CIt.  No.  432.    Second  AppeHate  District.— Marcb  23,  1908.] 

J.  F.  CONNELL,  Appellant,  v.  HARRON,  RICKARD  & 
McCONB,  a  Corporation,  Respondent. 

AcmoN  FOB  B&iAOH  or  Contkagt — ^Failubx  to  Delivks  Aobekd  Ma- 
chine— Damages — ^EMdbncb — Price  or  Equivalent  Machine  not 
Shown. — In  an  action  for  breach  of  contract  to  sell  and  deliver 
a  particular  machine  contracted  for,  where  one  of  much  lees 
capacity  was  delivered,  and  there  la  no  sufficient  evidence  to  show 
the  price  at  which  an  equivalent  machine  of  the  same  style  and 
pattern  as  that  purchased  could  have  been  bought  in  the  market 
nearest  to  that  where  it  should  have  been  placed  in  the  purchaser 's 
possession,  the  measure  of  damages  provided  for  in  section  3354 
of  the  Civil  Code  cannot  be  allowed.  The  price  at  which  other  ma- 
chines of  different  patterns  and  specifications  could  be  purchased 
in  the  nearest  market,  though  similar  in  character  and  equally 
good,  cannot  be  deemed  the  equivalent  of  the  machine  purchased. 

Ip. — ^Pabt  Payment  or  Pbiob — Special  Damage  not  Shown — Amount 
or  Beooveet. — ^Where  the  evidence  does  not  justify  the  measure  of 
damages  prescribed  in  section  3354  of  the  Civil  Code,  and  no 
special  damages  are  alleged  or  shown,  and  only  a  small  payment 
was  made  upon  the  purchase  money  in  the  sum  of  $25,  besides  $35 
paid  on  account  of  freight  on  the  machine  wrongfully  delivered, 
the  recovery  was  properly  limited  under  section  3308  of  the  Civil 
Code  to  the  amount  paid  on  the  purchase  price  and  the  said  sum  of 
$35  so  paid  on  freight. 

Id.^43mall  Additional  Sum  not  Allowed — ^Bulb  Db  Minimis. — The 
fact  that  a  small  additional  sum  paid  might  have  been  recovered 
will  not  be  ground  for  reversal  where  the  Tul%'*De  minimis  non 
€mrai  Urn,'*  is  applicable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL  N. 
P.  Conrey,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court 

Earle  &  Creede,  for  Appellant 

Charles  T.  Howland,  for  Respondent. 

SHAW,  J. — Action  for  damages  for  breach  of  contract. 
At  an  agreed  price  of  $655,  defendant  sold  and  agreed  to 
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furnish  to  plaintiff,  f.  o.  b.  Los  Angeles,  California,  a  piece 
of  machinery,  known  and  designated  as  a  lathe  of  Lodge  & 
Shipley  pattern,  supplied  with  a  Bullock  motor  j  all  of  which 
machinery  should  be  constructed  in  accordance  with  and  con- 
form to  certain  specifications  designated  in  the  contract  At 
the  time  of  making  the  contract  of  purchase,  plaintiff  paid 
to  defendant  $25  upon  the  purchase  price  thereof.  The  con- 
tract contemplated  that  the  lathe  and  machinery  should  be 
manufactured  in  Ohio  and  shipped  to  Los  Angeles,  and  as 
a  part  of  the  contract  plaintiff  guaranteed  the  freight  rate 
should  not  exceed  $1.25  per  hundred,  which  was  the  rate  for 
transportation  of  like  machinery  in  carload  lots.  The  con- 
tract called  for  a  lathe  eighteen  feet  in  length,  but  the  lathe 
shipped,  owing  to  an  error  of  defendant's,  was  only  eight 
feet  in  length.  The  lathe  was  shipped  from  Ohio  to  a  point 
in  New  York,  where  it  was  loaded  with  a  car  of  goods  of 
plaintiff's  and  shipped  through  to  Los  Angeles  at  a  rate  of 
$1.25  per  hundredweight,  whereas  if  it  had  been  shipped 
alone  the  transportation  charges  would  have  been  $4.50  per 
hundred  on  two  thousand  eight  hundred  pounds.  The  cost 
of  shipping  from  Ohio  to  New  York,  where  plaintiff's  car  was 
being  loaded,  was  $7.85,  and  this  sum,  as  well  as  the  $1.25 
per  hundred  on  two  thousand  eight  hundred  pounds,  was  paid 
by  plaintiff ;  but  as  the  lathe  shipped  was  not  the  one  ordered 
by  plaintiff,  he,  by  separate  cause  of  action,  claims  a  freight 
charge  of  $4.50  per  hundred  thereon,  basing  such  claim  upo/ 
the  fact  that  had  defendant  shipped  the  lathe  separately, 
rather  than  in  a  carload  lot,  it  would  have  cost  defendaJi. 
such  sum,  and  that  he  (plaintiff)  did  not  guarantee  the  $1.25 
freight  rate  upon  this  lathe. 

1.  As  to  the  amount  of  $150.42,  which  plaintiff  claimed  to 
have  paid  on  account  of  transportation  charges,  the  coart 
found  that  he  was  entitled  to  $35  and  no  more.  This  finaing 
is  attacked  as  being  unsupported  by  the  evidence.  Accord- 
ing to  appellant's  contention,  the  charge  of  $150.42  coi^ists 
of  $7.85,  freight  from  Ohio  to  New  York,  which  he  paid,  and 
$126,  freight  from  New  York  to  Los  Angeles,  $35  onty  of 
which  he  paid,  and  $16.55  for  cartage,  none  of  which  he  paid. 
As  plaintiff  only  paid  $35  for  transportation  of  the  lathe  from 
New  York  to  Los  Angeles,  it  is  difficult  to  conceive  of  any 
theory  upon  which  he  could  be  entitled  to  any  amoimt  in 
excess  of  said  sum. 
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Under  the  circumstances  of  this  ease,  there  is  no  merit  in 
the  contention  of  appellant  that  he  is  entitled  to  a  charge 
based  upon  quantum  meruit.  For  transportation  from  New 
York  to  Los  Angeles  he  paid  $35,  and  he  is  entitled  to  nothing 
more  than  reimbursement  for  such  expenditure. 

As  to  the  item  of  $16.55  on  account  of  cartage  charges,  we 
have  been  unable  to  find  any  evidence  in  the  record  bearing 
in  the  remotest  degree  upon  the  subject.  Plaintiff  paid  out 
the  sum  of  $7.85,  freight  charges  from  Cincinnati  to  North 
Tonawanda,  New  York,  where  the  machine  was  loaded  upon 
a  car  with  other  freight  consigned  to  plaintiff  at  Los  Angeles. 
The  evidence  shows  that  plaintiff  paid  this  sum  solely  for 
defendant's  benefit,  and  while  he  was  entitled  to  be  reim- 
bursed for  the  outlay,  we  are  nevertheless  of  the  opinion  that 
the  case  justifies  the  application  of  the  doctrine  of  de  minimis 
nan  curat  lex.     (Civ.  Code,  sec.  3533.) 

2.  The  court  found  that  defendant  neglected  and  failed 
to  carry  out  the  terms  of  the  contract,  in  that  it  failed  to 
deliver  the  lathe  described  in  the  contract,  and  that  by  reason 
of  such  breach  plaintiff  was  damaged  in  the  sum  of  $25,  and 
no  more.  For  the  purpose  of  ascertaining  the  amount  of 
damages  sustained,  plaintiff  introduced  evidence  which  he 
claims  tended  to  prove  the  price  at  which  he  might  have 
bought  an  equivalent  thing  in  the  market  nearest  to  the  place 
where  the  property  ought  to  have  been  put  into  his  possession, 
as  provided  by  section  3354  of  the  Civil  Code.  Unless  the 
evidence  fixes  the  damages  in  accordance  with  this  rule,  then 
the  amount  of  damages  must  be  ascertained  in  accordance 
with  the  rule  prescribed  in  section  3308  of  the  Civil  Code, 
under  which  plaintiff  would  be  entitled  to  *'the  excess,  if 
any,  of  the  value  of  the  property  to  the  buyer  over  the  amount 
which  would  have  been  due  to  the  seller  under  the  contract 
if  it  had  been  fulfilled."  Applying  this  latter  rule,  there  is 
no  evidence  which  would  entitle  plaintiff  to  damages  other 
than  the  $25  paid  on  account  of  the  purchase  price  of  the 
machine,  as  to  which  the  court  found  in  his  favor. 

The  lathe  called  for  by  the  contract  was  described  as  being 
'^a  Lodge  &  Shipley  make  and  pattern,  to  be  and  have  a 
16-inch  swing  and  to  be  18  feet  long,  also  to  be  what  is  known 
and  designated  as  the  'tool-room  lathe,'  with  cabinet  legs, 
18  feet  in  length  as  aforesaid,  supplied  with  what  is  known 
and  designated  as  'the  Bullock  motor/  connected  directly  to 
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the  spindle  of  said  lathe;  said  motor  to  be  built  for  110  volts 
direct  current  Also  to  be  supplied  with  compound  resits, 
taper  attachments,  two  modem  and  latest  pattern  chucks,  and 
also  to  be  fitted  with  all  proper  attachments,  so  that  said  lathe 
may  be  run  and  operated  at  varying  speeds  and  with  reverse 
attachment."  While  plaintiff  offered  no  evidence  tending  to 
prove  the  price  at  which  he  could  have  bought  a  lathe  con- 
structed in  accordance  with  these  specifications  in  the  market 
nearest  Los  Angeles,  where  under  the  contract  it  should  have 
been  placed  in  his  possession,  he  did  offer  evidence  tending  to 
prove  the  price  at  which  he  could  have  bought  lathes  similar 
in  character  and  **just  as  good,"  the  price  thereof  varying 
from  $1,000  to  $1,100,  f.  o.  b.  Los  Angeles.  None  of  the  wit- 
nesses, however,  pretended  to  give  the  price  at  which  a  lathe 
of  this  particular  pattern  and  make,  and  constructed  in  ac* 
cordance  with  the  specifications  called  for  in  the  contract, 
could  be  bought  at  any  place.  The  evidence  touching  lathes 
)f  other  pattern  and  specifications,  even  though  similar  in 
(character  and  equally  good,  cannot  be  held  to  be  the  equiva- 
lent of  this  particular  piece  of  machinery.  The  rule  is  usu- 
ally applied  to  marketable  commodities  where  the  different 
grades  of  such  articles  are  well  recognized  in  the  commercial 
world.  (Bullard  v.  Stone,  67  Cal.  477,  [8  Pac.  17].)  In 
Bateman  Brothers  v.  Mapd  and  American  Surety  Co.^  145 
Cal.  241,  [78  Pac.  734],  suit  grew  out  of  a  failure  to  deliver 
terra  cotta  and  ornamental  pressed  brick  of  a  certain  pat- 
tern, and  the  measure  of  damage  was  held  to  be  the  cost  of 
buying  terra  cotta  and  ornamental  pressed  brick  of  the  speci- 
fied quality  and  pattern.  So,  in  the  case  at  bar  the  equivalent 
of  this  lathe  would  be  a  duplicate  thereof  constructed  of 
material  of  like  quality.  The  evidence  offered  failed  to  bring 
the  case  within  tiie  rule  prescribed  by  section  3354  for  ascer- 
taining the  amount  of  damages.  This  being  true,  it  follows 
that  in  ascertaining  the  amount  of  damages  sustained  by  rea- 
son of  the  breach  of  the  contract  recourse  must  be  had  to  the 
rule  prescribed  by  section  3308  of  the  Civil  Code,  under  which 
the  court  was  justified  by  the  evidence  in  fixing  the  damages 
in  the  sum  of  $25,  there  being  no  evidence  of  any  special 
damages. 

3.  Appellant  contends  that  he  was  misled  by  the  rulings  of 
the  court  in  admitting  testimony,  and  insists  that  the  order 
denying  his  motion  for  a  new  trial  should  be  reversed  on  the 
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ground  of  surprise.  Upon  the  trial  a  witness  for  plaintiff 
stated  (with  reference  to  eighteen-foot  lathes) :  *'I  could  tell 
you  what  the  lathes  would  be  worth  to-day  of  that  particular 
size*';  and  to  the  question,  '*You  may  do  so,  then,''  an  ob- 
jection was  interposed  upon  the  ground  that  it  was  "incom- 
petent, irrelevant  and  immaterial,  if  the  witness  refers  to  the 
American  Tool  Company  lathe  and  not  the  Lodge  &  Shipley 
lathe."  ''The  Court:  The  measure  of  damages  is  the  price 
at  which  an  equivalent  could  be  purchased  in  the  market.  I 
am  not  holding  that  that  means  necessarily  the  same  thing. 
Objection  overruled."  The  witness  then  answered:  "About 
$760  for  a  lathe  16-inch  swing  and  18-ft.  bed,  without  a 
motor.  The  motor  would  cost  extra."  The  question  at  issue 
was  the  price  of  an  equivalent  article.  The  size  of  the  ma- 
chine was  an  important  factor  in  determining  that  question. 
Evidence  of  the  price  of  an  eighteen-foot  lathe,  followed  by 
evidence  that  this  lathe  complied  in  other  respects  with  the 
lathe  described  in  the  contract,  would  have  tended  to  prove  an 
equivalent  article.  Standing  alone,  however,  it  wholly  failed 
of  its  purpose.  Admitting  this  testimony  with  the  statement 
that  an  equivalent  article  was  not  necessarily  the  same  thing 
oannot  be  construed  into  a  meaning  that  would  justify  appel- 
lant in  believing  that  the  court  regarded  the  evidence  as  other 
than  one  link  in  the  chain  of  proof.  Standing  alone,  it  did 
not  even  tend  in  the  remotest  degree  to  prove  an  equivalent 
article. 

The  facts  of  this  case  do  not  bring  it  within  the  rule  laid 
down  in  the  authorities  cited  by  appellant. 

The  judgment  and  order  appealed  from  are  afSrmed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 
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[Crim.  No.  186.    Fint  Appellato  District.— March  24,  1908.] 

Ex  Parte  ABRAHAM  RUEF,  on  Habeas  Corpus. 

GuMiNAL  Law — ^Bailable  OrFBNSSS — Ezcessivb  Bail. — ^Under  the  pro- 
▼iflions  of  the  atato  eonstitntion  all  persons  charged  with  crime  in 
other  than  capital  eases  are  bailable,  and  excessive  bail  shall  not 
be  required.  Yet  bail  is  not  to  be  deemed  excessive  merely  because 
the  person  under  indictment  cannot  give  the  bail  required. 

Id. — ^PuBPOSE  OF  Bail. — ^Bail  should  not  be  exacted  for  the  purpose  of 
punishing  a  person  charged  with  crime;  but  is  exacted  for  the  pur- 
pose of  securing  the  attendance  of  the  defendant  upon  the  court 
at  all  times  when  the  same  maj  be  lawfully  required,  and  his  ren- 
dering himself  in  execution  of  any  judgment  that  may  be  pronounced 
against  him. 

Id. — Application  fob  Bail  Ama  Indictment— Presumption  op 
Guilt. — Upon  an  application  for  bail  after  an  indictment  returned 
or  information  filed,  the  eourt  must  assume  that  the  defendant 
!■  guilty  of  the  offense  with  which  he  is  charged. 

Id. — ^Reduction  of  Excessivs  Bail  on  Habeas  Corpus — ^Abusb  or 
DiSGREnoN  Essential. — ^In  an  application  to  this  court  on  habeas 
earpui  for  a  rednetion  of  bail  on  the  ground  that  the  amount  fixed 
by  the  trial  eourt  is  excessive,  it  must  be  clearly  shown  to  be  ex- 
eessive;  and  the  discretion  of  the  trial  court  will  not  be  interfered 
with  unless  it  clearly  appears  that  the  court  has  abused  its  discre- 
tion, and  that  the  bail  demanded  by  it  is  per  $e  unreasonably  great, 
and  clearly  disproportionate  to  the  offense  involved. 

Id. — ^Largs  Number  of  Indictments — Probabilities  to  be  Considered. 
Where  a  large  number  of  indictments  have  been  returned,  it  should 
be  considered  that  the  greater  the  number  of  indictments  the  greater 
!■  the  probability  of  conviction,  and  the  greater  is  the  inducement 
for  the  defendant  to  flee  from  justice;  and  the  greater  the  amount 
of  the  wealth  of  the  defendant,  the  more  readily  he  could  give  a 
large  bail,  and  the  more  readily  could  flee  to  some  country  where 
be  could  live  on  his  possessions. 

Id. — Serious  Nature  or  OrrENSE  or  Bribery.— The  eourt  should  also 
consider  the  serious  nature  of  the  offense  of  bribery  with  which 
the  defendant  is  charged,  that  its  effect  upon  the  public  is  of  the 
utmost  gravity,  and  that  the  bribery  of  legislative  officers  corrupts 
the  very  foundation  of  government,  and  affects  every  citizen  of 
the  commonwealth. 

Xn, — ^Reindictments  for  Same  Offense  not  to  be  Considered — Ez- 
OBSSivs  Bail. — Where  there  are  reindictments  for  the  same  offense, 
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such  reinciietnicnts  cannot  be  considered  in  the  fixing  of  bail;  and 
in  80  far  as  they  have  been  considered  by  the  trial  court  in  fixing 
the  amount  of  bail,  such  bail  must  be  deemed  excessive  in  that 
regard,  and  must  be  reduced  to  the  extent  of  all  reindictments. 

APPLICATION  for  reduction  of  bail  upon  habeas  corpus. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  J.  Murphy,  Henry  Ach,  and  M.  C.  Chapman,  for 
Petitioner. 

Francis  J.  Heney,  for  Respondent 

HALL,  J. — The  petitioner,  Abraham  Ruef,  asks  the  court 
to  admit  him  to  bail  upon  divers  indictments  now  pending 
against  him  in  the  superior  court  of  the  city  and  county  of 
San  Francisco.  Bail  has  been  fixed  upon  each  charge  by 
order  of  the  superior  court,  so  that  the  proceeding  before  us 
is  in  effect  an  application  for  a  reduction  of  the  bail  hereto- 
fore fixed  by  the  court  in  which  the  indictments  are  pending. 

There  are  now  pending  one  hundred  and  sixteen  indict- 
ments against  petitioner,  in  each  of  which  he  is  charged  with 
bribing  a  member  of  the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco.  The  bail  was  fixed  by  the  superior 
court  at  the  sum  of  $10,000  upon  each  charge,  save  as  to  in- 
dictments designated  as  Nos.  1184  to  1192,  inclusive,  upon 
which  the  bail  was  fixed  at  $5,000  upon  each  charge. 

In  his  affidavit  petitioner  sets  up  that  thirty-seven  of  the 
indictments  are  duplicates,  or  reindictments  of  petitioner  for 
offenses  charged  in  other  of  the  indictments.  The  reindict- 
ments are  those  designated  by  the  numbers  810  to  823,  both 
numbers  inclusive,  841  to  854,  both  numbers  inclusive,  and 
1184  to  1192,  both  numbers  inclusive.  This  was  not  denied 
by  the  district  attorney,  although  his  attention  was  specially 
called  to  the  matter  at  the  hearing  before  this  court,  and  we 
have,  therefore,  accepted  this  statement  as  the  truth. 

Petitioner  claims  that  the  bail  is  excessive,  and  alleges  that 
he  cannot  give  it. 

By  the  express  provision  of  the  constitution  of  this  state 
all  persons  shall  be  bailable,  except  for  capital  offenses,  when 
the  proof  is  evident  or  the  presiunption  great,  and  excessive 
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bail  shall  not  be  required.  Bail  is  not  to  be  deemed  excessive, 
however,  simply  because  the  particular  person  under  indict- 
ment cannot  give  the  bail  required.  Bail  should  not  be  ex- 
acted for  the  purpose  of  punishing  a  person  charged  with 
crime,  for  no  man  is  punishable  for  a  felony  except  on  his 
plea  of  guilty,  or  upon  conviction  by  a  jury  of  his  peers.  Bail 
is  exacted  for  the  purpose  of  securing  the  attendance  of  the 
defendant  upon  court  at  all  times  when  his  attendance  may 
be  lawfully  required,  and  his  rendering  himself  in  execution 
of  any  judgment  that  may  be  pronounced  against  him. 

Upon  an  application  to  admit  to  bail  after  indictment  n- 
turned  or  information  filed,  the  court  must  assume  that  the 
defendant  is  guilty  of  the  offense  with  which  he  is  charged. 
In  an  application  to  this  court  upon  habeas  corpus,  for  a  re- 
duction of  bail  upon  the  ground  that  the  amount  fixed  by  the 
trial  court  is  excessive,  this  court  will  not  interfere  unless 
it  clearly  appears  that  the  amount  fixed  is  excessive.  It  is 
not  sufficient  that  this  court  might  originally  have  deemed  a 
lesser  amount  sufficient  It  must  clearly  appear  that  the 
trial  cx)urt  has  abused  its  discretion  before  this  court  will 
reduce  the  amount.  {Ex  parte  Williams,  82  Cal.  183,  [23 
Pac.  118] ;  Ex  parte  Ryan,  44  Cal.  555 ;  Ex  parte  Duncan, 
53  Cal.  410,  54  Cal.  75.) 

We  have  not  been  cited  to  a  single  case  in  this  state,  nor 
have  we  found  one  where,  after  bail  had  once  been  fixed  by  a 
trial  court,  the  amount  required  has  been  reduced  by  the 
supreme  court.  Upon  the  contrary,  it  has  been  uniformly 
held  that  the  appellate  court  will  not  interfere  with  the  ae- 
tion  of  the  trial  court  unless  ''the  bail  demanded  be  per  se 
unreasonably  great,  and  clearly  disproportionate  to  the  offense 
involved."     {Ex  parte  Duncan,  54  Cal.  75.) 

In  the  Duncan  case  it  was  distinctly  laid  down  that  it  must 
be  assumed  that  the  defendant  was  guilty  of  each  of  the  ten 
distinct  offenses  charged  against  him  (53  Cal.  410) ;  and  upon 
a  second  application  after  two  trials  had  been  had  without  a 
conviction  it  was  held  that  this  presumption  still  prevailed 
In  the  Duncan  case  the  bail  was  in  the  aggregate  $112,000 
upon  ten  indictments,  and  the  offense  charged  was  embezzle- 
ment, for  which  the  maximum  penalty  is  ten  years  upon  each 
conviction.  In  the  case  at  bar  the  maximum  penalty  is  four- 
teen years  upon  each  conviction.  And  in  the  Duncan  case  a 
reduction  in  bail  was  refused  even  after  two  trials  without  a 
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conviction.  It  has  been  urged  with  much  earnestness  that 
the  court  should  not  exact  as  great  bail  upon  each  of  a  great 
number  of  indictments  as  it  would  upon  each  of  a  lesser  num- 
ber, for  at  most  the  imprisonment  could  not  in  any  event  ex- 
ceed the  term  of  the  defendant's  life.  While  this  argument 
from  one  aspect  of  the  case  has  some  force,  upon  the  other 
hand  the  greater  the  number  of  indictments  the  greater  the 
probability  of  conviction.  The  greater  the  probability  of  con- 
viction the  greater  the  inducement  to  a  defendant  to  become 
a  fugitive  from  justice.  The  petitioner  shows  by  his  affidavit 
that  he  is  a  man  of  means,  and  now  engaged  in  improving  his 
holdings  in  San  Francisco.  How  much  he  is  worth  does  not 
appear,  but  the  greater  the  amount  of  his  wealth  the  more 
readily  he  could  give  a  large  bail,  and  the  more  readily  he 
could  flee  to  some  country  where  perhaps  he  could  live  in 
comfort  on  his  possessions.  The  offense  of  bribery,  with  which 
petitioner  is  charged,  is  one  that  is  justly  regarded  as  par- 
ticularly serious.  It  is,  in  its  effect  upon  the  public  welfare, 
of  the  utmost  gravity.  The  bribery  of  legislative  officers  cor- 
rupts the  very  foundation  of  government,  and  affects  every 
citizen  of  the  commonwealth.  These  are  all  proper  matters 
to  be  considered  in  fixing  bail  after  indictment  found.  As 
was  said  in  Ex  parte  Duncan,  54  Cal.  75:  "We  are  not  to 
assume,  in  this  case,  the  functions  of  the  court  committing 
the  prisoner,  or  substitute  our  own  for  its  judgment  in  fixing 
the  amount  of  bail.  Before  we  are  authorized  to  interfere, 
the  bail  demanded  must  be  per  se  unreasonably  great,  and 
clearly  disproportionate  to  the  offense  involved.*'  After  a 
eareful  consideration  of  the  matters  presented  we  do  not 
think  that  this  court  is  warranted  in  interfering  with  the 
matter  of  bail  as  fixed  by  the  court  to  which  the  indictments 
were  returned,  save  as  to  the  indictments  that  are  reindict- 
ments for  the  same  offense  charged  in  prior  indictments. 

These  duplicate  indictments  present  another  phase  of  the 
question.  No  one  will  for  one  moment  contend  that  any 
person  should  be  twice  punished  for  the  same  crime;  and  the 
constitution  of  the  state  expressly  provides  that  "No  person 
shall  be  twice  put  in  jeopardy  for  the  same  offense. "  (Const, 
art.  I,  sec.  13.) 

When  the  trial  court  fixed  the  bail  at  $10,000  upon  each 
of  the  original  indictments,  it  necessarily  determined  that 
f  Cal.  App.— 4S 
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such  sum  was  suflScient  to  secure  the  attendance  of  the  de- 
fendant to  answer  to  the  offense  charged  in  such  indictment. 
We  cannot  see  that  the  amount  should  be  doubled  because 
another  indictment  is  filed  for  the  same  offense,  which  is  the 
effect  of  requiring  the  same  amount  on  the  reindictment.  If 
this  were  allowed,  a  defendant  indicted  five  times  for  one 
offense  could  be  required  to  give  bail  in  an  amount  five  times 
as  great  as  the  court  should  determine  to  be  sufficient  for  the 
one  offense.  This,  we  think,  would  work  a  manifest  injus- 
tice, and  result  in  the  exaction  of  clearly  excessive  bail 

The  court  fixed  the  bail  upon  each  charge  of  bribery  at 
$10,000,  and  thus  determined  that  this  was  a  sufficient  sum 
to  fix  as  bail  for  the  offense  charged.  Any  considerable  bail 
required  under  these  circumstances  upon  a  second  indictment 
for  the  same  offense  must  be  per  se  excessive,  and  clearly 
contrary  to  the  spirit  of  our  laws,  and  especially  of  the  con- 
stitution of  this  state.  We  are  of  the  opinion  that  defendant 
should  be  admitted  to  bail  upon  the  so-called  reindictments, 
to  wit,  in  cases  designated  as  numbers  810  to  823,  and  841 
to  854  and  1184  to  1192,  in  a  nominal  amount. 

While  the  amount  of  the  bail  that  will  still  be  required  of 
petitioner  under  the  order  which  we  make  in  this  proceeding 
will  be  large  in  the  aggregate,  it  must  be  remembered  that 
under  the  law  and  the  constitution  of  the  state  he  is  entitled 
to  a  speedy  trial.  It  must  be  assumed  that  the  law  will  be 
complied  with  in  this  respect. 

We  have  made  an  order  in  accordance  with  the  views  herein 
expressed  simultaneously  with  the  filing  herewith. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[GiT.  No.  489.    Second  Appellate  District.— March  24,  1908.] 

Estate  of  LOUIS  RIVIERE,  Deceased.  ALICE  RIVIERE 
et  al.,  Appellants,  FRITZ  BACHMANN,  Executor,  and 
CHARLES  H.  MATTINGLT,  Respondents. 

Estates  of  Deceased  Persons — Order  Fixinq  Compensation  of  At- 
torney— Appeal. — Partiea  interested  in  the  estate  of  a  deceased 
person  have  the  right  to  appeal  from  an  order  of  the  superior 
eourt  making  an  allowance  to  the  attornej  for  the  executor  of 
compensation  for  extraordinary  services  to  be  paid  out  of  the  funds 
of  the  estate  by  the  executor. 

Id. — Motion  to  Dismiss. — Such  an  appeal  cannot  be  dismissed  in  ad- 
▼ance  of  the  hearing,  on  the  ground  that  it  has  no  merit. 

MOTION  to  dismiss  an  appeal  from  an  order  of  the  Su- 
perior Court  of  Los  Angeles  County  fixing  the  compensation 
of  the  attorney  for  an  executor.    James  C.  Rives,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edgar  E.  Lefevre,  McNutt  &  Hannon,  Edward  G.  Euster, 
and  Edward  L.  Hutchinson,  for  Appellants. 

Charles  H.  Mattingly,  for  Respondents. 

SHAW,  J. — Motion  to  dismiss  appeal.  Charles  H.  Mat- 
tingly, as  attorney  for  the  executor  and  special  administrator 
of  the  estate  of  Louis  Riviere,  and  Fritz  Bachmann,  as  such 
executor  and  special  administrator,  upon  notice  given  pur- 
suant to  an  order  of  court  therein  made,  applied  to  the  court 
for  an  order  under  the  provisions  of  sections  1616  and  1619, 
Code  of  Civil  Procedure,  for  an  allowance  to  said  executor 
and  special  administrator  out  of  the  assets  of  the  estate  for 
compensation  on  account  of  extraordinary  services  rendered 
by  Charles  H.  Mattingly  as  such  attorney,  and  for  an  order 
directing  said  executor  and  special  administrator  to  pay  such 
allowance  to  said  attorney.  Upon  a  hearing  the  court  made 
an  order  whereby  it  fixed  the  attorney's  fees  of  said  Charles 
H.  Mattingly  for  services  rendered,  and  further  ordered  Fritz 
Bachmann,  as  such  executor  and  special  administrator,  to 
pay  the  sum  so  fixed  to  said  Charles  H.  Mattingly  as  such 
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attorney,  out  of  the  assets  of  said  estate.  The  appeal  is  by 
parties  interested  in  the  estate,  and  is  from  that  portion  of 
the  order  allowing  said  Mattingly  the  sums  of  $1,000  and 
$500,  respectively. 

Notwithstanding  the  fact  that  the  proceeding  is  of  a  dual 
character,  on  behalf  of  both  attorney  and  executor,  and  al- 
leged to  be  taken  under  the  provisions  of  both  of  said  sections 
1616  and  1619,  we,  nevertheless,  construe  it  as  an  application 
by  the  attorney  for  the  executor  and  special  administrator, 
made  under  the  provisions  of  section  1616,  Code  of  Civil  Pro- 
cedure, for  an  order  requiring  said  executor  and  special  ad- 
ministrator to  pay  said  attorney  out  of  the  assets  of  the 
estate  such  compensation  for  services  rendered  as  to  the  court 
may  seem  just  and  proper.  Since  under  the  express  pro- 
visions of  this  section  the  order  is  a  subject  of  appeal,  not 
only  by  the  attorney  who  makes  the  application,  but  by  any 
other  interested  party,  it  is  unnecessary  to  consider  the  objec- 
tion that  appellants  are  not  parties  aggrieved  by  the  order. 
Having  an  interest  in  the  estate,  they  have  the  right  to  ap- 
peal. 

There  is  nothing  in  the  contention  that  no  notice  of  appeal 
has  been  filed  or  undertaking  or  deposit  on  appeal  filed  or 
made. 

A  further  ground  for  the  motion  is  that  the  record  does  not 
present  a  case  upon  which  this  court  can  grant  the  relief  for 
which  appellants  contend,  nor  any  relief.  Even  if  this  be 
true,  they  are  nevertheless  entitled  to  a  hearing  upon  pres- 
entation of  their  appeal.  The  fact  that  there  is  no  merit  in 
an  appeal  is  no  ground  for  its  dismissal  without  a  hearing. 

The  motion  to  dismiss  is  denied. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 
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[CSt.  No.  405.    Tint  Appellate  District.— Mareli  24,  1908.] 

CLARENCE  WHITAKER,  a  Minor,  by  His  Guardian, 
JAMES  A.  WHITAKER,  Respondent,  v.  CALIFORNIA 
DOOR  COMPANY,  a  Corporation,  Appellant. 

Appeal— Reyikw  op  Evidimgb — Oonpugt — Tbul  bt  Oks  Judgs— Ob- 
DiB  Dinting  New  Tbial  bt  Anothkb  Judge. — The  application  of 
the  role  that  the  appellate  court  will  not  disturb  an  order  denjing 
a  new  trial,  where  the  evidence  is  conflicting,  is  not  affected  bj 
the  fact  that  the  trial  was  before  one  judge,  and  that,  after  his 
death,  the  order  denying  a  new  trial  was  made  hj  another  judge  who 
did  not  hear  the  evidence. 

Id. — Foundation  op  Bule. — The  rule  that  the  appellate  will  not  disturb 
the  finding  of  the  trial  court  upon  conflicting  evidence  is  founded 
upon  the  essential  distinction  between  trial  and  appellate  eourti, 
and  grows  out  of  a  eonsideration  of  jurisdiction. 

Id. — ^iNSTBUcnoN  as  to  False  Testimont — Absence  op  Pbejudicial 
Ebbob. — An  instruction  to  the  jury  as  to  false  testimony  that  if 
they  should  find  that  the  evidence  is  conflicting,  and  that  any  wit- 
nees  who  has  testified  has  willfully  testified  falsely  in  regard  to 
any  fact  material  to  the  issue  in  the  case,  they  were  at  liberty  ''to 
disregard  and  discard  the  whole  testimony  of  sueh  witness  from 
your  further  consideration  in  coming  to  a  verdict,"  is  harmless 
where  the  evidence  is  conflicting  in  all  material  points  in  the  case. 
The  use  of  the  words  "disregard"  and  "discard,"  instead  of  the 
word  "distrust,"  ii  not  erroneous. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  trial.  W. 
E.  Oreene,  Judge,  rendering  judgment.  John  Ellsworth, 
Judge,  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Myrick,  Deering  &  Gibbons,  for  Appellant 

Charles  E.  Naylor,  for  Respondent 

KERRIGAN,  J. — This  is  an  appeal  from  the  judgment, 
and  from  an  order  denying  defendant's  motion  for  a  new 
triaL 
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The  action  was  brought  to  recover  damages  for  injuries  re- 
ceived by  plaintiff,  a  boy  fifteen  years  of  age,  while  operating 
a  grooving  machine  in  the  defendant's  mill. 

As  there  is  a  conflict  in  the  evidence  on  the  question  in- 
volved, a  statement  of  the  facts  of  the  case,  or  even  a  sum- 
mary of  them,  is  unnecessary.  Appellant  concedes,  as  indeed 
he  must,  that  there  is  a  conflict  in  the  evidence;  but  he  con- 
tends that  the  rule  applied  by  appellate  courts  in  such  cases 
is  inapplicable  here  under  the  peculiar  circumstances  of  this 
case. 

It  appears  from  the  record  that  the  case  was  tried  before 
the  Honorable  W.  E.  Greene,  sitting  with  a  jury ;  that  before 
the  motion  for  a  new  trial  was  made  Judge  Greene  died,  and 
the  motion  was  submitted  to  another  judge  of  the  same  court, 
the  Honorable  John  Ellsworth.  Appellant  contends  that  the 
judge  who  heard  and  denied  the  motion  for  a  new  trial,  not 
having  seen  the  witnesses,  nor  observed  their  manner  of  testi- 
fying, was  in  no  better  position  to  weigh  the  testimony  than 
is  this  court,  and  that  therefore  the  rule  which  prevents  ap- 
pellate courts  from  examining  the  testimony  when  there  is  a 
conflict  does  not  apply.  In  other  words,  appellant  desires  that 
we  should  examine  and  weigh  the  evidence  as  though  the  mo- 
tion for  a  new  trial  were  presented  directly  to  us. 

Appellate  courts  will  not  disturb  an  order  of  a  trial  court 
in  granting  or  refusing  a  new  trial  when  there  is  a  substantial 
conflict  in  the  evidence,  and  the  circumstance  that  the  mo- 
tion was  decided  by  a  judge  of  the  trial  court  who  did  not 
hear  the  evidence  at  the  trial  makes  no  difference  in  the  appli- 
cation of  the  rule. 

In  Reay  v.  Butler,  95  Cal.  214,  [30  Pac.  208],  the  supreme 
court  holds  that  the  rule  just  stated  is  not  adopted  merely  be- 
cause courts  of  review  do  not  have,  as  do  trial  courts,  the  ad- 
vantage of  observing  the  appearance  and  bearing  of  witnesses; 
but  it  is  also  founded  on  the  essential  distinction  between  trial 
and  appellate  courts,  and  grows  out  of  a  consideration  of 
jurisdiction,  that  it  is  the  province  of  the  trial  courts  to  decide 
questions  of  law  and  fact,  and  of  the  appellate  courts  to 
decide  questions  of  law;  and  that  appellate  courts  can  right- 
fully set  aside  a  finding  for  want  of  evidence  only  when 
there  is  no  evidence  to  support  it,  or  when  the  supporting 
evidence  is  so  slight  as  to  show  an  abuse  of  discretion.  The 
court  further  says:  **It  has  been  held  directly  in  several 
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that  the  rule  as  to  conflicting  evidence  applies  to  a  case  where 
the  trial  was  before  one  judge,  and  the  motion  for  a  new 
trial  passed  upon  by  his  successor,  and  whore  the  latter  saw 
none  of  the  witnesses;  or  where  the  trial  was  before  the  old 
district  court,  and  the  motion  before  the  succeeding  superior 
court."  (See,  also,  Oarton  v.  Stern,  121  Cal.  349,  [53  Pac. 
904].)  The  rule  is  the  same  in  all  cases,  whether  the  evi- 
dence is  given  orally  or  by  deposition  or  affidavit  {Sheekan  v. 
Osbom,  138  Cal.  515,  [71  Pac.  622]  ;  Parrott  v.  Floyd,  54 
Cal.  535),  or  upon  testimony  in  other  cases  {Enox  v.  Moses, 
104  Cal.  505,  [38  Pac.  318].) 

The  judge  who  presided  at  the  trial  gave  the  following 
instructions:  **If  in  this  cctse  in  the  consideration  of  it  you 
sluM  find  that  the  testimony  is  conflicting,  and  if  you  shall 
find  from  the  evidence  that  it  is  so  conflicting,  and  that  any 
witness  who  has  testified  in  it  has  willfully  testified  falsely  in 
regard  to  any  fact  material  to  the  issue  in  the  case,  you  are 
at  liberty  to  disregard  and  discard  the  whole  testimony  of 
such  witness  from  your  further  consideration  in  coming  to 
a  verdict." 

Appellant  objects  to  the  part  of  the  instruction  in  italics, 
because  it  does  not  apply  the  rule  that  a  witness  false  in  one 
part  of  his  testimony  is  to  be  distrusted  in  others,  to  the 
whole  testimony,  but  confines  and  limits  the  rule  to  conflicting 
testimony.  We  do  not  approve  of  this  instruction,  but  as 
the  testimony  was  contradictory  in  all  the  material  points  in 
the  case,  the  instruction,  even  considering  it  apart  from  the 
others,  was  entirely  harmless. 

Subdivision  3  of  section  2061  [Code  Civ.  Proc]  provides 
that  when  a  witness  is  false  in  one  part  of  his  testimony  he 
is  to  be  distrusted  in  others.  The  foregoing  instruction,  it 
will  be  noted,  uses  the  words  *^  disregard"  and  ^* discard*'  in- 
stead of  the  word  *^ distrust,**  and  appellant  says  that  dis- 
regard and  discard  do  not  mean  the  same  as  distrust;  that 
distrust  means  suspicion,  not  disbelief,  and  that,  therefore,  so 
he  contends,  the  court  erred  in  giving  this  instruction. 

This  matter  has  been  passed  on  adversely  to  appellant's 
views  in  the  case  of  People  v.  Soto,  59  Cal.  367,  in  which  case 
the  same  judge  who  tried  this  case  gave  an  instruction  almost 
word  for  word  like  the  one  under  consideration.  There  as  here 
the  words  "disregard"  and  *' discard"  were  employed.  The 
instruction  read:  **If  you  believe  that  the  defendant,  or  any; 
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other  witness  in  this  case  who  has  testified,  has  willfully  tes- 
tified falsely  in  regard  to  any  fact  material  to  the  issue,  you 
are  at  liberty  to  disregard  and  entirely  discard  the  whole 
testimony  of  such  witness  in  coming  to  your  verdict."  And 
the  supreme  court,  in  sustaining  the  lower  court,  says  (pages 
369,  370) :  ''The  court  did  not  tell  the  jury  that  they  ought  to 
reject,  or  that  they  must  reject  the  entire  evidence  of  the  wit- 
ness, but  simply  instructed  them  that  they  were  at  liberty  to 
disregard  and  discard  the  whole  evidence  of  a  witness  who 
had  willfully  testified  falsely  to  a  material  fact  in  the  case. 
We  are  at  a  loss  to  see  how  the  court,  by  leaving  the  matter 
entirely  within  the  discretion  of  the  jury,  in  any  manner  in- 
vaded its  province,  and  we  think  the  instruction  was  a  correct 
and  proper  one." 

The  judgment  is  affirmed. 

Cooper,  P.  J.,  and  Hall,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  22,  1908,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  May  19, 1908. 


[OiT.   No.   4S5.    First  Appellate   DlBtriet.— Mareh  24,   1908.] 

J.  R.  COON,  Respondent,  v.  BOARD  OF  PUBLIC  WORKS 
OP  THE  CITY  AND  COUNTY  OP  SAN  PRANCISCO 
et  al..  Appellants. 

LivxitT-STABLB  BUSINESS — ^NuiSANCB. — The  buBlneBS  of  running  a  liveTy- 
stable  ii  not  a  noiBance  per  $e.  Whether  a  stable  is  a  nnisanee  de- 
pends upon  the  manner  in  which  it  is  conducted. 

Id. — Von>  Bbstbiction  upon  Building  Pkbmits — Consent  of  Peop- 
EETT  Owners. — A.  restriction  in  a  municipal  ordinance  of  the  city 
and  countj  of  San  Francisco  upon  the  granting  of  permits  bj  the 
board  of  public  works  for  the  building  of  livery-stables  to  eases 
where  the  applicant  presents  "the  written  consent  of  the  owners  of 
property  within  two  hundred  feet  of  the  stable,''  is  unreasonable 
and  void,  as  vesting  in  private  individuals  the  arbitrary  power  to 
determine  whether  the  owner  of  real  property  may  use  it  in  tfa* 
pursuit  of  a  lawful  occupation. 

Id. — MANDAinis  to  Compel  Pebhit. — Such  restriction  be>g  void,  mm^ 
damut  will  lie  at  suit  of  an  applicant  for  a  permit  for  the  building 
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of  a  one-Btorj  livery-stable  to  accommodate  more  than  tax  horses,  as 
provided  for  in  the  ordinance,  to  compel  the  granting  of  such  per- 
mit, if  refused  solely  on  the  ground  that  the  required  written  con- 
tent of  property  owners  was  not  presented  by  the  applicant. 
Id. — GxNEAAL  Demubbxr  to  Complaint  foe  Writ — Cost  of  Building — 

UNCXBTAINTT— AliXNABLS    DSTSCT — ^BEVIXW    T7P0N    APPEAL. — ^Whon 

the  demurrer  to  the  complaint  for  the  writ  of  mandate  in  the 
eourt  below  was  general  only,  and  the  complaint  showed  that  the 
permit  for  the  building  was  refused  solely  for  want  of  consent  of 
adjoining  property  owners,  but  failed  to  state  specifically  whether 
the  building  was  to  cost  more  than  $1,000,  in  which  case  it  would 
be  good  under  the  building  ordinance,  or  less  than  $1,000,  in  which 
case  it  would  be  defective,  but  the  record  upon  appeal  shows  that 
it  was  to  cost  more  than  $1,000,  the  defect  in  the  complaint  is  one 
that  could  have  been  easily  remedied,  if  it  had  been  pointed  out 
and  relied  upon  in  the  trial  court,  and,  under  the  circumstances,  the 
objection  to  uncertainty  in  the  complaint  upon  appeal  is  without 
merit 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  A.  Devoto,  for  Appellants. 

Van  Ness  &  Denman,  for  Respondent. 

KERRIGAN,  J. — This  is  an  appeal  from  a  judgment, 
granting  a  writ  of  mandate  compelling  appellants,  as  the 
board  of  public  works  of  the  city  and  county  of  San  Francisco, 
to  issue  a  permit  for  the  construction  of  a  certain  one-story 
frame  building  in  said  city  and  county,  to  be  used  as  a  stable. 

Respondent  set  forth  in  his  complaint,  among  other  pro- 
visions of  the  building  law  of  the  city  and  county  of  San 
Francisco,  section  320,  which  reads  as  follows:  "Permits  for 
public  livery  and  boarding  stables,  or  for  stables  to  accom- 
modate more  than  six  (6)  horses,  will  be  granted  upon  the 
presentation  of  the  written  consent  of  the  owners  of  property 
within  two  hundred  (200)  feet  of  the  stable.  Buildings  for 
stabling  animals  above  the  first  or  ground  floor,  unless  fire- 
proof, shall  not  be  erected  nor  altered." 

It  is  also  alleged  in  the  complaint  that  respondent  filed  and 
submitted  to  the  said  board  of  public  works  an  application 
in  writing  for  a  permit  to  erect  a  certain  one-story  building; 
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that  said  building  was  to  be  used  as  a  stable  in  said  city  and 
county  to  accommodate  more  than  six  horses ;  that  said  appel- 
lants refused  to  take  any  action  looking  to  the  granting  of 
said  permit  unless  the  respondent  should  present  to  said  board 
the  written  consent  of  the  owners  of  the  property  within  two 
hundred  feet  of  said  stable  proposed  to  be  erected.  The  com- 
plaint further  shows  that  respondent  refused  to  comply  with 
this  demand  of  the  board,  and  prays  for  a  writ  of  mandate 
that  appellants  be  required  to  receive  and  to  examine  the 
plans  and  specifications  in  the  complaint  described,  and  if 
found  to  embody  all  the  requirements  applicable  to  such  cases, 
to  issue  the  permit  demanded. 

Preliminarily,  it  should  be  stated  that  the  business  of  run- 
ning a  livery-stable  is  not  a  nuisance  per  se.  Whether  a 
stable  is  a  nuisance  depends  upon  the  manner  in  which  it  is 
conducted.  (City  of  St.  Louis  v.  Russell,  116  Mo.  248,  [22 
S.  W.  470].  See,  also,  Ruflan,  C.  J.,  in  Dargan  v.  Waddill, 
9  Ired.  (N.  C.)  244,  [49  Am.  Dec.  421] ;  Kirkman  v.  Handy, 
11  Humph.  (Tenn.)  406,  [54  Am.  Dec.  45].) 

In  our  judgment,  section  320  of  the  ordinance  is  unrea- 
sonable and  void,  because  it  vests  in  private  individuals  the 
arbitrary  power  to  determine  whether  the  owner  of  real 
property  may  use  it  in  the  pursuit  of  a  lawful  occupation. 

In  the  case  of  Ex  parte  Sing  Lee,  96  Cal.  354,  [31  Am.  St 
Rep.  218,  31  Pac.  245],  a  similar  ordinance  passed  by  the 
city  of  Chico  was  considered,  and  held  unreasonable  and  in- 
valid. In  that  ordinance  it  was  provided  that  no  permit 
should  be  granted  to  maintain  or  carry  on  the  business  of  a 
public  laundry,  unless  the  applicant  should  have  first  obtained 
the  written  consent  of  a  majority  of  the  property  owners 
within  the  block  in  which  it  was  proposed  to  carry  on  the 
laundry,  and  also  the  four  blocks  immediately  surrounding 
that  block.  The  court  said:  '*The  business  of  conducting  a 
laundry  is  a  lawful  occupation,  precisely  as  much  so  as  is 
that  of  the  carpenter,  blacksmith  or  merchant,  and  is  not  of 
itself,  and  irrespective  of  the  manner  in  which  it  is  conducted, 
offensive  or  dangerous  to  the  health  of  those  living  within  its 
vicinity,  and  no  municipal  corporation  has  the  power  to  make 
the  right  of  a  person  to  follow  this  business  at  any  place 
he  may  select  for  that  purpose  dependent  upon  the  will  of 
any  number  of  citizens  or  property  owners  within  its  limits, 
as  it  attempted  in  the  ordinance  under  review.    A  town  or 
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city  may,  when  deemed  necessary  for  the  public  health  or 
safety,  adopt  reasonable  regulations  as  to  the  manner  in  which 
such  a  business  shall  be  conducted.  .  .  .  But  the  ordinance 
which  the  petitioner  here  is  charged  with  violating  is  not  of 
this  character,  and  the  restrictions  which  it  imposes  upon  the 
right  to  carry  on  a  public  laundry  have  no  tendency  to  pro- 
mote the  public  health,  or  in  any  way  to  secure  the  public 
comfort  or  safety.  The  sections  of  the  ordinance  above  quoted 
bear  no  kind  of  relation  to  such  objects,  and  do  not  attempt 
to  regulate  the  business  mentioned  with  the  view  of  accom- 
plishing such  ends,  but  they  commit  the  right  to  carry  on 
such  business  at  all,  in  all  but  two  blocks  of  the  town,  to  the 
unrestricted  will  and  caprice  of  a  majority  of  the  real  prop- 
erty owners  within  the  block  upon  which  it  is  proposed  to 
establish  such  laundry,  and  of  the  four  blocks  immediately 
surrounding  such  block.  Such  a  condition  upon  the  right  of 
a  person  to  maintain  a  public  laundry  is  not  only  an  unau- 
thorized interference  with  the  inalienable  right  of  such  person 
to  engage  in  a  lawful  occupation,  but  also  with  the  right  of 
the  owner  of  property  to  devote  it  to  a  lawful  purpose.  The 
personal  liberty  of  the  citizen  and  his  rights  of  property  can- 
not be  thus  invaded  under  the  guise  of  a  police  regulation." 
The  court  in  the  same  opinion  quotes  from  the  case  of  Tick 
Wo  V.  Hopkins,  118  U.  S.  373,  [6  Sup.  Ct.  Rep.  1070],  which 
involved  the  validity  of  an  ordinance  of  the  city  and  county 
of  San  Francisco  declaring  it  unlawful  for  a  person  to  con- 
duct a  laundry  within  the  corporate  limits  without  first  hav- 
ing obtained  the  consent  of  the  board  of  supervisors,  except 
the  same  be  located  in  a  building  constructed  either  of  brick 
or  stone.  The  supreme  court  of  the  United  States  held  this 
provision  of  the  ordinance  void,  saying  in  the  opinion  therein 
filed:  "It  does  not  prescribe  a  rule  and  conditions  for  the 
regulation  of  the  use  of  property  for  laundry  purposes  to 
which  all  similarly  situated  may  conform.  It  allows  without 
restriction  the  use  for  such  purposes  of  buildings  of  brick  or 
stone;  but  as  to  wooden  buildings,  constituting  nearly  all 
those  in  previous  use,  it  divides  the  owners  or  occupants  into 
two  classes,  not  having  respect  to  their  personal  character 
and  qualifications  for  the  business,  nor  the  situation  and  na- 
ture and  adaptation  of  the  buildings  themselves,  but  merely 
by  an  arbitrary  line,  on  one  side  of  which  are  those  who  are 
permitted  to  pursue  their  industry  by  the  mere  will  and  con- 
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sent  of  the  supervisors,  and  on  the  other,  those  from  whom 
this  consent  is  withheld,  at  their  mere  will  and  pleasure.  And 
both  classes  are  alike  only  in  this,  that  they  are  tenants  at 
will,  under  the  supervisors,  of  their  means  of  living." 

The  case  of  City  of  Si.  Louis  v.  Russell,  116  Mo.  248,  [22 
S.  W.  470],  involved  the  validity  of  an  ordinance  of  the  city 
of  St.  Louis,  which  provided  that  no  livery-stable  should  be 
located  in  any  block  of  ground  in  St.  Louis  without  the  written 
consent  of  owners  of  one-half  of  the  ground  of  that  block; 
and  it  was  held  that  the  city  had  no  right  to  delegate  to  the 
owners  of  one-half  the  ground  in  any  block  in  which  a  livery- 
stable  was  proposed  to  be  erected  the  power  to  say  whether 
it  should  be  done  or  not,  or  to  require  any  person  desiring 
to  construct  such  stable,  before  a  building  permit  would  be 
granted  him  for  its  erection,  to  obtain  the  consent  in  writing 
of  the  owners  of  one-half  the  ground  of  such  block. 

The  building  law  of  San  Francisco  provides  that  when  the 
proposed  building  is  to  cost  more  than  $1,000^  plans  and  sped- 
fications  shall  be  filed ;  that  when  the  building  is  to  cost  less 
than  $1,000,  a  written  statement  of  the  character  of  the  im- 
provement shall  be  filed.  The  averments  of  the  complaint  do 
not  show  whether  the  estimated  cost  of  the  building  was  over 
or  under  $1,000 ;  but  the  complaint  does  aver  that  the  permit 
was  refused  solely  on  the  ground  that  the  consent  of  the 
adjoining  property  owners  had  not  been  obtained.  It  is  vir- 
tually conceded  that  if  the  building  was  to  cost  more  than 
$1,000  the  complaint  is  sufficient,  but  it  is  claimed  that  as  the 
estimated  cost  of  the  building  may  have  been  less  than  $1,000 
the  complaint  is  defective.  The  demurrer  was  general  only, 
and  the  defect  is  one  that  could  easily  have  been  remedied 
had  it  been  pointed  out  or  relied  upon  in  the  trial  court.  The 
record  indicates  quite  clearly  that  the  building  was  to  cost 
in  excess  of  $1,000.  The  permit  was  refused,  as  stated,  on 
the  single  ground  of  want  of  consent  of  adjoining  property 
owners,  and  the  case  was  heard  and  submitted  on  this  theory 
only.  Under  these  circumstances  we  think  the  point  is  wholly 
witiiout  merit 

The  judgment  is  affirmed. 

Hall,  J.,  and  Cooper,  P.  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  22,  1908. 
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[Grim.  No.  82.    Second  Appellate  District.— March  25,  1908.] 
In  re  HUGH  McCUE,  on  Habeas  Corpus. 

Criminal  Law — Vaoranot — ^"Idlb,  Lkwd  or  Dissolute  Person"— 
Constitution — Police  Power  of  Legislature. — While  it  i«  not 
competent  for  the  legislature  to  punish  mere  idleness  alone,  without 
qualification,  as  constituting  a  vagrant,  jet  it  is  a  competent  exer- 
cise of  its  police  power  under  the  constitution  to  enact  in  subdi- 
vision  5  of  section  637  of  the  Penal  Code  that  every  lewd  or  disso- 
lute person  shall  be  punished  as  a  vagrant,  and  that  subdivision  is 
not  invalid  because  failing  to  define  the  constituent  elements  of  the 
crime. 

Id. — SumciENCT  or  Charge — ^Power  of  Court.— One  who  ii  charged 
in  the  conjunctive  under  subdivision  5  of  section  537  of  the  Penal 
Code  with  being  "an  idle,  lewd  and  dissolute  perdon,"  is  sufficiently 
advised  of  the  character  of  his  offense  as  a  vagrant.  It  is  within 
the  power  of  the  court  to  determine  whether  one  charged  as  a 
vagrant  comes  within  the  class  of  lewd  or  dissolute  persons. 

Id. — ^Ahendment  of  Section. — The  amendment  of  section  637  of  the 
Penal  Code  by  reference  to  its  number  was  proper. 

Id. — Habeas  Corpus — SurricisNCT  of  Charge  not  Examined. — On 
habeas  corpus  it  is  sufficient  that  the  defendant  is  charged  with 
the  kind  of  an  offense  of  which  the  court  has  jurisdiction;  and  the 
question  whether  the  facts  charged  are  sufficient  to  constitute  an 
offense  of  that  kind  will  not  be  examined   into   on  habeas  corptu. 

Id. — ^Warrant  for  Arrest. — A  warrant  for  arrest  is  only  required  by 
section  1472  of  the  Penal  Code  to  designate  the  offense  charged. 

PETITION  for  discharge  on  writ  of  habeas  corpus,  directed 
to  the  sheriff  of  San  Diego  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  Wade  McDonald,  for  Petitioner. 

L.  B.  Kirby,  District  Attorney,  and  H.  S.  Utley,  Assistant 
District  Attorney,  for  Respondent 

ALLEN,  P.  J. — Application  for  writ  of  habeas  corpus. 
Petitioner  is  serving  a  sentence  imposed  on  account  of  a 
nolation  of  subdivision  5,  section  647,  Penal  Code.     This  sub- 
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division  provides:  "Every  idle  or  lewd  or  dissolute  person,  or 
associate  of  known  thieves,  ...  is  a  vagrant."  It  is  in- 
sisted that  this  subdivision  is  void,  in  that  the  constituent 
elements  entering  into  the  crime  are  not  defined,  and  as  a 
consequence  one  charged  thereunder  is  subject  to  the  arbitrary 
meaning  given  by  the  court  to  the  words  employed;  that  it 
denounces  a  penalty  against  one  who  is  either  idle,  lewd  or 
dissolute  without  reference  to  the  circumstances  or  conditions 
or  acts  of  such  person,  or  their  effect  as  injuriously  affecting 
the  public  health  or  morals.  We  are  inclined  to  the  view 
that  while  idleness,  whether  it  be  that  of  the  "idle  rich**  or 
"idle  poor,"  is  a  prolific  source  of  crime,  still  it  is  not  com- 
petent for  the  legislature  to  denounce  mere  inaction  as  a 
crime  without  some  qualification.  But  this  cannot  be  said  of 
lewdness  or  dissoluteness — ^terms  often  used  interchangeably 
but  each  of  which  applies  to  the  unlawful  indulgence  of  lust, 
whether  in  public  or  private.  "Any  practice  the  tendency 
of  which,  as  shown  by  experience,  is  to  weal^en  or  corrupt  the 
morals  of  those  who  follow  it,  ...  is  a  legitimate  subject  for 
regulation  or  prohibition  by  the  state,  .  .  .  and  unless  it 
clearly  appears  that  a  statute  enacted  for  this  purpose  has  no 
real  or  substantial  relation  to  these  objects,  and  that  the 
fundamental  rights  of  the  citizen  are  assailed  under  the  guise 
of  a  police  regulation,  the  action  of  the  legislative  department 
18  conclusive. "  (Ex  parte  Tuttle,  91  Cal.  590,  [27  Pac.  934] .) 
The  elements  of  lewdness  and  dissoluteness,  under  the  accepted 
definition  of  those  terms,  come  directly  within  the  inhibited 
practices  and  are  proper  subjects  of  regulation  and  prohibi- 
tion. The  statute,  then,  is  a  valid  exercise  of  police  power 
as  to  these  elements,  and  it  is  within  the  power  of  the  court  to 
determine  whether  one  charged  comes  within  the  class  of 
lewd  or  dissolute  persons.  {Ex  parte  Ah  Fook,  49  Cal.  404.) 
The  constitutional  right  of  due  process  of  law  will  not  be 
given  such  effect  as  will  render  impossible  laws  which  are  gen- 
erally admitted  to  be  essential  to  the  safety  and  well-being 
of  society.  (Lent  v.  Tillson,  72  Cal.  425,  [14  Pac.  71].)  One 
charged,  as  was  petitioner,  with  being  an  idle,  lewd  and  dis- 
solute person  is  sufficiently  advised  of  the  character  of  his 
offense.  To  say  that  the  legislature  must  specify  the  many 
evil  and  corrupt  practices  which  might  constitute  one  a  lewd 
or  dissolute  person  would  often  render  the  enforcement  of  a 
police  regulation  in  connection  therewith  impossible,  and  this 
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without  considering  the  indelicacy  and  impropriety  of  expres- 
sion which  would  often  be  necessary. 

The  amendment  of  the  section  by  reference  to  its  number 
is  proper.     {People  v.  Oates,  142  Cal.  12,  [75  Pac.  337].) 

The  affidavit  purports  to  state  an  offense  of  a  kind  of  which 
the  courts  have  jurisdiction.  The  question  whether  the  facts 
charged  are  sufficient  to  constitute  an  offense  of  that  kind 
will  not  be  examined  into  on  habeas  corpus.  {Ex  parte  Ruef, 
150  CaL  666,  [89  Pac.  605].)  The  warrant  designated  the 
offense  charged,  which  is  all  that  is  required  by  section  1427, 
Penal  Code. 

The  writ  is  denied. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 


[dr.  No.  465.    Second  Appellate  District.— March  25,  1908.] 

PEANK  G.  CHURCHILL,  Appellant,  v.  JOHN  P.  MORE, 

Respondent. 

Glaiic  and  Delivkby — Appeal — ^Undeetaking  to  Stat  Execution — 
Construction  of  Code. — Upon  an  appeal  from  a  judgment  in  an 
action  of  claim  and  delivery  of  personal  property  which  is  in  the 
alternative,  primarily  for  return  of  the  property,  and  incidentally 
for  a  money  judgment,  if  a  return  cannot  be  had,  the  provisions  of 
•ection  942  of  the  Code  of  Civil  Procedure  for  an  undertaking  on 
appeal  to  stay  execution  on  a  money  judgment  are  not  applicable. 

Id. — ^Bemedt  Against  Surety — Action  on  Bond — Stipulation  tok 
Motion — ^Void  Judgment. — The  remedy  upon  a  bond  on  appeal  in 
an  action  of  claim  and  delivery  must  be  by  action  on  the  bond,  and 
not  by  motion.  A  stipulation  in  the  bond  of  a  surety  for  remedy 
by  motion,  upon  affirmance  of  the  judgment,  rests  upon  the  statute 
alone.  The  superior  court  had  no  jurisdiction  to  render  a  judgment 
in  tnch  case  by  motion;  and  a  judgment  so  rendered  is  void  for 
want  of  jurisdiction  apparent  upon  its  face. 

Id. — Submission  of  Surety  Company  to  Jurisdiction— Payment  op 
Judgment. — Where  the  surety  company,  without  in  any  manner  ques- 
tioning the  jurisdiction  of  the  court,  or  resisting  the  remedy  by 
motion  submitted  thereto,  and  without  moving  to  vacate  the  judg- 
ment rendered  upon  motion  of  the  plaintiff  against  it,  paid  and 
satisfied  the  amount  thereof,  the  judgment  against  it  has  passed 
b^ond  review,  so  f ar  as  th«  surety  company  ia  concerned. 
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Id. — ^Bights  of  DsrENDANT — CJontract  fob  Indemnity — Collateral 
Attack  on  Judgment. — Where  the  judgment  against  the  snretj 
did  not  purport  to  bind  the  defendant,  or  to  determine  his  rights 
under  a  contraet  of  indemnity  against  liability  on  its  bond,  or  to 
render  any  relief  against  him,  the  judgment  being  void  on  its  face 
is  open  to  collateral  attack  by  him,  and  neither  the  voluntary 
nor  coerced  payment  by  the  surety  can  haye  the  effect  to  con- 
clude him  in  an  action  on  the  contract  of  indemnity. 

Id. — ^Defendant  not  an  Aggrieved  Paet7 — Imfbopbe  Order  Setting 
Aside  Judgment. — The  defendant  is  not  an  aggrieved  party  who 
could  either  appeal  from  the  judgment  against  the  surety  or  move 
to  set  it  aside;  and  an  order  setting  aside  the  judgment  against  the 
surety,  on  hia  motion,  must  be  reversed. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Barbara  County  setting  aside  a  judgment  S.  £.  Crow, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bichards  &  Carrier,  for  Appellant. 

Wm,  Q.  Griffith,  and  Canfield  &  Starbuck,  for  Respondent 

ALLEN,  P.  J. — Appeal  by  plaintiff  from  an  order  of  the 
superior  court  of  Santa  Barbara  county. 

The  ease  is  this :  Plaintiff  obtained  a  judgment  in  an  action 
for  claim  and  delivery,  by  which  judgment  he  recovered  from 
defendant  possession  of  certain  specified  personal  property, 
or  $1,636.80,  the  value  thereof,  in  case  delivery  could  not  be 
had.  From  this  judgment  defendant  appealed  and  ga^e  an 
undertaking  on  appeal  and  a  further  undertaking  in  double 
the  amount  of  the  value  of  said  property,  conditioned  that  "if 
that  part  of  the  said  judgment  so  appealed  from,  or  any  part 
thereof,  be  affirmed,  or  the  appeal  be  dismissed,  the  appellant 
will  obey  the  order  of  the  appellate  court  upon  the  appeal  or 
will  pay,  in  United  States  gold  coin,  the  amount  directed  to 
be  paid  by  said  part  of  said  judgment  so  appealed  from,  or 
by  the  part  thereof  as  to  which  the  said  judgment  shall  be 
affirmed,  if  affirmed  only  in  part,  and  all  damages  and 
costs  which  may  be  awarded  against  the  appellant  upon  the 
appeal,"  with  the  further  stipulation  "that  if  the  appellant 
does  not  make  such  payment  within  thirty  days  after  filing  of 
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the  remittitur  from  the  supreme  court  in  the  court  from  which 
the  appeal  is  taken,  judgment  may  be  entered  on  motion  of  the 
respondent  in  his  favor  against  said  surety,  for  such  amount, 
together  with  the  interest  that  may  be  due  thereon  and  the 
damages  and  costs  which  may  be  awarded  against  the  appel- 
lant upon  the  appeal.*'  This  undertaking  was  executed  by 
the  United  States  Fidelity  and  Guaranty  Company.  Prelim- 
inary to  the  execution  of  this  undertaking  defendant  entered 
into  a  written  contract  of  indemnity  with  the  surety  by  which 
he  agreed  to  indemnify  and  keep  the  said  guaranty  company 
indemnified  from  and  against  any  and  all  loss,  costs,  charges, 
suits,  damages,  counsel  fees,  and  expenses  of  whatever  kind 
or  nature,  which  said  guaranty  company  shall  or  may,  for 
any  cause,  at  any  time,  sustain  or  incur  or  be  put  to,  for  or 
by  reason  or  in  consequence  of  said  guaranty  company's 
having  executed  said  bond.  The  judgment  so  appealed  from 
was  afiBrmed  by  the  appellate  court  and  a  remittitur  duly 
filed.  More  than  thirty  days  after  the  filing  of  such  remittitur 
plaintiff  filed  an  afSdavit  setting  forth  the  execution  of  said 
undertaking,  the  affirmance  of  the  judgment,  and,  further, 
that  the  defendant  had  not  performed  the  judgment  of  the 
court  either  by  delivering  the  personal  property  or  paying 
its  value,  and  on  November  19,  1906,  applied  to  the  court 
for  judgment  against  the  surety  in  accordance  with  the  terms 
of  the  bond ;  and  thereupon  a  judgment  was  rendered  by  said 
superior  court  in  favor  of  plaintiff  and  against  said  surety 
company  for  the  sum  of  $1,941.85,  being  the  amount  of  the 
value  of  the  personal  property,  together  with  costs  and  in- 
terest; that  execution  issued  out  of  this  judgment  and  the 
amount  called  for  by  such  execution  was  collected  by  the 
sheriff  of  the  city  and  county  of  San  Francisco  and  paid  over 
to  plaintiff,  who,  on  November  28,  1906,  duly  entered  in  the 
judgment-book  a  satisfaction  of  said  judgment.  Thereafter, 
on  the  13th  of  May,  1907,  defendant  More  moved  the  court 
to  vacate  and  set  aside  the  judgment  rendered  against  the 
surety  company  upon  the  ground  that  the  judgment  so  ren- 
dered was  void  for  want  of  jurisdiction,  and  was  procured  by 
said  plaintiff  by  a  misrepresentation  of  fact,  and  that  said 
judgment  was  given  and  made  by  said  court  against  the 
surety  company  through  inadvertence,  surprise  and  excusa- 
ble neglect.  Affidavits  and  counter-afiSdavits  were  filed  and, 
7  CtkL  App.— 4» 


Digitized  by  VjOOQ IC 


770  Churchill  v.  More.  [7  Cal.  App. 

on  the  27th  of  May,  1907,  the  superior  court  of  Santa  Bar- 
bara county  granted  the  motion  of  said  ^lore  vacating  and 
setting  aside  said  judgment,  upon  the  grounds  that  said  judg- 
ment was  inadvertently  given,  and  at  the  time  of  the  rendi- 
tion thereof  the  court  was  without  jurisdiction  of  the  person 
of  said  surety  company  and  that  said  judgment  is  void.  Prom 
this  order  of  the  court  vacating  the  judgment  plaintiff  ap- 
peals. 

Counsel  for  both  appellant  and  respondent  discuss  in  their 
briefs  the  character  and  effect  of  the  undertaking  given  by 
the  guaranty  company.  We  think  it  not  necessary  for  a 
proper  determination  of  this  case  to  determine  whether  or 
not  the  undertaking  given  is  a  statutory  bond  or  a  common- 
law  bond,  with  or  without  consideration.  It  is  sufficient  to 
say  that  it  is  not  an  undertaking  given  under  section  942  of 
the  Code  of  Civil  Procedure,  which  provides  for  an  under- 
taking on  appeal  to  stay  execution  on  a  money  judgment,  and 
which  section  alone  provides  for  the  entry  of  a  judgment 
thereon  on  motion,  in  default  of  the  payment  of  the  judg- 
ment within  thirty  days  after  the  filing  of  the  remittitur. 
This  undertaking  being  given  in  an  action  of  claim  and  de- 
livery where  the  judgment  was  in  the  alternative,  primarily 
for  a  return  of  tiie  property  and  incidentally  for  a  money 
judgment  for  the  value  thereof  if  a  return  be  not  had,  is  not 
the  undertaking  contemplated  by  section  942,  Code  of  Civil 
Procedure:  **That  section  is  applicable  to  a  judgment  which 
directs  payment  by  the  defendant  of  a  specific  amount  of 
money,  and  which  can  be  directly  enforced  by  a  writ  of  ex- 
ecution, but  has  no  application  to  a  judgment  which  may  be 
satisfied  in  either  of  two  or  more  modes."  (Kreling  v. 
Kreling,  116  Cal.  460,  [48  Pac.  383].)  The  stipulation  in 
the  bond  of  the  surety  company  that  judgment  may  be  en- 
tered upon  motion  rests  for  its  efficacy  on  the  statute  alone. 
(Reay  v.  Butler,  118  Cal.  115,  [50  Pac.  375].)  Section  942 
being  the  only  statute  authorizing  the  rendition  of  judg- 
ment upon  motion,  it  follows  that  recovery  upon  any  bond 
other  than  one  covered  by  section  942  must  be  by  action. 
The  superior  court  had  no  jurisdiction  to  render  the  judg- 
ment in  this  case  on  motion,  and  such  want  of  jurisdiction 
is  apparent  upon  the  face  of  the  judgment.  Being  so  ap- 
parent the  judgment  was  void.  The  surety  company,  how- 
ever,  without  appealing  therefrom  or  in  any  manner  quea- 


Digitized  by  VjOOQ IC 


March,  1908.]  Chuechill  v.  More.  771 

tioning  the  jurisdiction  of  the  court,  submitted  to  subse- 
quent proceedings  resulting  in  a  full  payment  and  discharge 
of  said  judgment  and  the  same  was  satisfied  of  record.  ''Sat- 
isfaction means  payment,  and  payment  of  a  judgment  can- 
not be  treated  as  void  for  the  purpose  of  attacking  the  juris- 
diction of  the  court  that  rendered  it  The  surety  had  its 
remedy,  by  motion  or  otherwise,  to  vacate  the  satisfaction; 
but  until  set  aside  it  is  valid,  and  the  judgment  itself  has 
passed  beyond  review."  {Morton  v.  Superior  Court,  65  Cal. 
498,  [4  Pac.  491].)  In  a  subsequent  case  {Kenney  v.  Parks, 
120  Cal.  24,  [52  Pac.  40]),  the  court,  in  considering  the  case 
last  cited,  says  that  the  rule  there  laid  down  has  no  applica- 
tion when  the  party  aggrieved  has  appealed  within  the  statu- 
tory period.  In  this  case  the  surety  has  neither  procured  a 
vacation  of  the  entry  of  satisfaction  nor  sought  an  appeal 
from  the  judgment,  nor  in  any  manner  indicated  its  desire  for 
relief  therefrom.  Defendant  More  alone  moved  the  court  for 
the  vacation  of  the  judgment,  without  moving  for  a  vacation 
of  the  entry  of  satisfaction.  The  right  of  More  to  so  pro- 
ceed depends  upon  whether  or  not  he  is  aflfected  by  the  judg- 
ment If  such  judgment  against  the  surety  had  the  effect, 
under  any  circumstances,  to  determine  More's  rights,  then 
he  could  move  for  its  vacation.  (Grossman  v.  Vivienda  Water 
Co.,  136  Cal.  575,  [69  Pac.  220].)  Section  473,  Code  of  Civil 
Procedure,  authorizes  the  court  to  relieve  a  party  from  a 
judgment  or  order  taken  against  him  through  his  mistake, 
inadvertence,  surprise  or  excusable  neglect,  and  mistake  of 
law  is  comprehended  therein.  The  question  is,  therefore, 
presented  as  to  the  effect  of  this  judgment  upon  More,  for 
if  it  did  not  purport  and  did  not  in  fact  adjudge  any  relief 
against  him  personally,  or  against  any  property  belonging 
to  him,  it  did  not  in  any  wise  conclude  or  impair  his  previ- 
ously existing  rights.  The  judgment  being  void  upon  its 
face  was  open  to  collateral  attack,  and  neither  the  voluntary 
nor  coerced  payment  by  the  surety  can  have  the  effect  to 
conclude  More  in  any  action  upon  his  indemnity  contract. 
His  liability  thereon  depends  upon  the  terms  and  scope  of 
such  contract,  unaffected  by  any  void  adjudication  upon  the 
undertaking  executed  as  a  stay  bond. 

We  are  of  opinion  that,  while  the  entry  of  the  judgment 
against  the  surety  upon  an  appeal  bond  is  not  a  special  pro- 
ceeding^ but  is  in  sequence  of  the  judgment  rendered  therein 
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against  appellant^  in  which  action  against  appellant  the 
iurety  made  itself  a  party  to  the  original  action  and  pro- 
eeedings  {Batvley  v.  Gray  Bros,,  127  GaL  562,  [60  Pac.  437]}, 
Devertheless  More,  while  a  party  to  the  original  proceeding, 
was  not  affected  by  this  latter  judgment  and  was  neither  an 
aggrieved  party  who  might  appeal,  nor  one  who  might  pro- 
cure a  vacation  of  such  judgment,  unless  the  same  was  taken 
against  him  or  in  some  manner  amounted  to  an  adjudication 
by  which  he  was  concluded  in  some  right  This  not  being 
made  to  appear,  we  think  it  was  error  in  the  superior  court 
to  vacate  tiiis  judgment  upon  motion  of  More,  and  the  order 
vacating  the  same  is  reversed 

Shaw,  J«,  and  Taggart^  J^  concurred. 


[GK.  l«k  8M.    80c<»d  ApiwDals  Distnet— Hank  »,  1908.] 
Application  of  GEORQB  YUNG  for  Writ  of  Prohibition. 

PiOBiaRfOK — JvustacnoN  or  Jtrsncx's  Oouvr— Mkokmbanobs— Boav- 
VOKSMSKT  OP  TaiAL  AVTm  Misrmui/ — ^Discuncur — Abcss  Rnr- 
OT  BT  ArriAU— Tb«  writ  of  prohibition  will  not  Ik  to  pravcat  a 
trial  twt  tti^vletueanor  im  the  justiea'k  court,  bjr  nssoa  of  pwitpuas 
■Mats  of  the  trials  aftn*  ■ustrial  resohiiig  from  laihire  mt  tlis  jmif 
Is  ft^rreo  upon  s  T«rdiet»  whan  neh  poetponemeBti  do  bsI  cnead 
Iht  Umit  oi  sixtT  daj«L  Ths  sooit  had  diacretioB  to  postpoao  it  far 
SSVBO  withim  that  Usait*  mad  tho  snitablo  remedy  for  smj  alnao  of 
lis  diser«tioa  is  bj  app««a  fiua  tho  judgmoal  upom  a  proper  loeotC 

APPLICATION  for  writ  of  prohibition  to  the  Ji 
Court  of  Oraug«  Township*  Orange  County. 


Tho  facts  aro  stated  in  the  opinion  of  the 
d  W.  Pendleton,  for  Petitioner, 

The  COURT. — This  b  an  applicatkii  for  n  writ  «f  pm- 
hibition  to  be  direvted  to  the  jnstiee  eoozt  in  and 
township,  Oransw  cou:itr,  California, 

On  NoTeR\S?r  1-L  l?*  T.  petitioner  wa 
^  Tiitne  of  n  warrant  icsaed  ovt  of  aid 
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a  complaint  charging  him  with  the  violation  of  a  certain  or- 
dinance prohibiting  the  sale  of  liquor  as  in  said  ordinance 
provided.  On  February  24,  1908,  he  was  duly  brought  to 
trial,  but  owing  to  the  fact  that  the  jury  were  unable  to 
agree,  a  mistrial  resulted.  On  the  27th  of  February  follow- 
ing the  case  was,  by  an  order  of  said  justice  court,  set  for 
trial  on  the  ninth  day  of  March,  1908,  at  10  o'clock  A.  M. 
At  said  time  petitioner,  as  defendant  in  said  case,  with  his 
counsel  appeared  in  said  court  and  demanded  that  the  trial 
of  petitioner  proceed.  Said  court,  however,  continued  the 
trial  of  the  case  to  March  10,  1908.  Petitioner  by  his  coun- 
sel thereupon  moved  the  court  for  a  dismissal  of  said  charge 
against  him,  which  motion  was  then  and  there  denied.  On 
March  10, 1908,  the  day  to  which  the  case  had  been  continued, 
the  same  was  called  for  trial,  whereupon  the  justice  of  the 
court,  assigning  the  absence  of  defendant's  counsel  as  a  rea- 
son for  so  doing,  continued  the  trial  of  said  charge  against 
petitioner  to  March  26,  1908. 

Petitioner  contends  that  said  postponements  of  the  trial  of 
said  charge  against  him  were  by  said  court  made  without  suf- 
ficient or  any  cause,  and  that  by  reason  whereof  said  court 
has  no  jurisdiction  to  try  said  petitioner  upon  said  charge. 
Under  section  1052,  Penal  Code,  the  court  was  authorized, 
upon  sufScient  cause,  to  direct  the  postponement  of  the  trial 
to  another  day.  Jurisdiction  to  determine  what  constitutes 
sufficient  cause  to  justify  a  continuance  not  to  exceed  sixty 
days  is  in  the  first  instance  vested  in  the  sound  discretion  of 
the  trial  court.  It  cannot,  by  the  exercise  of  the  discretion 
thus  vested  in  it,  be  deprived  of  jurisdiction  to  try  the  case 
so  continued.  By  postponing  the  case  the  court  did  not  lose 
jurisdiction  to  try  it.  The  remedy,  if  there  was  an  abuse 
of  discretion  in  ordering  the  postponement  of  the  trial  without 
sufficient  cause,  is  on  appeal  from  the  judgment,  accompanied 
by  a  proper  record.  The  question  of  the  right  to  a  dismissal 
under  the  provisions  of  section  1382,  Penal  Code,  is  not  in- 
volved herein,  for  the  reason  that  the  trial  was  not  postponed 
a  period  of  sixty  days  beyond  the  date  of  the  mistrial.  {Ex 
parte  Ross,  82  Cal.  109,  [22  Pac.  1086] ;  People  v.  Chadvrick, 
143  Cal.  116,  [76  Pac.  884].)  The  question  of  abuse  in  this 
ease  cannot  be  reviewed  upon  an  application  for  a  writ  of  pro- 
hibition. 

The  writ  is  denied. 
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[Civ.  No.  409.    Fini  Appellate  District.— March  26,  1908.] 

MELINDA  A.  DB  WITT,  Administratrix  of  Estate  of 
BOONE  W.  DE  WITT,  Deceased,  Respondent,  v.  FLOR- 
ISTON  PULP  AND  PAPER  COMPANY,  AppeUant 

Action  fob  Death  or  Employeb — Neguoencx  or  Emplotisb — ^Explo- 
sion or  UNSArs  Iron  Elbow — Support  or  Verdict. — In  an  action 
for  the  death  of  an  employee,  caused  bj  the  negligence  of  the 
employer  in  maintaining  a  defective  and  unsafe  iron  elbow,  taken 
from  an  old,  rustj  scrap  pile,  and  forming  part  of  a  steam-pipe 
through  which  steam  was  conveyed  from  defendant's  boiler  at  its 
mill  to  an  engine  operating  the  mill,  by  the  explosion  of  which 
elbow,  and  the  escape  of  steam  therefrom,  the  employee  was  scalded 
to  death, — held,  that  the  evidence  of  the  defendant's  negligence  was 
sufficient  to  support  the  verdict  for  the  plaintiff. 

Id. — ^Province  or  Jury. — ^The  jurors  are  the  exclusive  judges  of  the 
evidence  and  of  the  credibility  of  the  witnesses,  and  they  have  the 
right  to  give  credit  to  the  testimony  supporting  their  verdict,  and 
to  draw  all  reasonable  inferences  from  it,  and  from  the  facts  proved, 
and  their  verdict  for  the  plaintiff  supported  by  sufficient  evidence 
and  inferences  of  fact   cannot  be  disturbed  upon  appeal. 

JSK — Instructions  to  bb  Construed  Tooetheb. — ^The  instructions  of 
the  court  must  be  read  as  a  whole,  and  if,  when  so  read,  they  are 
not  contradictory,  and  if  supplemented  by  each  other  they  fairly 
state  the  whole  law  applicable  to  the  case,  the  judgment  will  not 
be  reversed  merely  because  any  one  instruction  does  not  state  the 
whole  law,  with  all  of  its  modifications. 

lb. — Instructions  as  to  Duty  or  Emplotert— Jury  not  Misled. — ^In- 
structions as  to  the  duty  of  the  employer  complained  of  could  not 
have  misled  the  jury,  by  reason  of  not  stating  the  whole  law  on  that 
subject,  where  it  appears  that  the  court  repeatedly  elsewhere  stated 
that  the  duty  of  the  defendant  was  performed,  if  it  exercised 
reasonable  and  ordinary  care  in  the  selection  of  the  elbow  which 
exploded. 

In* — ^Untenable  Objection  to  Instructions — Ignoring  Qubbtions 
Inapplicable  to  Evidence. — ^An  objection  to  the  instructions  given 
that  they  ignored  the  questions  as  to  the  knowledge  of  the  deceased 
as  to  the  defective  elbow,  and  his  assumption  of  risk  of  the  danger 
thereof,  was  untenable  where  there  was  no  evidence  tending  te 
show  such  knowledge  of  the  deceased  or  his  assumption  of  such  risk. 

Id« — ^AcnoN  BY  Mother  or  Deceased — ^Evidence  Bearing  upon  Statb 
or  Heai/th  and  Expectancy  or  Life. — Where  the  action  was  by 
the  mother  of  the  deceased,  as  his  administratrix,  evidence  that  she 
had  no  illness  since  she  was  nine  years  old  was  admissible  as  bear- 
ing upon  her  state  of  health  and  her  expectancy  of  life. 
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Id. — ^EviDKNCK— Declaration  or  Deceased  as  to  Going  to  Enoinx- 
BOOic — Pkxsumption — Object. — Evidence  as  to  the  declaration  of 
the  deceased  as  to  his  going  to  the  engine-room  a  few  minutes  be- 
fore the  explosion  occurred  will  be  aided  bj  the  presumption  that  he 
was  going  there  in  and  about  the  business  of  the  defendant,  where 
there  is  no  evidence  or  contention  to  the  contrary;  and  the  fact 
that  he  stated  his  object  in  going  could  not  have  injured  the  de- 
fendant. 

Id. — Be-examination  or  Witness — ^Discretion  or  Court. — The  dis- 
cretion of  the  court  in  allowing  the  re-examination  of  a  witness 
after  his  cross-examination  as  to  evidence  as  to  which  he  had  before 
testified  in  chief,  to  give  a  more  full  explanation  as  to  his  knowl- 
edge, will  not  be  interfered  with  upon  appeal,  if  no  plain  abuse  of 
its  discretion  appears. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Thomas  F.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Snook  &  Church,  and  T.  C.  Coogan,  for  Appellant 

H.  B.  M.  Miller,  for  Respondent 

COOPER,  P.  J.— This  action  was  brought  by  the  plaintiff 
as  administratrix  of  the  estate  of  her  deceased  son,  Boone 
W.  De  Witt,  to  recover  damages  for  his  death,  while  in  the 
employ  of  the  defendant,  such  damages  alleged  to  have  been 
caused  by  its  negligence. 

The  case  was  tried  before  the  court  with  a  jury,  and  a 
verdict  was  rendered  in  favor  of  the  plaintiff,  upon  which 
judgment  was  duly  entered. 

Defendant  made  a  motion  for  a  new  trial,  which  was  de- 
nied. This  appeal  is  from  the  judgment  and  the  order  deny- 
ing the  defendant's  said  motion. 

It  is  claimed  that  the  evidence  is  insufficient  to  support 
the  verdict,  and  that  the  evidence  does  not  show  that  the 
defendant  was  guilty  of  such  negligence  as  will  entitle  the 
plaintiff  to  recover.  This  is  the  first  and  most  important 
point  in  the  case. 

It  appears  without  conflict  that  at  the  time  of  the  injury 
the  defendant,  a  corporation,  was  engaged  in  the  manufacture 
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of  pulp  and  paper  in  its  pulp  and  paper  mills  at  Floriston, 
in  Nevada  county,  California^  and  that  the  deceased  was,  and 
for  some  weeks  prior  thereto  had  been,  in  its  employ  as  a 
millwright.  While  so  employed  in  the  engine-room  of  the  de- 
fendant about  his  usual  business,  doing  the  work  required  of 
him,  and  with  no  suggestion  of  negligence  on  his  part,  an 
iron  elbow,  forming  part  of  a  steam-pipe  through  which  steam 
was  conveyed  from  defendant's  boiler  at  its  mill  to  an  engine 
in  said  engine-room,  burst,  and  by  the  explosion  blew  out  a 
partition  between  the  said  engine  and  said  elbow,  and  by  the 
escape  of  the  steam  so  badly  scalded  and  burned  the  deceased 
that  he  died  of  his  injuries  on  the  following  day. 

It  is  alleged  that  the  injuries  to  deceased  ^  Vere  caused  by 
and  through  the  carelessness  and  negligence  of  the  said  de- 
fendant in  this:  that  said  elbow  which  exploded  as  herein- 
before stated  was,  by  the  said  defendant,  attached  to  the 
said  steam-pipe  of  which  it  formed  a  part  on  the  twenty-sixth 
day  of  December,  1903,  and  at  the  time  of,  and  immediately 
prior  to  its  being  so  attached,  it  was  old,  rusty,  decayed,  de- 
fective, unsafe  and  unfit  for  the  purposes  for  which  it  was 
intended  to  be  and  was  used  by  defendant;  that  of  these  facts 
the  said  defendant  had  full  notice  and  knowledge." 

After  a  careful  examination  of  the  evidence  we  are  of  the 
opinion  that  it  sustains  the  verdict 

John  H.  Brightwell,  a  steam-fitter  by  trade,  was  working 
for  said  defendant  in  such  capacity  at  the  time  deceased  was 
injured.  He  testified  in  part  as  follows:  ''The  elbow  which 
exploded  was  put  in  by  me  between  the  twenty-fifth  and 
twenty-eighth  days  of  December,  under  the  instructions  of 
Mr.  Woodford,  the  master  mechanic,  who  had  charge  at  the 
mill  of  putting  in  these  elbows.  There  was  no  material  about 
the  shop  to  select  from,  and  I  got  the  elbow  from  the  junk 
pile  at  the  back  of  the  shop.  I  told  Woodford  that  I  found 
the  elbow  out  in  the  junk  pile,  and  said  to  him  that  he  should 
put  off  the  matter  of  putting  in  this  elbow,  and  get  some 
new  fittings,  and  that  possibly  he  could  get  it  from  Reno; 
that  the  elbow  was  not  safe  to  put  in;  and  he  said,  'Put  it 
in,'  he  would  take  the  chances  of  its  blowing  up,  or  some- 
thing to  that  effect,  and  that  they  figured  on  starting  it  up 
on  the  28th  of  December.  This  conversation  occurred  in  the 
pipe-shop  on  the  25th  of  December.  On  Woodford's  instruc- 
tions I  put  the  elbow  on  the  pipe  that  was  connected  with 
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the  separator.  It  was  a  6-inch  pipe  to  convey  steam  from  the 
boiler-house  to  the  engine.  It  was  something  over  two  hun- 
dred feet  from  the  boiler-house  to  the  engine-room.  Steam 
was  first  passed  through  the  pipe  after  the  elbow  was  put 
on  about  7  o'clock  in  the  morning,  possibly  earlier;  had  been 
passing  through  up  to  the  time  of  the  explosion,  which  oc-  . 
curred  about  4  o'clock  in  the  afternoon.  I  got  that  elbow 
in  the  junk  pile  between  the  machine-room  and  the  pipe- 
room.  I  saw  Woodford  after  I  found  it,  after  12  o'clock 
Christmas  day,  and  said,  'Frank,  I  have  been  looking  all 
over  the  place  for  an  elbow,  and  have  found  only  one.  I  got 
it  out  here  on  the  junk  pile.  I  don't  think  it  is  safe  to  put  it 
on  the  steam  line.'  I  told  him  it  had  been  lying  out  there 
and  might  be  cracked  from  cold  weather.  I  hadn't  seen  any 
indications  of  it  being  cracked,  but  there  was  sulphite  on  it, 
and  the  threads  were  bad  at  one  end." 

Woodford,  the  defendant's  head  machinist,  testified  in  sub- 
stance as  follows:  ''I  had  a  talk  with  Brightwell  in  relation 
to  putting  in  the  separator.  The  first  I  remember  of  saying 
anything  to  Mr.  Brightwell  in  regard  to  that  was  that  Mr. 
Shepard  wanted  to  get  it  in  its  place;  Brightwell  said  they 
were  short  of  elbows.  This  was  in  the  pipe-shop.  He  told 
me  he  didn't  want  to  put  anything  on  that  had  been  used 
around  the  sulphite.  I  said  I  guessed  we  could  find  some 
elbows.  I  found  one  fiange  elbow  in  the  warehouse  and  one 
screw  elbow  in  the  machine-shop  which  looked  like  a  new  one. 
I  called  Mr.  Brightwell 's  attention  to  the  two  elbows  and  the 
same  day  or  the  next  day  I  met  him  between  the  machine- 
shop  and  the  machine-room,  and  showed  him  lying  along  the 
passageway  a  screw  elbow  with  a  short  piece  of  pipe  screwed 
in  each  end." 

The  witness  Allen  testified  that  he  was  present,  and  heard 
a  conversation  between  Woodford  and  Brightwell,  which  he 
narrated  as  follows:  "Mr.  Woodford  walked  around  and  ex- 
amined the  elbow.  He  said,  'This  elbow  is  all  right;  put 
it  in,  and  I  will  go  out  in  the  machine-room  and  get  another.'  " 

The  witness  Campbell  testified  that  he  heard  a  conversa^ 
tion  between  Brightwell  and  Woodford,  and  that  as  he  re- 
membered the  conversation  it  was  as  follows:  ** Brightwell 
spoke  to  Woodford  and  told  him  that  he  was  not  able  to 
find  elbows  that  were  safe  to  put  on  that  steam  line,  and  he 
also  spoke  about  an  elbow  found  on  the  scrap  pile,  and  I 
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think  he  showed  this  elbow  to  Woodford,  and  Woodford  told 
him  it  was  all  right,  to  put  it  in.  Brightwell  spoke  about 
putting  it  off  for  a  day  and  seeing  if  they  could  get  an  elbow 
from  Reno.  Woodford  said  he  didn't  think  they  could  get 
them  there." 

The  witness  McKay  gives  his  version  of  the  same  or  a  simi- 
lar conversation  as  follows:  "Woodford  came  in  and  Bright- 
well  told  him  that  he  had  hunted  all  over  the  place,  and  he 
could  not  find  fittings  that  were  good  to  put  on  this  new 
work  of  piping  up  to  the  engine — ^the  steam-pipe  between  the 
engine  and  boiler.  Woodford  asked  if  he  had  any  fittings  at 
all,  and  he  said,  'Yes,'  that  he  had  one  that  he  found  on  the 
•crap  pile,  and  that  he  didn't  like  to  put  it  on  on  that  account, 
that  he  would  rather  send  to  Reno  and  get  one.  Woodford 
walked  around  and  looked  at  it  while  it  was  lying  on  the 
bench,  and  said,  'Jack,  that  is  all  right.  Go  ahead  and  put 
it  in.    That  engine  must  be  started  up  Monday  morning.'  " 

In  cross-examination  Woodford  was  questioned  as  to  these 
conversations,  and  answered  as  follows:  ** Question:  Mr. 
Brightwell  and  three  or  four  witnesses  all  testified  that  that 
elbow  which  is  there  on  the  table,  Plaintiff's  Exhibit  A  in  the 
case,  was  shown  to  you  at  the  mill  of  the  defendant  at  Floris- 
ton a  little  after  1  o'clock  on  December  25th,  1903,  by  Mr. 
Brightwell,  and  that  Mr.  Brightwell  told  you  it  was  not  safe 
to  put  on  the  steam  line  that  was  used  to  connect  up  the  re- 
ceiver. Now,  are  you  willing  to  swear  positively  that  no 
such  statement  was  ever  made  to  you  by  Mr.  Brightwell  at 
that  time  and  placet  (Answer:)  I  cannot  recall  it,  no,  sir. 
(Question:)  But  you  won't  swear  positively  that  that  did  not 
occur t  (Answer:)  I  won't  swear  positively  that  there  was 
not  a  conversation.    I  recall  some  of  it." 

Prom  the  above  it  may  be  conceded  that  the  elbow  was  the 
part  of  the  pipe  that  exploded,  and  that  by  this  means  the 
injury  occurred.  It  exploded  on  the  same  day  and  a  few 
hours  after  it  was  put  in.  The  elbow  was  taken  from  an  old 
scrap  pile.  If  the  testimony  of  the  witnesses  above  named 
is  true,  Woodford  was  told  about  the  unfitness  and  unsafe- 
ness  of  the  elbow,  and  notwithstanding,  he  directed  that  it 
be  put  in  so  that  the  engine  might  be  started  up.  The  jurors 
were  the  exclusive  judges  of  tie  evidence  and  of  the  credi- 
bility of  the  witnesses.  They  had  the  right  to  give  credit 
to  the  testimony,  to  draw  all  reasonable  inferences  from  it 
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and  from  the  facta  proven.  In  this  case  it  would  violate 
the  settled  practice  of  the  courts  of  appeal  for  us  to  inter- 
fere with  the  verdict. 

Counsel  claim  that  the  court  erred  in  its  instruction  to 
the  jury,  and  special  stress  is  placed  upon  the  giving  of  the 
following  instructions  at  the  request  of  the  plaintiff: 

"First  The  Court  instructs  you  that  it  is  the  duty  of  an 
employer  to  furnish  his  employees  with  reasonably  safe  tools 
and  appliances  for  the  doing  of  the  work  intended  to  be  done 
thereby;  to  furnish  them  with  a  reasonably  safe  and  suit- 
able place  to  work,  and  to  keep  such  tools,  implements  and 
appliances  and  such  place  of  work  in  that  condition,  and  for 
his  failure  so  to  do  resulting  in  injuries  to  his  employees, 
to  which  their  own  acts  or  omissions  have  not  proximately 
contributed,  he  is  responsible  in  damages. 

''Second.  If,  therefore,  you  believe  from  all  the  evidence 
in  the  case  that  the  plaintiff's  intestate,  while  in  the  em- 
ployment of  the  defendant,  was  injured  as  alleged  in  the 
complaint,  and  died  as  a  result  thereof,  and  such  injuries 
were  caused  by  the  failure  of  the  defendant  to  furnish  rea- 
sonably safe  and  suitable  tools,  implements  or  appliances  with 
which  to  do  the  work  intended  to  be  done  thereby,  or  from 
its  failure  to  furnish  plaintiff's  intestate  with  a  reasonably 
safe  and  suitable  place  in  which  to  work,  and  that  the  acts 
or  omissions  of  said  deceased  did  not  proximately  contribute 
to  such  injuries,  it  will  be  your  duty  to  render  a  verdict  in 
favor  of  the  plaintiff  and  against  the  defendant.'' 

It  is  claimed  that  the  above  instructions  do  not  state  the 
law  correctly,  for  the  reason  that  they  state  the  law  to  be 
that  it  is  the  duty  of  the  employer  to  furnish  safe  tools  and 
appliances,  whereas  the  law  only  requires  that  he  should  use 
reasonable  and  ordinary  care  in  the  selection  of  such  toola 
and  appliances. 

Instructions  must  be  read  as  a  whole,  and  when  so  read, 
if  they  are  not  contradictory,  and  if,  supplemented  by  each 
other,  they  fairly  state  the  law,  a  case  will  not  be  reversed 
because  any  one  instruction  does  not  state  all  the  rule  with 
its  modifications.  Now,  under  the  law  it  is  the  duty  of  the 
employer  to  furnish  his  employees  with  reasonably  safe  tools 
and  appliances  for  the  doing  of  the  work  intended  to  be  done 
thereby.  The  law  is  so  stated  by  all  the  authorities.  If  it  were 
not  so  then  we  would  have  the  converse — that  it  is  not  the 
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duty  of  the  employer  to  famish  his  employees  with  safe 
and  suitable  tools  and  appliances.  The  duty  of  the  em* 
ployer  is  performed,  however,  when  he  exercises  reasonable 
and  ordinary  care,  such  as  a  reasonably  prudent  man  would 
exercise,  in  the  selection  of  tools  and  appliances  for  the  uses 
and  purposes  for  which  they  are  intended.  The  instructions 
complained  of  do  not  give  the  last  rule  stated,  or,  in  other 
words,  they  do  not  instruct  the  jury  as  to  when  or  how  the 
duty  is  performed ;  but  elsewhere  the  jury  are  fully  instructed 
as  to  such  duty.  We  find  that  the  court,  in  other  parts  of 
its  instructions,  plainly  instructed  the  jury  as  follows:  ''If 
you  believe  from  the  evidence  that  the  elbow  in  question 
was  reasonably  safe  and  proper  to  be  used  by  the  defend- 
ant you  must  render  your  verdict  in  favor  of  the  defendant 
The  defendant  is  not  responsible  for  the  use  even  of  an 
elbow  which  is  shown  to  be  defective,  unsafe  or  unfit,  unless 
the  plaintiff  has  also  proved  that  the  defendant  either  knew, 
or  had  the  means  of  knowing  by  the  exercise  of  ordinary 
care,  that  the  elbow  was  so  defective,  unsafe  or  unfit."  And 
again:  "The  defendant  is  not  required  by  law  to  furnish 
appliances  which  are  absolutely  safe,  nor  is  the  defendant 
required  by  law  to  resort  to  all  possible  tests  or  methods  of 
examination.  The  defendant  is  required  only  in  this  be- 
half to  exercise  that  reasonable  amount  of  care,  skill  and 
prudence  which  reasonably  careful  men  exercise  in  the  trans- 
action of  their  accustomed  business.''  And  again:  "If  the 
machinery  be  of  an  ordinary  character  and  such  as  can  with 
reasonable  care  be  used  without  danger  to  the  employee,  it 
is  all  that  can  be  required  of  the  employer.  This  is  the  limit 
of  his  responsibility  and  the  sum  total  of  his  duty.'' 

It  seems  to  us  that  the  instructions  complained  of  could 
not  have  misled  the  jury  when  the  court,  as  we  have  shown, 
repeated  time  and  again,  that  the  duty  of  the  defendant 
was  performed  if  it  exercised  reasonable  and  ordinary  care 
in  the  selection  of  the  elbow.  The  jury  evidently  believed 
from  the  testimony  that  defendant  did  not  use  that  degree 
of  care  which  a  reasonably  prudent  man  would  use  in  the 
selection  of  the  elbow.  It  is  no  doubt  the  general  rule  that 
when  the  court  instructs  a  jury  upon  what  state  of  fact  they 
may  find  a  verdict  the  instructions  should  include  all  the 
facts  in  controversy  upon  which  evidence  has  been  offered 
material  to  the  rights  of  the  defendant  or  the  plaintiff,  as 
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the  case  may  be;  but  this  role  must  be  reasonably  applied, 
in  view  of  the  whole  record  and  all  the  instructions,  for  the 
purpose  of  determining  as  to  whether  or  not  the  jury  may, 
as  reasonable  men,  have  been  misled  by  the  instruction. 

The  views  herein  expressed  are  supported  by  the  decision 
of  our  supreme  court  in  Stephenson  v.  Southern  Pacific  Co., 
102  Cal.  143,  [34  Pac.  618,  36  Pac.  407],  which  was  decided 
by  the  court  in  bank  after  a  petition  for  rehearing  had  been 
granted.  It  is  there  said:  **The  following  instruction  was 
given  at  the  request  of  the  plaintiff:  *If  the  jury  believe  from 
the  evidence  that  the  defendant  was  guilty  of  negligence  as 
charged  in  the  complaint,  and  that  the  plaintifF  was  injured 
thereby,  your  verdict  should  be  for  the  plaintiff;  and  that, 
whether  such  negligence  appears  or  is  proved  by  the  testi- 
mony on  the  part  of  the  plaintiff  or  by  defendant's  own  wit- 
nesses.'  This  instruction  entirely  ignores  the  question  of 
contributory  negligence  on  the  part  of  the  plaintiff,  and 
is  therefore  not  in  itself  a  complete  and  correct  statement  of 
the  law;  and  the  defendant  insists  that  the  judgment  should 
be  reversed  for  this  reason.  In  answer  to  this  contention  it 
is  sofScient  to  say  that  the  rule  is  well  settled  here  that  in- 
structions are  to  be  read  and  considered  as  a  whole;  and 
the  fact  that  when  taken  separately  some  of  them  may  fail 
to  enunciate  in  precise  terms  and  with  legal  accuracy  prop- 
odtions  of  law  does  not  necessarily  render  them  erroneous. 
It  18  sufficient  if  all  the  instructions  taken  together  and  not 
being  inconsistent  with  each  other  or  confusing,  shall  give 
to  the  jury  a  fair  and  just  notion  of  the  law  upon  the  point. 
{Davis  V.  Button,  78  Cal.  247,  [18  Pac.  133,  20  Pac.  646] ; 
People  V.  Lee  Chuck,  78  Cal.  339,  [20  Pac.  719] ;  Uonaghan 
y.  Pacific  Rolling  MM  Co.,  81  Cal.  190,  [22  Pac.  875] ;  Mur^ 
ray  y.  White,  82  Cal.  119,  [23  Pac.  35] ;  Doty  v.  O'Nea,  95 
Cal.  244,  [30  Pac.  526] ;  People  v.  Turcott,  65  Cal.  126,  [3 
Pae.  461].)  Tested  by  this  rule,  we  do  not  think  the  particu- 
lar instruction  complained  of  could  possibly  have  misled  the 
jury.*' 

In  this  case  the  instructions  must  be  read  as  though,  after 
stating,  ^'It  will  be  your  duty  to  find  a  verdict  in  favor  of 
the  plaintiff  and  against  the  defendant,''  the  following  words 
were  added:  ''but  I  instruct  you  that  if  the  defendant  used 
reasonable  and  ordinary  care  in  furnishing  tools  and  ap- 
pliances it  complied  with  the  law,  and  must  be  deemed  to 
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have  furnished  reasonably  safe  and  suitable  ImplementB  or 
appliances." 

There  is  no  merit  in  the  claim  that  the  instructions  with- 
drew from  the  jury  the  question  as  to  plaintiff 's  knowledge 
of  any  defect  in  the  elbow,  or  of  his  assumption  of  the  risk. 
We  find  no  evidence  even  tending  to  show  that  plaintiff  knew 
of  any  defect  in  the  elbow,  or  that  he  assumed  the  risk  of 
the  danger  from  such  defective  elbow. 

Other  instructions  are  complained  of,  but  it  is  sufficient 
to  say  that  we  have  examined  them,  and  find  no  prejudicial 
error  in  the  giving  or  refusing  of  any  instruction.  The  in- 
structions as  a  whole  fully  and  fairly  stated  the  law  to  the 
jury  applicable  to  the  case. 

The  plaintiff  testified  that  she  was  past  fifty-one  years  of 
age;  that  her  health  was  good.  She  was  then  asked,  under 
the  defendant's  objection  if  she  had  ever  been  sick  in  her 
life.  She  answered,  **Not  since  I  was  nine  years  old."  It 
is  now  claimed  that  the  court  erred  in  permitting  the  ques- 
tion and  the  answer  thereto.  It  seems  to  be  conceded  that 
the  action  being  by  a  mother  for  the  loss  of  her  son,  the  evi- 
dence as  to  the  health  of  plaintiff  was  material  on  the  ques- 
tion as  to  her  expectancy  of  life.  We  cannot  say  that  the 
fact  that  plaintiff  had  not  been  ill  since  she  was  nine  years 
old  would  not  be  a  factor  in  determining  her  condition  of 
health  and  her  expectancy  of  life.  There  was  no  error  in 
the  ruling. 

The  witness  Brightwell  was  permitted,  under  defendant's 
objection,  to  testify  to  a  conversation  he  had  with  the  de- 
ceased about  five  minutes  before  the  accident;  the  testimony 
of  the  witness  being  given  in  answer  to  a  question  was  as 
follows:  ''He  said,  'I  have  a  letter  from  some  parties  that 
we  have  met  before,  and  I  will  let  you  read  it  after  a  while. 
I  am  going  down  to  the  engine-room  to  look  after  the  en- 
gine. I  will  put  in  a  liner,'  or  something  to  that  effect.  'I 
am  afraid  they  are  running  hot  on  the  boys.'  "  Defendant 
moved  to  strike  out  from  this  answer  all  except  the  words, 
"I  am  going  down  to  the  engine-room."  The  court  in  rul- 
ing said,  "That  portion  of  the  answer  can  stand  that  he  was 
going  down  to  the  engine-room  to  look  after  some  liner,  or 
something  to  that  effect.  The  rest  wUl  be  stricken  out." 
The  objection  is  to  that  portion  of  the  answer  as  to  the  fact 
that  the  witness  was  going  ''to  look  after  the  engine."    There 
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is  no  objection  to  the  portion  of  the  answer  in  which  de- 
ceased said  he  was  going  to  the  engine-room.  The  fact  that 
he  stated  his  object  in  going  could  not  have  injured  the  de- 
fendant. It  will  be  presumed  that  he  was  going  there  in 
and  about  the  business  of  the  defendant.  There  is  no  con- 
tention that  deceased  was  at  a  place  where  he  should  not  have 
been  on  an  independent  mission  of  his  own  at  the  time  he 
was  injured.    The  ruling  was  not  erroneous. 

The  witness  BrightweU  was  asked  in  redirect  examination 
the  following  question:  "Did  you  ever  know  of  an  instance 
in  your  career  as  a  steam  pipe-fitter  where  an  elbow  was 
taken  off  a  scrap  pile  where  it  had  been  lying  for  a  year, 
and  you  didn't  know  how  it  got  there  or  who  took  it  off; 
in  any  such  case  did  you  ever  know  of  an  elbow  being  put 
on  a  steam  line  of  the  kindf"  To  this  question  the  defend- 
ant objected  on  the  ground  that  it  was  incompetent,  irrele- 
vant and  immaterial  and  not  redirect  examination;  calling 
for  the  conclusion  of  the  witness.  The  court  overruled  the 
objection,  and  the  witness  answered:  ''I  have  never  known 
of  any  occurrence  of  that  kind."  It  is  now  claimed  that 
the  question  and  the  answer  were  immaterial,  and  that  the 
court  erred  in  not  sustaining  defendant's  objection  thereto. 
The  witness  had  testified,  in  answer  to  questions  by  defend- 
ant in  cross-examination,  that  there  '^are  lots  of  such  kind 
of  elbows  in  use,"  and  that  '^an  old  elbow  which  has  stood 
the  test  is  better  than  a  new  one";  and  as  to  other  matters 
in  connection  with  getting  the  elbow  from  the  scrap  pile. 
The  question  was  evidently  asked  for  the  purpose  of  show- 
ing the  knowledge  of  the  witness  as  to  the  use  of  old  elbows, 
and  of  this  particular  one  that  was  taken  from  the  scrap  pile. 
It  was  to  some  extent  going  over  the  matters  to  which  the 
witness  had  already  testified,  but  for  the  purpose  evidently 
of  obtaining  a  more  full  explanation  of  his  knowledge  as  to 
the  use  of  such  old  elbows.  In  such  cases  much  is  left  to  the 
discretion  of  the  lower  court  as  to  allowing  a  question  of 
this  kind.  It  would  have  to  be  a  plain  abuse  of  such  dis- 
cretion in  a  case  where  improper  testimony  material  to  the 
issue  was  by  this  means  brought  out,  that  would  justify  us 
in  interfering  with  the  discretion  of  the  trial  court. 

Many  other  rulings  are  excepted  to  and  discussed  in  the 
briefs,  but  we  have  not  deemed  it  necessary  to  consider  them  in 
detail    We  have  noticed  those  which  we  deem  the  most 
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plausible;  and  as  we  find  no  merit  in  them,  we  have  not 
deemed  it  necessary  to  discuss  the  others. 
The  judgment  and  order  are  affirmed. 

Hall,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  25,  1908. 
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INDEX. 

ACCOUNT  STATED. 

1.  AoENCT  FOB  Defendant— Want  of  Pkeliminart  Proof—Supply 
OF  Evidence — Harmless  Buling. — ^Where,  in  proving  a  cauie  of 
action  upon  an  account  Btated,  it  was  objected  that  the  account 
was  admitted  in  evidence  without  sufficient  preliminaiy  proof  of  the 
agenej  of  one  who  assumed  to  represent  the  defendant  in  agreeing 
to  the  account,  granting  that  the  ruling  was  erroneous,  it  was  with- 
out prejudice,  where  proof  that  he  was  superintendent  and  gen- 
eral manager  of  the  defendant  corporation  was  immediately  sup- 
plied bj  sufficient  evidence.     (Bradj  ▼.  Banch  Mining  Co.,  182.) 

5.  Order  of  Proop— Discretion  of  Court. — ^The  order  of  proof  !s 
largely  within  the  discretion  of  the  trial  court,  and  its  action  will 
not  be  reviewed  if  no  abuse  of  discretion  appears.     (Id.) 

8.  Action  on  Assigned  Claim — Stipulation — Proof  Unnecessary. — 
In  an  action  on  an  assigned  claim,  where  it  is  stipulated  and  ad- 
mitted bj  defendant  at  the  trial  that  the  amount  sued  upon  for 
this  claim  is  the  correct  amount  due,  no  proof  is  necessary  on  luch 
claim.     (Id.) 

4.  ORDot  for  Payment  of  Whole  Fund— Equitable  Assignment. — 
An  order  for  the  payment  of  money,  which  relates  to  the  whole 
amount  of  the  fund  in  the  hands  of  the  one  upon  whom  it  is 
drawn  belonging  to  the  drawer,  operates  as  an  equitable  assign- 
ment of  the  claim.     (Id.) 

6.  Pleading — Indebtedness — Insuppicient    Denial — Want    of    In- 

formation AND  Belief. — The  defendant  must  be  held  to  know 
whether  he  is  indebted  to  the  plaintiff  or  not,  and  his  denial  of 
the  indebtedness,  based  upon  a  want  of  information  and  belief, 
raises  no  issue.  (Id.) 
6.  Tripling  Sum — Maxim — Support  op  Finding. — Where  a  disputed 
sum  is  comparatively  trifling,  the  maxim  "De  minimis  lex  nan 
curat"  may  be  applied,  though  the  evidence  in  support  of  it  may 
•eem  unsatisfactory  to  us;  yet  it  is  held  that  it  cannot  be  said  that 
the  evidence  is  insufficient  to  support  a  finding  as  to  such  inm. 
(Id.) 

ADVERSE  POSSESSION. 

1.  Action  to  Quiet  Title— Former  Judgment  in  Ejectment  Ad- 
missible IN  Rebuttal. — Where  one  of  the  defendants  in  an  actum 
7  CaL  App.— 50  (7o5) 
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ADVERSE  POSSESSION  (Condnued). 

to  quiet  title  relied  upon  a  presumptive  title  bj  adverse  possesaioii, 
and  denied  knowledge  of  a  prior  ejectment  suit,  and  also  relied 
upon  a  prior  tax  title,  the  former  judgment  in  the  ejectment  rait 
was  admissible  in  rebuttal  to  show  that  she  was  a  partj  defendant 
to  the  ejectment  suit,  and  that  the  tax  title  relied  upon  was  oon* 
eluded  by  the  judgment  therein.     (Nemo  ▼.  Farrington,  443.) 

2.  Support  or  Findings  Aoainst  Adverse  Possession. — HelS,  that  the 
evidence  is  sufficient  to  support  the  findings  against  the  adverse  pos- 
session claimed  in  favor  of  such  defendant,  as  against  the  plain- 
tiff's grantor;  and  that  plaintiff,  since  the  date  of  his  deed  from 
such  grantor,  has  been  and  is  the  owner  in  fee  in  possession  and 
entitled  to  the  possession  of  the  property.     (Id.) 

S.  Claiic  Under  Deed — ^Datb  Specified — Rebutting  Evidenc»^ 
Prior  Death  of  Grantor — Records  of  Estate — ^Testimony — ^Fail- 
ues  to  Object. — Where  a  defendant  claimed  under  a  deed  of  a 
specified  date,  the  records  of  the  estate  of  the  deceased  grantor  were 
admissible  in  rebuttal  to  show  his  death  at  that  date,  where  not 
objected  to  as  not  the  best  evidence,  and  where  the  date  of  tfaa 
death  was  also  proved  by  the  testimony  of  a  witness,  to  whieh  no 
objection  was  made.     (Id.) 

4.  SlTBSEQUENT   DeID    TO    PI.AINTIFF — COLOR   OF   TiTLB — CLAIM    OF   Al>- 

▼ERSE  Possession — Order  of  Proof  Imicaterial. — ^The  faet  that  a 
eertain  deed  in  defendant's  chain  of  title  had  been  executed  prior 
to  a  deed  from  the  same  grantor  to  the  plaintiff  does  not  preelude 
the  admission  of  such  subsequent  deed  in  evidence,  in  order  to  show 
eolor  of  title,  in  support  of  a  claim  of  adverse  possession  in  the 
plaintiff  against  the  defendant.  Any  error  in  the  order  of  fueh 
proof  in  rebuttal  was  without  prejudice.     (Id.) 

See  Easement,  9-13;   Quieting  Title. 
AFFIDAVIT  OF  MERITS.    See  Judgment,  1,  5;  Mortgage,  S. 

AGENCY. 

1.  Lease  for  a  Year  bt  Agents — ^Written  A^uthoritt  Bequirsd. — ^A 
contract  for  a  lease  bj  agents  of  the  owner  to  commence  in  future 
and  to  continue  for  one  year,  without  written  authority  from  the 
owner  to  make  such  lease,  is  void.     (Goldstein  v.  Webster,  705.) 

2.  License  to  Agents  to  Lease  Subject  to  Approval — Approval 

Withheld — Valid  Lease  by  Owner  to  Third  Party. — Where  the 
owner  granted  a  license  to  the  agents  to  lease  subject  to  approval, 
and  the  lease  made  by  the  agents  was  not  approved,  the  license  was 
thereby  revoked,  and  a  lease  subsequently  made  by  the  owner  to 
a  third  party  was  valid.     (Id.) 

5.  Forcible  Entry  and  Detainer  Against  Owner  rt  Lesser  of 

Agents— Possession  not  Taken — ^Nonsuit.— Where  no  posseasioa 
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was  ever  taken  under  the  lease  granted  bj  the  agents,  an  action  of 
forcible  entry  and  detainer  will  not  lie  by  their  lessee  against  the 
owner,  who  entered  peaceablj  and  leased  to  the  third  party,  and 
placed  him  in  possessioUi  and  a  nonsuit  was  properly  granted  in 
fuch  action.     (Id.) 

See  Account  Stated,  1;  Fraud,  7,  13-23;  Gift;  Pledge. 

APPEAL. 

1.  Appeal  fboic  Judgment — Absencs  of  Evidbnce— Pbesxjicption 
— ^Falsb  Testimony  not  Beviewablb. — ^Where  the  appeal  is  from 
the  judgment-roll,  without  any  bill  of  exceptions  or  evidence  set 
forth,  it  must  be  presumed  that  the  evidence  was  sufficient  to  tut- 
tain  the  findings  and  judgment,  and  a  statement  in  appellant's  brief 
that  the  judgment  was  procured  upon  false  testimony  cannot  be 
eonsidered.  If,  however,  the  evidence  were  presented,  the  question 
whether  it  It  false  or  not  is  one  of  fact  to  be  determined  by  the 
trial  court,  whose  determination  of  matters  of  fact  is  usually  con- 
elusive  upon  appeal.     (McFarland  ▼.  Matthai,  599.) 

S.  Estates  of  Deceased  Persons  —  Order  Fizing  Compensation 
OF  Attorney. — ^Parties  interested  in  the  estate  of  a  deceased 
person  have  the  right  to  appeal  from  an  order  of  the  superior 
eourt  making  an  allowance  to  the  attorney  for  the  executor  of 
compensation  for  extraordinary  services  to  be  paid  out  of  the  funds 
of  the  estate  by  the  executor.     (Estate  of  Louis  Riviere,  755.) 

5.  MonoN  TO  Dismiss. — Such  an  appeal  cannot  be  dismissed  in  ad- 
vance of  the  hearing,  on  the  ground  that  it  has  no  merit.     (Id.) 

4.  Review  of  Evidence. — ^When  an  appeal  is  taken  from  a  judgment 
more  than  sixty  days  after  its  rendition,  a  bill  of  exceptions  pur- 
porting to  contain  certain  evidence  had  upon  the  trial  cannot  be 
considered.     (Los  Angeles  Brewing  Co.  v.  Klinge,  550.) 

6.  Appeal  from  Judgment— Bill  or  Exceptions  Part  of  Judq- 
MENT-ROLL — Presumption« — Upon  an  appeal  from  the  judgment 
a  bill  of  exceptions  contained  in  the  record  is  part  of  the  judg- 
ment-roll, and  is  presumed  to  contain  all  of  the  evidence  material 
to  the  rulings  to  which  exceptions  were  reserved  and  which  are 
specified  therein;  and  in  such  case  no  intendment  can  exist  in  sup- 
port of  the  judgment  that  error  therein  was  caused  by  evidenee 
not  contained  in  the  bill  of  exceptions.     (Lunnun  v.  Morris,  710.) 

6.  Review — Opinion  of  Trial  Judge. — The  opinion  of  the  trial  judge 
constitutes  no  part  of  the  record  upon  appeal;  and  assuming  the 
reasons  assigned  for  his  rulings  to  be  erroneous,  error  cannot  be 
predicated  thereon.     (Spencer  ▼.  McCament,  84.) 

T.  Review  of  Evidence— Conflict^— Trial  by  One  Judge— Ordbi 
Denying  New  Trial  by  Another  Judos.— The  application  of  tlM 
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rale  that  the  appellate  eonrt  will  not  disturb  an  order  denjing 
ft  new  trial,  where  the  OTidenee  is  conflicting,  is  not  affected  bj 
the  fact  that  the  trial  was  before  one  judge,  and  that,  after  his 
death,  the  order  denying  a  new  trial  was  made  bj  another  judge  who 
did  not  hear  the  evidence.     (Whitaker  t.  California  Boor  Co.,  757.) 

8.  Foundation  or  Bulb. — ^The  rale  that  the  appellate  will  not  disturb 
the  finding  of  the  trial  court  upon  conflicting  evidence  is  founded 
upon  the  essential  distinction  between  trial  and  appellate  eourta, 
and  grows  out  of  a  consideration  ef  jurisdiction.     (Id.) 

9.  Law  07  thx  Cass — ^Decision  xtpon  Fo&meb  Appeal. — A  decision 
upon  a  former  appeal  Is  the  law  of  the  case,  upon  the  same  state 
ef  facts.     (Davis  y.  Pacific  Improvement  Co.,  452.) 

10.  Review — ^Burden  to  Show  Ebboe — Peesuicptions. — The  burden  is 
upon  the  appellant  to  show  error  in  the  record  upon  appeal;  and 
the  presumptions  are  in  favor  of  the  judgment  of  the  eonrt  b»- 
low.     (Kemo  v.  Farrington,  443.) 

11.  Review — Sxtppoet  or  Judgment — Insupfiodent  Specipigationb  iob 
New  Tbial — Afpibmanob. — On  appeal  from  the  judgment  and 
from  an  order  denying  a  new  trial,  where  the  findings  fully  sup- 
port the  judgment  for  the  respondent,  and  there  are  no  sufilcient 
specifications  of  error,  or  of  insufficiency  of  the  evidenee  to  support 
the  findings  in  the  motion  for  a  new  trial,  the  judgment  and  order 
appealed  from  must  be  affirmed.  (Meek  v.  Bouthera  California  By. 
Co.,  600.) 

12.  Oenebal  SPEGmcATioN  iNsumoiENi^— Rttls  as  to  Absence  ov 

Evtoengb  Inafpucable. — ^A  general  specification  Is  insufficient 
where  there  it  more  than  one  finding,  and  it  is  impossible  to 
ascertain  which  finding  is  attacked;  and  the  rale  where  there  is  an 
•ntire  absence  of  evidence  is  inapplicable  where  one  of  tiie  findings 
is  dearly  supported  by  evidence.     (Id.) 

IS.  Suit  in  Equity — ^Tbansfkb  to  Bupbexe  Coubt — ^REntANsna— 
JuBisoicnoN  OF  MonoN  to  Dismiss. — ^Where  an  appeal  in  a  suit 
in  equity  was  taken  directly  to  the  supreme  court,  but  by  mistake,  it 
being  improperly  entitled,  found  its  way  to  the  calendar  of  this  court, 
this  court  properly  transferred  the  case  to  the  supreme  court,  with- 
out considering  a  motion  to  dismiss,  which  originally  could  only  be 
heard  in  the  supreme  court;  but  when  the  cause  was  properly  retrans- 
f erred  to  this  court  for  hearing  and  decision,  this  court  has  jurisdic- 
tion by  such  retransf er  to  hear  and  determine  a  motion  to  dismiss 
the  appeal     (Davey  t.  Mulroy,  1.) 

14.  Authobitt  of  Special  Adhinistbatob  to  Appeal. — A  speeial  ad- 
ministrator, whose  order  of  appointment  conferred  upon  him  author- 
ity to  preserve  and  proteot  the  estate  of  a  deceased  defendant  who 
died  after  judgment,  and  who  was  properly  substituted  for  such 
defendant  in  the  court  below,  had  authority  to  appeal  to  the  supreme 
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court  in  an  equity  case,  and  the  appeal  cannot  be  dismiased  for 
hie  want  of  capacitj  to  prosecute  the  appeaL  (Id.) 
15.  Appeal  fbom  Obdbe  Too  Latk — Servicb  of  Notigb  After  Siztt 
Days — DiSMissAii. — ^Where  the  appeal  from  an  order  denying  a  new 
trial  was  taken  too  late,  in  that  the  notice  of  appeal  was  not  served 
within  the  sixty  days'  time  required  therefor  by  the  terms  of  sections 
939  and  940  of  the  Code  of  Civil  Procedure  as  the  law  stood  when 
the  appeal  was  taken,  prior  to  the  adoption  of  section  941a  by  the 
legislation  of  1907,  the  appeal  most  be  dismissed.     (Id.) 

See  Assignment,  2;  Claim  and  Delivery,  1-5;  Criminal  Law,  1, 
«,  10,  11,  19-21,  40,  70,  79,  91,  97,  108,  110,  118;  Divorce,  1; 
Eminent  Domain,  2,  3;  Interpleader,  8;  Judgment,  11;  New 
Trial,  2,  3;  Nuisance,  4;  Prohibition;  Supreme  Court. 

ASSIGNMENT. 

L  AonoN  FOB  MoNKT  DBFosim) — Qenieal  Finding. — In  an  action  hf 
SB  assignee  to  recover  money  deposited  by  his  assignor,  where  the 
eomplaint  alleges  the  assignment,  a  general  finding  that  all  of  the 
allegations  of  plaintifF's  eomplaint  are  true  is  a  sufficient  finding 
of  the  assignment.     (Young  y.  Clark,  194.) 

1.  DxMURBXB  FOB  Ungbbtaintt — ^Bbview  UPON  APPEAL. — ^Although 
there  is  enough  uncertainty  in  the  eomplaint  to  have  warranted 
the  court  in  sustaining  the  demurrer  on  that  ground,  yet  the  ae- 
tion  of  the  court  in  overruling  it  is  not  of  sufficient  importance  to 
demand  a  reversal,  after  a  trial  upon  the  merits.     (Id.) 

8.  Ordbb  fob  Payment  of  Pabt  of  Funds — Equitable  Assionment 
NOT  Effected— Bevogation  Befobe  Acceptance. — An  order  for 
payment  of  part  of  the  funds  of  the  maker  in  the  hands  of  a  third 
party  does  not  operate  as  an  equitable  assignment  ^o  tanio  of 
the  fund,  while  the  order  remains  unaccepted  by  the  holder  of  the 
fonds,  and  such  order  may  be  revoked  at  the  pleasure  of  the  maker 
at  any  time  before  acceptance  by  the  party  on  whom  it  is  drawn. 
(Harlan  v.  Gladding,  MeBean  ft  Co.,  49.) 

4.  AcnoN   NOT  Peemissiblb   Afteb   Notice  of   Bevocation. — After 

notice  of  revocation  of  the  order  by  the  maker  to  the  party  on 
whom  it  is  drawn,  and  the  refusal  of  said  party  thereafter  to  ac- 
eept  07  pay  the  same,  no  action  will  lie  upon  the  order  either 
against  the  maker  or  against  the  holder  of  the  funds.     (Id.) 

5.  DuBESs  OF  Goods — Illegal  Attachment — ^Rescission. — Where  the 

order  was  procured  by  the  plaintiff  under  duress  of  an  illegal 
attachment  of  the  hay  of  the  maker  of  the  order,  out  of  the  pro- 
ceeds of  the  sale  of  which  the  funds  were  derived,  and  the  order 
was  given  to  release  the  hay  from  such  duress  in  order  that  the 
bay  might   be  sold,  the  plaintiff  had  the  right  promptly  to  re- 
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scind  the  order,  and  to  notifj  the  holder  of  the  prooeedi  of  tke 
haj  not  to  pay  the  same.     (Id.) 

6.  Void  Attachment  bt  Justice  Impbopebly  Called  in — ^Want  <w 

Jurisdiction. — Another  justice  of  the  peace  cannot  be  called  it 
to  act  during  the  illness  of  the  justice  of  the  peace  of  the  town- 
ship,  in  which  the  plaintiff  resides,  without  a  written  request  from 
such  justice;  and  a  mere  oral  request  by  him  to  the  plaintiff  te 
secure  the  attendance  of  such  justice  eould  confer  upon  him  no 
jurisdiction  in  such  township  to  issue  a  writ  of  attachment  iipoa 
the  bay  of  the  defendant;  and  the  unlawful  detention  of  the 
hay  under  such  void  writ  constitutes  duress  thereof,  entitling  plain- 
tiff  to  rescind  an  order  given  to  secure  the  release  of  the  hay  from 
fuch  duress.     (Id.) 

7.  Bestokation  upon  Rescission  not  Bequibed. — There  being  noth- 

ing to  restore  upon  rescission  of  the  order,  no  restoration  waa  i^ 
quired  to  effect  a  rescission  thereof.     (Id.) 

See  Account  Stated^  3,  4;  Deed  of  Trust,  1;  Ezecntbn. 

ATTACHMENT. 

1.  Motion  to  Discharge  Writ — ^Insufficient  Complaint  Amendabul 
A  motion  to  discharge  a  writ  of  attachment  for  insufficiency  of  the 
eomplaint  to  state  a  cause  of  action  cannot  perform  the  office  of  n 
demurrer,  and  where  it  appears  that  the  complaint  may  be  amended 
so  as  to  state  a  cause  of  action,  the  writ  cannot  be  discharged  on 
that  ground.     (Pajaro  Valley  Bank  ▼.  Scurich,  732.) 

2.  Fatally  Depectivb  Affidavit  not  Amendable. — A  fatally  de- 
fective affidavit  for  attachment  cannot  be  amended  so  as  to  meet  n 
motion  to  discharge  the  writ,  and,  in  such  ease,  the  writ  should 
be  discharged  on  that  ground.     (Id.) 

3.  Insufficiency  of  Affidavit  as  to  Creditoes. — Where  the  writ 
of  attachment  was  against  the  maker  and  indorsers  of  a  promissory 
note,  an  affidavit  for  the  writ,  merely  stating  "that  the  attach- 
ment is  not  sought  and  the  action  is  not  prosecuted  to  hinder, 
delay  or  defraud  any  creditor  or  creditors  of  the  defendants,'' 
without  adding  the  words,  "or  any  creditor  of  either  of  said  de- 
fendants," is  fatally  defective;  and  a  motion  to  discharge  the 
writ  on  that  ground  should  have  been  granted.     (Id.) 

See  Assignment,  5,  6;  Mortgage,  2. 

ATTOBNEYS  AT  LAW. 

1.  Action  for  Attorney's  Services — ^Betainino  Pee — ^Bill  Of  Pa»- 
ticulars — Vboot  Under  Item. — In  estimating  the  value  of  an  at- 
torney's services,  it  is  proper  to  consider  a  reasonable  retaining  fee; 
and  where  %  bill  of  particulars,  among  other  items,  included  the  iteniy 
^'Betainer.  seven  months  at  $100  per  month."  without  a  demand 
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for  further  particulars,  the  court  did  not  err  in  permitting  the 
plaintiff  to  prove  that  certain  services  were  rendered  to  the  de- 
fendant under  that  item,  for  which  he  was  not  otherwise  paid, 
and  for  which  he  made  no  other  charges.  (Clements  y.  Watson, 
74.) 
2.  JuBT  Called  by  Defendants — Habmlbss  Statement  bt  Counsel 
FOB  Plaintiff. — Where  the  defendants,  by  demanding  a  jury,  had 
impliedly  expressed  confidence  in  their  judgment,  a  statement  by 
counsel  for  plaintiff  that  the  jury  had  been  called  at  request  of  the 
defendants,  with  the  expression  of  an  opinion  as  to  the  propriety 
of  a  jury  passing  upon  the  value  of  an  attorney's  fee,  and  ques- 
tioning their  ability  to  do  so  as  intelligently  as  a  court  might  do, 
under  like  circumstances,  was  without  prejudice  to  the  defendants. 
(Id.) 
See  Interpleader,  1,  2;  Mechanics'  Liens^  8,  14. 

BAIL.    See  Criminal  Law,  12-18. 

BANKBUPTCY. 

1.  Title  of  Tbuste»— Bankbupt  hot  Authobized  to  Sue. — ^The  trus- 
tee of  the  estate  of  a  bankrupt,  upon  his  appointment  and  qualifica- 
tion, becomes  vested,  by  operation  of  law,  with  the  title  of  the  bank- 
rupt to  all  transferable  property  owned  by  him,  as  of  the  date 
when  he  was  adjudged  a  bankrupt.  The  bankrupt  cannot  maintain 
ft  suit  in  his  ovm  name  in  relation  to  his  property  not  exempt 
pending  proceedings  in  bankruptcy,  after  the  appointment  of  a 
trustee.     (Simpson  y.  Miller,  248.) 

8.  Tbansfebablb  Intebest  in  Land — ^Deed  in  Escbow — Effect  at 
Death  of  Gbantob. — A  deed  delivered  in  escrow,  beyond  the  power 
of  the  grantor  to  recall  it,  with  instructions  to  hold  it  until  his 
death,  and  then  deliver  it  to  the  grantee,  vested  title  immediately 
in  the  grantee,  which  is  transferable,  and  which  would  pass  by  opeia- 
tion  of  law  to  his  trustee  in  bankruptcy.     (Id.) 

S.  Deed  by  Gbantob  to  Innocent  Pubchaseb — ^Tbust  in  Pbogbeds — 
Plea  in  Bab  of  Action  by  Bankbupt. — Where  the  property  deeded 
in  escrow,  the  title  to  which  passed  to  the  trustee,  was  subsequently 
conveyed  by  the  grantor  to  an  innocent  purchaser  without  notice 
of  the  escrow,  the  right  to  enforce  a  trust  against  the  grantor  in  the 
proceeds  of  sale,  or  to  enforce  a  claim  therefor  against  his  executor, 
was  vested  in  the  trustee,  and  an  action  by  the  bankrupt  against 
iueh  executor  upon  a  rejected  claim  is  not  maintainable,  and  the 
proceedings  in  bankruptcy  may  be  pleaded  in  bar  of  such  action. 
(Id.) 

4.  Beal  Pabty  in  Intebest — ^Vested  Rights  of  Teustee — Defend- 
ant NOT  Pbotbcted. — The  bankrupt,  as  plaintiff  in  such  action,  is 
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not  the  real  party  in  interest,  and  if  he  had  recovered  judgment 
and  it  had  been  satisfied  bj  the  defendant,  it  would  have  been  no 
protection  to  the  defendant  against  the  claim  of  the  trustee  in 
whom  the  title  to  the  land  and  the  claim  arising  out  of  such  title  had 
ftlreadj  vested.  Nor  could  a  judgment  that  the  plaintiff  take  noth- 
ing  bj  the  action  estop  the  trustee  from  bringing  his  action  to  en- 
force his  vested  interest  in  the  property  or  claim.     (Id.) 

f.  Amkndmknt  07  Answer  to  Plkm)  Bankbuptgy — Close  of  PBoora 
•^-Discretion. — ^Where  there  had  been  some  evidence  as  to  the  bank- 
ruptcy, the  court  had  discretion,  after  the  paities  bad  rested  their 
proofs,  to  allow  an  amendment  of  the  answer  to  plead  the  bank- 
ruptcy proceedings  in  bar  of  the  action.     (Id.) 

C  Bbtusal  to  Allow  Amendment  to  Complaint  Inoonststent 
WITH  Claim  Presented. — The  court  properly  refused  to  allow  th« 
plaintiff  to  amend  his  complaint  by  tendering  an  issue  utterly  in- 
consistent with  the  cause  of  action  presented,  and  with  the  claim 
presented  against  the  estate,  which  ic*  sued  upon.     (Id.) 

f.  EiTEOT  OF  Discharge  in  Bankruptcy — ^Fiductary  Capacity- 
Debt  07  Commission  Merchants  Barred. — The  term  "fiduciary 
eapacity"  used  in  the  Bankrupt  Act  of  1898,  as  amended  in  1903, 
applies  only  to  technical  trusts,  and  not  to  debts  due  by  a  bank- 
rupt in  the  character  of  agent,  factor,  eommission  merchant  and 
the  like;  and  money  deposited  with  a  eommission  merchant,  to 
cover  expenditures,  a  portion  of  which  remains  in  his  hands  un- 
expended, is  covered  by  his  discharge  in  bankruptcy,  and  cannot 
be  recovered.     (Young  ▼.  Clark,  194.) 

BANKS.    See  Gift 

BILL  OF  EXCEPTIONS.    See  Appeal,  5;  Criminal  Law,  1,  40,  84; 
Evidence,  8;  New  Trial,  5. 

BILL  OF  PABTICULABS.     See  Attorneys  at  Law,  L 

BONA  FIDE  PUBCHASEB.    See  Claim  and  Delivery;   Specifio  Per- 
formance, !• 

BOUND  ABY. 
1.  Counties — Aor  Fixing  Boundary  Lines — Election — ^Ministerial 
Functions  of  Commissioners. — Under  the  act  of  March  14,  1907, 
fixing  the  boundary  lines  between  the  eounties  of  Kings  and  Fresno, 
the  functions  of  the  commissioners  appointed  to  give  notice  of  an 
election  held  thereunder,  and  to  canvass  thereof,  are  purely  min- 
isterial and  they  have  no  judicial  power  under  the  act,  and  cannot 
go  behind  the  returns  for  any  purpose.     (Cerini  v.  De  Long,  398.) 
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5.  BsrnsAL  to  Canvass  Betubns — ^Failubi  of  Clerk  as  to  Csrtifi- 

OATl  OF   RbGISTEATION — NEW   ELECTION — VOID   JUDICIAL   ACTION. — 

Where  the  county  clerk  of  Fresno  county  had  certified  additional 
registration  within  forty  dayi  of  the  election,  the  refusal  of  the 
eommissioner  to  canvass  the  returns  for  his  failure  to  certify  ad- 
ditional registration  to  the  date  of  the  election,  and  their  declara- 
tion that  the  election  ?ras  Toid  on  that  ground,  and  the  ordering  of 
ft  new  election,  was  judicial  action  in  excess  of  the  power  of  the 
eonunissioners.     (Id.) 

t.  Pbopeb  Certifigati  OF  Cliek — General  Law  as  to  Beoistsatiom 
Applicable.— Where  the  aet  of  March  14,  1907,  prescribes  that, 
except  as  otherwise  provided  therein,  the  general  election  law  shall 
control,  the  registration  of  voters  must  be  controlled  by  the  general 
law,  and  the  certificate  made  by  the  clerk  as  to  additional  registra- 
tion within  forty  days  prior  to  the  election  was  proper  under  the 
law.     (Id.) 

4.  Bemedy  bt  Mandamus  to  Commissioners. — The  proper  remedy 
for  the  refusal  of  the  commissioners  to  canvass  the  returns  of  the 
election  held  under  the  act  is  by  mandamus  to  compel  the  proper 
exercise  of  their  ministerial  functions  thereunder.     (Id.) 

6.  Bemedy  m   Equity   fob  Judicial  Wrono. — ^No   remedy  by  con- 

test being  provided  for  in  the  statute,  if  any  judicial  wrong  has 
been  committed  in  the  conduct  of  the  election,  the  superior  court 
may,  in  the  exercise  of  its  equity  powers^  remedy  such  judicial 
wrong.     (Id.) 

See  Tenants  ia  Common* 

BBIBEBY.    See  Criminal  Law,  17,  S9-53. 

CEBTIOBAJBI.    See  Estates  of  Deceased  Persons,  8,  10;  Pleading,  t. 

CHATTEL  MOBTOAGB.    Ses  Mortgage,  1-8, 

CLAIM  AND  DELIVEBT. 

L  Appeal — ^Undertaking  to  Stat  Execution — CSonstruction  of  Code. 
Upon  an  appeal  from  a  judgment  in  an  action  of  claim  and  de- 
livery of  personal  property  which  is  in  the  alternative,  primarily 
for  return  of  the  property,  and  incidentally  for  a  money  judgment, 
if  a  return  cannot  be  had,  the  provisions  of  section  942  of  the  Code 
of  Civil  Procedure  for  an  undertaking  on  appeal  to  stay  execution 
on  a  money  judgment  are  not  applicable.  (Churchill  y.  More,  767.) 
8.  Bemedy  Against  Surety — Action  on  Bond — Stipxtlation  for 
MonoN — ^VoiD  Judgment. — The  remedy  upon  a  bond  on  appeal  in 
an  action  of  claim  and  delivery  must  be  by  action  on  the  bond,  and 
not  by  motion.  A  stipulation  in  the  bond  of  a  surety  for  remedy 
by  motion,  upon  afl!rn:r«ncc  of  the  judgment,  rests  upon  the  statute 
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alone.  The  superior  court  had  no  jurisdiction  to  r  /ider  a  judgment 
in  such  ease  bj  motion ;  and  a  judgment  so  re  idered  is  Toid  for 
want  of  jurisdiction  apparent  upon  its  face.  ^Id.) 
8.  Submission  of  Subett  Company  to  Jubisp  .  jtion — Patmxnt  or 
Judgment. — Where  the  suretj  company,  withr  jct  in  anj  manner  ques- 
tioning the  jurisdiction  of  the  court,  or  i  listing  the  remedj  by 
motion  lubmitted  thereto,  and  without  mo^  jig  to  vacate  the  judg- 
ment rendered  upon  motion  of  the  plaint  .If  against  it,  paid  and 
satisfied  the  amount  thereof,  the  judgmei.t  against  it  has  passed 
b^ond  review,  so  far  as  the  surety  comp  ay  ia  concerned.     (Id.) 

4.  Rights  ow  Dstendant — Contract  tob  Indemnity — Collatkbai. 
Attack  on  Judgment. — ^Where  the  judt^onent  against  the  surety 
did  not  purport  to  bind  the  defendant,  or  to  determine  his  rights 
under  a  contract  of  indemnity  against  'dability  on  its  bond,  or  to 
render  any  relief  against  him,  the  judgment  being  void  on  its  face 
is  open  to  collateral  attack  bj  him  and  neither  the  voluntary 
nor  coerced  payment  by  the  surety  can  have  the  effect  to  con- 
clude him  in  an  action  on  the  conCact  of  indemnity.     (Id.) 

5.  Defendant  not  ah  Aogbibvsd  Party — ^Impbopkb  Obdbb  8sttin« 
Aside  Judgment. — The  defendant  is  not  an  aggrieved  party  who 
could  either  appeal  from  the  judgment  against  the  surety  or  move 
to  set  it  aside;  and  an  order  setting  aside  the  judgment  against  tbo 
surety,  on  his  motion,  must  be  reversed.     (Id.) 

0.  Claim  and  Delivebt  by  Payeb  ow  Notes — ^Paet  Patmknt  by 
GuABDiAN  or  Incompetent  Pebpon — ^Pabtib& — ^AcoouNTiNa  With 
Wabd. — In  an  action  of  claim  and  delivery  by  the  payee  of  notes, 
who  has  the  right  of  custody  thereof,  as  against  the  guardian  of 
an  incompetent  ward,  who  was  maker  of  part  of  the  notes,  and  had 
no  interest  or  right  of  possession  in  any  of  them,  the  ward,  a  part 
of  whose  money,  while  incompetent,  the  guardian  had  applied  as 
part  payment  on  his  notes,  was  not  required  to  be  made  a  party 
to  such  action  merely  because,  in  the  matter  of  an  accounting  be- 
tween the  guardian  and  the  ward,  the  latter  had  objected  to  tlio 
payments  made  on  his  notes,  which  was  a  matter  to  be  determined 
by  the  eourt  having  jurisdiction  of  the  guardianship.  (Qerth  t* 
Gerth,  785.) 

7.  Claim  op  Intebest  in  Notes — Failubb  to  Fdtd— Absxngb  op 
Evidence. — ^A  claim  of  interest  on  the  notes  by  the  defendant  as 
her  separate  property,  where  there  is  an  entire  absence  of  evidence 
in  the  record  to  support  a  finding  thereupon,  does  not  require  a 
finding.  A  judgment  will  not  be  reversed  for  failure  to  find  upon 
a  material  issue,  if  the  finding  must  have  been  adverse  to  the  ap- 
pellant, and  the  findings  as  made  support  the  judgment.     (Id.) 

8.  Value  op  Notes  Immatebial — Moot  Question. — Where  the  notes 
were  deposited  with  the  clerk  of  a  trial  court,  for  delivery  le  pUin- 
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CLAIM  AND  DELIVERY  (Continued). 

tiff  if  the  judgment  shall  be  affirmed,  the  eourt  in  affirming  the 
judgment  will  not  inquire  into  the  value  of  the  notes,  which  has 
become  a  mere  moot  question.  (Id.) 
f .  Bill  or  Bale — ^Possession  not  Deuvered — Sale  bt  Executrix  to 
Bona  Fmi  Purchases — Confirmation. — Though  a  bill  of  sale  of 
personal  property  made  hj  a  deceased  testator  in  his  lifetime,  with- 
out a  delivery  or  change  of  possession,  was  valid  as  between  the 
parties;  yet,  where  the  grantor  died  while  in  possession  thereof,  and 
his  executrix  sold  the  property  to  a  bona  fide  purchaser  for  value, 
without  notice  of  the  bill  of  sale,  and  such  sale  was  confirmed,  an 
aetion  of  claim  and  delivery  will  not  lie  against  the  executrix  after 
such  sale,  for  want  of  possession  by  her  when  the  suit  was  brought, 
Bor  can  the  action  be  maintained  against  the  bona  fide  purchaser, 
since  the  original  transfer  was  void  as  to  him,  under  section  3446 
of  the  avil  Code.     (Bunge  v.  Wilson,  577.) 

10.  Damages  pob  Conversion  not  Allowable  in  Beplevin. — ^In  an 
action  of  replevin,  or  claim  and  delivery  under  our  statute,  no  relief 
can  be  had  for  conversion  of  the  plaintiff's  property  against  either 
of  the  defendants.  The  distinction  between  those  two  kinds  of 
action  is  fully  established.     (Id.) 

COMMON  CABBIEBS.    See  Bailroads. 

COMMUNITY  PBOPEBTY.    Bee  Divorce,  1;  Estates  of  Deceased  Per- 
sons, !• 

CONTEMPT.    8ee  Insolvency,  8. 

CONTBACT. 

1.  Action  for  Breach  or  Contract — Purchase  and  Sale  or  Interest 
IN  Catering  Business — ^Findings — Completeness  or  Contract — 
Erroneous  Conclusion. — In  an  action  to  recover  damages  for 
breach  of  a  contract  for  the  purchase  and  sale  of  a  half  interest  in 
a  confectionery  and  catering  business,  it  is  held  that  the  findings  in 
regard  to  the  terms  of  the  contract  show  a  complete  agreement  to 
buy  and  sell  such  interest  within  the  meaning  of  section  1729  of 
the  Civil  Code,  and  that  the  court  made  an  erroneous  conclusion  of 
law  from  the  findings  that  the  agreement  between  the  parties  was 
never  completed.     (Stum  v.  Hadrich,  241.) 

1.  Faibness  or  Contract — Adequacy  or  Consideration — Cash  Price 
— Skill  and  Labor  or  PLAiNTirr  as  Expert. — Although  it  ap- 
pears that  the  cash  price  to  be  paid  by  plaintiff  was  but  a  fraction 
of  the  real  value  of  the  subject  of  the  agreement  to  sell,  yet,  when 
Bothing  appears  to  the  contrary,  it  must  be  presumed  that  the  skill 
BBd  labor  agreed  to  be  contributed  by  the  plaintiff  as  an  expert 
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confectioner  and  caterer  was  of  itself  lufficicnt  to  make  the  eon- 
sideration  adequate,  and  the  contract  upon  its  face  a  fair  one.  (Id.) 
8.  Tim  FOR  Payment  not  Fixid— Implied  Agreement  to  Pat  on 
Deliveet. — Where  plaintiff  had  made  an  advance  payment,  and  no 
time  was  fixed  in  the  agreement  as  to  further  payment,  and  it  was 
left  indefinite,  the  law  implies  that  the  further  payment  was  to  bo 
made  upon  delivery.     (Id.) 

4.  Absence  or  Delivert — Norics  of  Bepxjdiation   of  Contract — 

Tender  Unnecessart. — Where  no  delivery  was  made  or  tendered, 
and  while  plaintiff  vras  not  in  default,  the  defendant  gave  him  no- 
tiee  that  he  repudiated  the  contract,  and  would  not  carry  out  tho 
same,  and  did  not  retract  such  repudiation,  the  plaintiff  was  not 
required  to  tender  performance  of  the  contract  on  his  part,  before 
suing  for  breach  of  the  contract.     (Id.) 

5.  Cause  of  Action  for  Brk&ch — Effect  of  Nones  of  Bkpudutiow.— 

The  notice  of  repudiation  of  the  contract  constituted  a  breach  of  the 
agreement  to  sell,  and  plaintiff's  cause  of  action  for  the  breach  arooe 
immediately,  without  referenca  to  subsequent  tender  of  payment. 
(Id.) 
0.  Measure  of  Damages  for  Breach. — The  measure  of  damages  for 
breach  of  a  contract  to  sell  personal  property,  the  price  of  which 
has  not  been  fully  paid,  is  prescribed  in  section  3308  of  the  Civil 
Code,  and  ''is  decreed  to  be  the  excess,  if  any,  of  the  value  of  the 
property  to  the  buyer  over  the  amount  which  would  have  been 
due  to  the  seller  under  the  contract,  if  it  had  been  fulfilled."     (Id.) 

7.  Action  for  Breach  of  Contract — Employment  for  Haup  Time — 

Stated  Term — ^Wrongful  Discharge — Prima  Facie  Case. — In  aa 
action  to  recover  damage  for  a  breach  of  a  contract  for  employment 
by  the  defendant  of  the  plaintiff's  services  as  a  dentist  for  afternoon 
service  at  a  monthly  salary  for  a  stated  term  of  one  year  by  a 
wrongful  discharge  of  the  plaintiff,  the  plaintiff  established  a  prima 
facie  case  by  proof  of  the  employment,  the  amount  of  his  salaiy, 
and  his  discharge  before  the  end  of  his  term  of  employment.  (Koek- 
ols  V.  College  of  Physicians  and  Surgeons  of  San  Francisco,  233.) 

8.  Order  of  Proof — Bebuttal  Evidence  in  Chief — ^Bsason  Given 

for  Discharge — Harmless  Irregularity. — ^It  was  no  part  of  the 
plaintiff's  case  in  chief  to  prove  that  the  reason  given  by  defend- 
ant for  his  discharge  was  that  the  defendant  wished  to  employ  an- 
other  dentist  who  was  indebted  to  defendant,  but  where  defendant 
■ought  to  prove  that  plaintiff  was  discharged  for  neglect  of  duty,  the 
plaintiff  was  entitled  to  rebut  such  evidence  by  proof  that  they  as- 
signed another  reason  for  the  discharge,  and  the  fact  that  he  of- 
fered such  rebuttal  evidence  ia  chief  became  a  harmless  irregolai^ 
tty.    (Id.) 
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f  •  Mbasuks  or  Daxages  tob  WsoNGruL  Dischaboe — ^Bxtlb  as  to  Bx- 
PLOYMBNT  roB  Wholb  Timb  INAPPLICABLE. — The  rule  applicable  to 
the  measure  of  damages  for  breach  of  a  eontract  of  emploTment 
for  the  whole  time,  that  it  is  the  amount  that  would  have  been  earned 
under  the  eontract,  after  deduction  of  all  sums  earned,  or  which  he 
might  by  reasonable  diligence  have  earned  during  the  time,  has  no 
application,  bj  way  of  deduction,  to  the  case  of  the  employment  of 
the  services  of  a  dentist  for  afternoon  service  only,  where  the  tvi- 
dence  shows  that  the  amount  earned  by  him  during  the  term  could 
have  been  earned  by  him  in  forenoon  service,  in  addition  to  the 
amount  which  he  might  have  earned  under  the  contract  of  employ- 
ment (Id.) 
See  Damages;  Mechanics'  Liens;  Bailroads;   Specifio  Perfoxm- 


OONVEBSION. 

1.  Intbbbst  on  Yalttx— Yalux  op  Usb— Ebbonious  Fxndtns.— Ib  an 
action  for  the  conversion  of  personal  property,  the  interest  on  the 
value  of  the  property  converted,  allowed  by  section  3336  of  the 
Civil  Code,  is  in  lieu  of  the  value  of  the  use,  and  not  in  addition 
thereto;  and  where  such  interest  is  allowed,  an  additional  finding 
as  to  the  value  of  the  use,  which  is  included  in  the  judgment^  Is 
erroneous.     (Lynch  y.  McGhan,  132.) 

S.  MxASUBB  op  Daicaoxs — CoNSTBuonoN  OP  Civil  Codb. — The  geneial 
rule  of  section  3333  of  the  Civil  Code,  as  to  damages  proximately 
caused,  applies  by  its  terms  to  cases  not  otherwise  provided  for, 
and  the  special  measure  of  damages  for  the  conversion  of  personal 
property  is  otherwise  provided  for  in  section  3336  of  that  code. 
(Id.) 
Bee  Claim  and  Delivery,  9,  10. 

COBPOBATIONa 

L  PowxB  op  DntscTOBs  TO  Lbvt  Assbssmxntb  upon  8fF0CK— Mnv- 
ING8  OP  BOABD — Stbict  Pubsuangb  OP  Law.— An  assessment  upon 
the  capital  stock  of  a  eorporation  can  be  levied  by  its  board  of 
directors  only  at  a  regular  meeting,  or  at  a  special  meeting  regu- 
larly called.  The  proceedings  by  which  the  stock  of  a  stockholder 
Is  to  be  forfeited  must  be  strictly  pursued;  and  the  right  t#  levy 
an  assessment  can  only  be  legally  exercised  in  the  manner  provided 
by  law  or  by  the  charter  of  the  corporation.  (Baisch  v.  M.  K.  A  T. 
Oa  Co.,  667.) 

8.  Bt-iaws — CoDX  Pboyisionb — Invalid  Aojoxtbnicknt  op  Bxqulab 
Meeting — ^Vom  Lxyt  op  Assessment. — ^Where  the  by-laws  of  the 
eorporation  provide  for  a  regular  monthly  meeting  of  directors 
at  a  fixed  tame,  and  for  notice  to  all  of  the  directors  of  every 
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other  meeting,  the  code  provisions  are  applicable  making  the  major- 
ity of  the  directors  a  quorum,  and  making  no  act  done  valid  un- 
less a  quorum  is  present;  and  a  minority  of  the  directors  present  at 
a  regular  meeting  cannot  legally  perform  the  aet  of  adjourning 
tueh  meeting  to  a  fixed  date.  When  a  bare  majority  of  the  di- 
rectors present  at  such  adjourned  meeting,  without  notice  to  the 
other  directors  thereof,  assumed  to  levy  an  assessment  upon  the 
eapital  stock,  such  assessment  la  without  authority  of  law,  and 
Toid.  (Id.) 
8.  Action  to  Beoover  Stogk  iLLEOAiiLY  Sold — ^Pleading — Yajajm  anb 
Injtjbt  not  Alleged— pBESUMPnoN — Office  of  Directors. — In  an 
action  by  a  stockholder  to  recover  46,900  shares  of  stock  illegally 
sold  under  such  void  assessment,  it  was  not  necessary  for  the  eom- 
plaint  to  allege  the  value  of  the  stock,  or  that  the  plaintiif  had 
been  injured.  It  will  be  presumed  that  it  had  some  value;  and 
where  it  appears  that  plaintiff  was  a  director  of  the  corporation, 
without  notice  of  the  meeting  at  which  the  void  assessment  was 
levied,  and  not  participating  therein,  its  reissuance  to  him  will  at 
least  entitle  him  to  hold  the  office  of  director,  to  which  he  was 
elected,  and  also  to  participate  in  the  meetings  of  the  stockholders. 
(Id.) 

4.  Estoppel  of  Corporation. — The  defendant  corporation  win  not  be 
allowed  to  acquire  the  title  to  plaintiff's  entire  corporate  stoek 
through  an  illegal  sale,  under  a  void  assessment,  and  hold  it  for 
the  alleged  reason  that  it  does  not  appear  to  have  any  value.     (Id.) 

5.  Sale  of  Stock  bt  President — Action  for  Fraud— Misreprxssnta- 
TiON  as  to  Dividend — Support  of  Findings. — In  an  action  to  re- 
cover damages  for  alleged  fraud  by  the  president  of  a  corporation 
in  selling  his  stoek  to  the  plaintiff,  by  misrepresenting  a  dividend  of 
six  per  cent  upon  its  stock  during  the  previous  six  months,  where 
the  court  found  that  such  representation  was  true,  and  found  npon 
all  of  the  issues  in  favor  of  the  defendant,  upon  evidence  snflieient 
to  support  the  findings,  notwithstanding  a  eonflict  therein,  an  order 
denying  a  new  trial  moved  for  on  account  of  the  insufficiency  of 
the  evidence  to  sustain  the  findings  must  be  affirmed,  especially 
where  appellant  does  not  point  out  wherein  any  specifie  finding  is 
not  supported.     (Nash  v.  Bosesteel,  504.) 

fi.  Dividend  Paid  Out  of  Capital — Want  of  Connection  with  Sale 
of  Stock. — Conceding  that  the  dividend  was  in  fact  declared  oat 
of  eapital,  and  not  out  of  surplus  profits,  it  was  not  a  matter 
which  at  the  time  concerned  the  appellant,  where  there  is  no  pre- 
tense that  it  was  declared  for  the  purpose  of  effecting  a  sale  of 
stock  from  the  respondent  to  the  appellant.     (Id.) 

T.  Good  Faith  of  Directors — Declaring  and  Paying  Divtdbnd. — 
Beldp  that  the  evidence  clearly  establishes  that  the  board  of  di* 
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rectors,  including  the  defendant,  declared  and  paid  the  dividend, 
in  good  faith,  in  the  honest  belief  that  thej  had,  during  the  previ- 
ous six  months,  made  a  sufficient  profit  out  of  which  to  pay  it, 
based  upon  an  inventory  and  balance  sheet  furnished  bj  trusted 
employees,  whose  duty  it  was  to  prepare  the  same,  though  by  mis- 
take it  showed  an  erroneous  condition  of  the  business,  which  was 
undiscovered  until  nearly  six  months  thereafter.  (Id.) 
8.  Knowledox  of  Mistaki  not  Imputable — ^Bight  to  Belt  upon 
BTJBoaDiNATXS. — ^Knowledge  of  the  mistake  in  the  inventory  and 
balance  sheet  was  not  imputable  to  the  directors  of  the  corpora- 
tion; but  they  were  justified  in  relying  upon  subordinate  em- 
ployees for  data  upon  which  to  base  their  action  in  declaring  a 
dividend,  in  the  absence  of  anything  to  show  gross  negligence  in 
aeting  upon  their  reports.     (Id.) 

••  NONBEULANGB  OP  PLAINTIFF  UPON  InVXNTOBT  AND  BALANCE  ShBST. — 

Plaintiff,  having  never  seen  the  inventory  and  balance  sheet,  and 
never  having  been  informed  of  their  contents,  could  not  have 
relied  thereupon,  or  have  been  deceived  or  misled  by  any  mistake 
or  error  therein.     (Id.) 

10.  Insufficiency  of  Complaint— Objection  to  Evidence.— Where 
the  complaint  failed  to  allege  that  the  defendant  did  not  believe 
the  alleged  misrepresentations  made  by  him  to  be  true,  it  failed 
to  aver  actual  fraud  as  defined  in  section  1572  of  the  Civil  Code; 
and  where  defendant  upon  the  trial  objected  to  the  reception  of 
evidence  on  the  ground  that  there  was  no  actionable  issue,  the  ob- 
jection should  have  been  sustained,  and  the  order  denying  a  new 
trial  should  be  sustained  on  the  further  ground  that  the  complaint 
was  insufficient  to  sustain  any  evidence  for  the  appellant.     (Id.) 

11.  Autho&itt  of  President — Subbsndeb  of  Hotel  Lease — Breaoh  of 
Contract— Defective  Execution — ^Acceptance  of  Benefits — ^Es- 
toppel.— In  an  action  based  upon  a  breach  of  contract  with  a  cor- 
poration, whereby  the  plaintiff,  who  was  lessee  of  its  hotel  property, 
agreed  to  cancel  the  lease,  and  turn  over  the  furnishings,  in  con- 
sideration of  its  contract,  executed  by  its  president,  to  pay  him  cer- 
tain sums,  and  to  furnish  him  room  and  board  for  one  year,  or  at 
its  option  to  pay  him  $25  per  month  in  lieu  thereof,  whereupon  the 
corporation  released  the  property  and  repudiated  the  contract,  where 
the  evidence  sufficiently  shows  that  the  president  of  the  corporation 
was  held  out  by  the  corporation  as  possessing  the  authority  which 
he  assumed,  even  if  the  contract  was  defectively  executed,  the  ac- 
ceptance of  the  benefits  thereof  by  the  corporation,  though  not  con- 
stituting a  ratification,  nevertheless  constituted  an  estoppel  against 
the  repudiation  of  the  contract  by  the  corporation.  (West  v.  Will  C 
Piather  4  Co.,  81.) 
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12.  EvTOENCE— Implied    Powibs  or  Pbxsidknt— Makaoino    AgknTw-^ 

Eridence  was  admissible  to  prove  tliat  the  president  was  operating 

the   business    of   the   eorporation,   to   show    his   implied    powers, 

and  that  he  was  managing  agent  of  the  corporation.     (Id.) 

See  Deed  of  Trust,  8;  InsolTeney;  Municipal  (^orporatioiis;  Sala. 

CX>ST&    See  Eleetiony  t. 

COUNTY. 

1.  COUKTT  CRDINANOB — CONDITION  OF  LlQUOB  LlCBNSI^— BSVONSRANGB 

BT  Elegtobs — Local  Option — Judicial  Powek  not  Dklboatsd^ — 
A  county  ordinance  providing  that,  when  a  license  for  a  saloon  Is 
applied  for  to  be  located  in  an  election  precinct,  a  remonstrance 
bj  a  majoritj  of  voters  in  the  precinct  living  within  one  mile  of 
the  proposed  saloon  shall  defeat  the  license,  establishes  a  valid 
condition  of  the  issuance  of  the  liquor  license,  which  involves  im 
effect  a  limited  local  option,  and  does  not  involve  anj  delegation 
to  the  electors  of  the  judicial  power  conferred  by  the  ordinance  upon 
the  board  of  supervisors.  (Davis  v.  Board  of  Supervisors  of  Merced 
County,  571.) 

t.  Fitness  or  Appucant  Imicatebial. — ^The  remonstrance  provided 
for  in  the  law,  as  a  condition  of  the  license,  is  alone  sufficient  to 
defeat  it,  regardless  of  the  question  whether  or  not  the  applicant 
therefor  is  a  fit  and  proper  person  to  be  intrusted  with  a  license 
to  conduct  a  retail  liquor  business.     (Id.) 

t.  CouNTT  Oedinanoe— Pbohibition  or  Sale  of  Liquobs — ^Valditt— 
PwopvL  Enacting  Clause — ^Becital  in  Title  of  Accobo  with  In- 
valid Section — ^Von  o#  People. — ^Where  a  county  ordinance 
adopted  by  the  board  of  supervisors  of  a  county,  prohibiting  the  sale 
ef  intoxicating  liquor  therein,  has  the  proper  enacting  clause  re- 
quired by  law,  its  provisions  are  valid  and  binding,  notwithstanding 
a  recital,  following  its  number,  in  the  title,  that  it  was  an  ordinance 
of  the  county  ''under  and  in  accordance  with  the  provisions" 
of  an  unconstitutional  section  of  the  County  Covemment  Act,  pro- 
viding for  the  inception  of  ordinances  by  vote  of  the  people.  Such 
recital  may  be  treated  as  surplusage,  there  being  no  requirement 
that  ordinances  shall  have  a  title,  and  the  recital  does  not  make  the 
ordinance  that  of  the  people,  and  not  that  of  the  board.  (Ex  parte 
Yung,  440.) 

4.  Motives  or  Boabd  Imicatebial. — The  courts  will  not  look  into  the 
motives  of  a  legislative  body  in  the  exercise  of  its  legislative  power, 
in  the  absence  of  a  public  policy  imperatively  demanding  it  in  an 
extraordinary  case,  on  the  ground  of  palpable  fraud.     (Id.) 

5.  Recital  or  Sottbce  or  Poweb  Unxssential. — It  is  not  essential 
to  the  validity  of  an  ordinance  tha\  it  should  state  or  indicate 
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the  power  in  execution  of  which  it  was  passed,  nor  that  the  reason 
for  its  enactment  be  set  out,  where  the  legislatiye  or  eonstitutional 
authoritj  for  the  passage  of  the  ordinance  does  not  expressly  re- 
^re  it;  and  a  misreeital  in  an  ordinance  of  the  source  of  power 
to  enact  it  does  not  affect  its  validity,  if  in  point  of  fact  the 
power  to  enact  it  existed.  (Id.) 
6.  Violation  of  Obdinakgb — Habsas  Corpus. — The  ordinance  being 
a  valid  enactment  by  the  board  of  supervisors,  one  properly  charged 
with  a  violation  of  it  cannot  be  discharged  on  hdbea$  corpus*    (Id.) 

See  Boundary. 
OOUSTS.    See  Judges;  Supreme  Court 

GBBilNAL  LAW. 

1.  New  Trial — ^Loss  bt  Tax  of  Bnx  of  Exceptions  ob  Statbmxnt— 
Construction  of  Statute— Appeal. — The  act  of  March  25,  1907 
(Stats.  1907,  p.  998),  providing  for  the  disposition  of  actions  and 
proceedings  in  which  bUls  of  exceptions  and  statements  on  motion 
for  a  new  trial  have  been  lost  or  destroyed  by  conflagration  or  other 
public  calamity,  has  reference  to  a  trial  court  in  which  the  action 
or  proceeding  is  pending,  in  which  a  new  trial  may  be  granted,  and 
has  no  application  where,  after  a  new  trial  has  been  denied,  the  case 
had  been  appealed  to  this  court  before  the  loss  occurred.  In  such 
ease,  the  court  below  had  lost  jurisdiction,  and  could  not  entertain 
a  second  motion  for  a  new  trial;  and  an  order  refusing  to  grant  a 
seeond  motion  was  correct,  and  must  be  affirmed.  (People  ▼.  Napoli, 
79.) 

t.  Habeas  Corpus — Form  of  Successive  Judgments — Conviction  of 
<< Felony." — Where  the  defendant  in  two  criminal  cases  was  sen- 
tenced at  the  same  time  to  successive  terms  of  imprisonment,  the 
fact  that  the  form  of  the  judgments  recited  in  each  case  that  de- 
fendant had  been  conyicted  of  ''felony,"  without  designating  the 
particular  felony,  cannot  render  them  insufficient  upon  habeas  car- 
pus,    (Ex  parte  Von  Vetsera,  136.) 

g.  Hearing  upon  Former  Writ  in  Superior  Court— Order  for  Dis- 
charge NOT  Entered — ^Power  to  Vacate. — ^Where,  upon  a  hear- 
ing upon  a  former  writ  of  habeas  corptis  in  the  superior  court,  an 
oral  order  was  made  discharging  the  prisoner,  which  was  not  re- 
duced to  writing  nor  entered  in  the  minutes  of  the  court,  the 
court  had  plenary  power,  while  its  action  remained  within  its 
breast,  to  vacate  the  order,  and  to  reserve  the  application  for 
further  action.     (Id.) 

4.  Information — Title  of  Cause — Certainty  of  Venue — Clerical 
Misprision. — Since  an  information  is  required  by  law  to  contain  the 
title  of  the  cause  and  the  court  in  which  it  is  filed,  and  must  show 
1  Osl.  App.— 61 
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the  name  of  the  superior  court  of  the  proper  county,  an  informatioii 
charging  the  commission  of  the  offense  by  the  defendant  on  a  ipeei- 

fied  date  ''at  said  county  of ,**  shows  a  clerical  misprision  in 

omitting  to  repeat  the  name  of  the  county  in  such  blank,  which  may 
be  disregarded,  and  in  the  use  of  the  words  in  the  charging  part, 
^'at  said  county,"  reference  may  be  had  to  the  name  of  the  county 
in  the  title  in  construing  the  averment  of  venue,  which  may  be 
deemed  sufficiently  certain.     (People  ▼.  Thompson,  616.) 

6.  Defects  in  Form,  When  Diskegaboed. — ^Defects  or  imperfections 
in  form  in  informations  or  indictments,  having  no  tendency  to  pre- 
judice the  accused  or  to  deprive  him  of  his  substantial  rights,  ought 
to  be  disregarded.     (Id.) 

6.  Sentence  fob  Less  than  Minimum  Term  not  Void — ^Ebrob  not 
CoRRECTiBLE  TO  DETRIMENT  OF  APPELLANT. — Where  a  defendant  ae* 
cused  of  grand  larceny  and  of  a  prior  conviction  for  burglary  pleaded 
guilty  of  the  prior  conviction,  and  upon  a  plea  of  not  guilty  of 
the  grand  larceny  was  found  guilty  thereof,  a  sentence  for  seven 
years,  which  is  three  years  less  than  the  minimum  provided  by  law  in 
such  ease,  is  not  void,  and  will  not  be  corrected  to  the  detriment 
of  the  defendant  upon  his  appeal.     (People  v.  Oliver,  601.) 

T.  Cboss-examination  of  Dependant  as  Witness — Impeachment— 
Pbiob  Conviction  of  Felony — Construction  of  Code— Waiver. 
When  the  defendant  becomes  a  witness  in  his  own  behalf,  he  be- 
comes subject  to  all  the  ordinary  rules  of  evidence,  and  his  truth, 
honesty  and  integrity  being  in  issue,  he  may  be  asked  on  cross- 
examination  if  he  had  ever  been  convicted  of  a  felony.  The 
provision  of  section  1025  of  the  Penal  Code,  that  if  defendant 
has  suffered  a  previous  conviction,  and  has  pleaded  guilty  thereof, 
it  shall  not  be  read  to  the  jury  nor  commented  on  at  the  trial,  is 
not  intended  to  prevent  the  asking  of  such  general  question  upon 
cross-examination  of  the  defendant  as  a  witness  in  his  own  behalf. 
By  becoming  such  witness,  he  waives  the  protection  of  that  sec- 
tion of  code.     (Id.) 

8.  Exclusion  of  Witnesses  at  Trial — ^Discretion. — ^The  exclusion 
from  the  trial  of  the  witnesses  for  the  prosecution,  at  the  request 
of  the  defendant,  is  not  an  absolute  right  in  all  cases,  but  rests 
in  the  sound  discretion  of  the  court,  which  has  power  to  specially 
except  one  or  more  witnesses  from  the  operation  of  an  order 
made  for  this  purpose;  and  a  suggestion  of  an  abuse  of  discretion 
made  for  the  first  time  in  the  appellate  court  cannot  be  considere<l 
in  the  absence  of  any  showing  in  the  record.     (Id.) 

9.  Pboper  Refusal  of  Requested  Instructions. — The  superior  court 
properly  refused  an  instruction  requested  by  the  defendant,  as  to  the 
weight  to  be  given  to  his  testimony,  and  other  requested  instructions 
which  were  duplicates  of  those  given  by  the  court;  nor  will  the  xe- 


Digitized  by  VjOOQ IC 


CuiMu^AL  Law.  803 


CRIMINAL  LAW  (Continued). 

fusal  of  a  requested  instruction  be  considered  where  no  error  therein 
ie  specified  in  the  record  or  presented  in  the  briefs.     (Id.) 

10.  Denial    of    Motion    in    Arbsst    or    Judgment — Nonappsalabli 

Obdxb. — ^An  order  den3ring  a  motion  in  arrest  of  judgment  is  not 
appealable,  and  will  not  be  considered  upon  appeal  from  the  judg- 
ment where  no  error  appears  therein.     (Id.) 

11.  SuppoBT  OF  Verdict. — Where  the  evidence  for  the  people  sustains  the 
▼erdict  in  every  respect,  its  truthfulness  was  a  question  for  the 
jury,  and  this  court  will  not  disturb  its  finding  for  alleged  inmif* 
ficiency  of  the  evidence.     (Id.) 

12.  Bailable  Offenses — Excessive  Bail. — ^Under  the  provisioni  of  tbo 
state  constitution  all  persons  charged  with  crime  in  other  than  cap- 
ital cases  are  bailable,  and  excessive  bail  shall  not  be  required.  Yet 
bail  is  not  to  be  deemed  excessive  merely  because  the  person  under 
indictment  cannot  give  the  bail  required.     (Ez  parte  Buef,  750.) 

13.  Purpose  of  Bail. — Bail  should  not  be  exacted  for  the  purpose  of 
punishing  a  person  charged  with  crime;  but  is  exacted  for  the  pur- 
pose of  securing  the  attendance  of  the  defendant  upon  the  court 
at  all  times  when  the  same  may  be  lawfully  required,  and  his  ren- 
dering himself  in  execution  of  any  judgment  that  may  be  pronounced 
against  him.     (Id.) 

14-  Application  fob  Bail  After  Indictment  —  Pbesuiiftion  of 
Guilt. — Upon  an  application  for  bail  after  an  indictment  returned 
or  information  filed,  the  court  must  assume  that  the  defendant 
is  guilty  of  the  ofifense  with  which  he  is  charged.     (Id.) 

15.  Reduction  of  Excessive  Bail  on  Habeas  Gobpus — ^Abuse  of 
Discretion  Essential. — In  an  application  to  this  court  on  hdbeoi 
corpus  for  a  reduction  of  bail  on  the  ground  that  the  amount  fixed 
by  the  trial  court  is  excessive,  it  must  be  clearly  shown  to  be  ex- 
cessive; and  the  discretion  of  the  trial  court  will  not  be  interfered 
with  unless  it  clearly  appears  that  the  court  has  abused  its  discre- 
tion, and  that  the  bail  demanded  by  it  is  per  $e  unreasonably  great, 
and  clearly  disproportionate  to  the  offense  involved.     (Id.) 

16.  Large  Number  of  Indictments — ^Probabilities  to  bi  Gonsidbbed. 
Where  a  large  number  of  indictments  have  been  returned,  it  should 
be  considered  that  the  greater  the  number  of  indictments  the  greater 
Sb  the  probability  of  conviction,  and  the  greater  is  the  inducement 
for  the  defendant  to  flee  from  justice;  and  the  greater  the  amount 
of  the  wealth  of  the  defendant,  the  more  readily  he  could  give  a 
large  bail,  and  the  more  readily  could  flee  to  some  country  where 
he  could  live  on  his  possessions.     (Id.) 

17.  Serious  Nature  of  Offense  of  Bribery. — The  court  should  also 
consider  the  serious  nature  of  the  offense  of  bribery  with  which 
the  defendant  is  charged,  that  its  effect  upon  the  public  is  of  the 
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utmost  gravitj,  and  that  the  bribery  of  legislative  officers  eormpti 
the  very  foundation  of  goYernment,  and  affects  everj  citizen  of 
the  commonwealth.     (Id.) 

18.  BZIKDICTMSNTS    fOE    8a1»    OlTENSB    NOT    TO    BE    CONSXBERXD— Ez« 

CB3SIVK  Bail. — ^Where  there  are  reindictments  for  the  same  offensa, 
such  reindictments  cannot  be  considered  in  the  fixing  of  bail;  and 
in  so  far  as  they  have  been  considered  by  the  trial  court  in  fixing 
the  amount  of  bail,  such  bail  must  be  deemed  excessive  in  that 
regard,  and  must  be  reduced  to  the  extent  of  all  reindictments 
(Id.) 

!••  APPXAL— FiLINO    AND     SKBVIOB     OF     NOTICB — ObDEE     TMlfrtTlHtfiTr— 

AoKNOWLKDOMENT  Of  SxBViOE. — Where  the  notice  of  appeal  is  filed 
and  served  on  the  same  day,  the  order  of  filing  and  service,  if 
contemporaneous,  is  immaterial;  and  where  the  district  attorney 
has  indorsed  upon  the  notice  of  appeal  filed  an  admission  of  ''due 
service"  thereof,  he  cannot,  contrary  to  his  written  admissioii, 
daim  that  the  service  was  invalid  because  made  before  the  notiee 
was  filed.     (People  v.  Sehmitz,  330.) 

20.  Time  fob  Appeal — ^Benditiom  of  Judgment. — An  appeal  may  be 
taken  in  a  criminal  case  under  section  1239  of  the  Penal  Code  al 
any  time  within  ninety  days  after  the  rendition  of  the  judgment, 
and  it  is  not  premature  because  taken  after  the  rendition  of  the 
Judgment,  and  before  its  entry.    (Id.) 

21.  Construction  of  Penal  Code. — ^The  provision  in  section  1240  of 
the  Penal  Code  that  the  notice  of  appeal  shall  be  filed  ''with  the 
clerk  of  the  court  where  the  judgment  or  order  appealed  from  ia 
entered,''  cannot,  whatever  its  meaning,  be  construed  to  deprive 
the  defendant  of  his  statutory  right  to  appeal  when  the  judgment 
is  rendered,  whether  then  entered  or  not.     (Id.) 

22.  Ebbok   in    Pebemptobt    Challenge   to    Swobn    Jubob   without 

Cause  Shown. — After  jurors  have  been  sworn  to  try  the  ease,  it 
was  error  for  the  court  to  permit  the  prosecution  to  challenge  one 
of  them  peremptorily,  without  the  showing  of  any  cause  therefor, 
as  required  in  section  1068  of  the  Penal  Code.  Under  that  section 
the  cause  must  be  based  on  some  fact,  and  founded  upon  a  proper 
showing  of  fticts  upon  which  the  court  could  have  exercised  iti  dis- 
cretion.    (Id.) 

28.  Ebbob  in  Sustaining  Challenge  fob  Implied  Bias — ^BKLATinm- 
SHIP  TO  Defendant  not  Shown. — It  was  error  to  sustain  a  chal- 
lenge for  implied  bias,  for  relationship  by  consanguinity  or  ailLnity 
of  a  juror  to  the  defendant  within  the  fourth  degree,  where  no 
relationship  was  shown,  and  it  appeared  that  the  juror  did  not  know 
the  defendant,  or  know  of  any  relationship  to  him.     (Id.) 

24.  Object  of  Code  Pbovisions  fob  Impaneuno  Jubt — ^Faib  and 
IiCPABTiAL  Tbial. — The  code  provisions  in  regard  to  the  impansl- 
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ment  of  jurors,  and  their  qualifications^  have  in  view  the  right  of 
the  defendant  to  a  fair  and  impartial  jury,  and  not  one  picked 
and  selected  bj  the  prosecution.  The  rights  of  a  defendant  should 
be  carefully  guarded  at  every  step.     (Id.) 

£6.  Appointment  of  Eubob  to  Take  Charos  op  Juey — Right  or 
Dependant  to  be  Heard. — It  was  error  for  the  court  to  order  the 
appointment  of  an  elisor  to  take  eharge  of  the  jury,  for  disqualifi- 
cation of  the  sheriff  and  coroner,  upon  ex  parte  afldavits  of  the 
proseeution  to  such  disqualification,  and  to  refuse  to  allow  the 
defendant  to  be  heard  as  to  the  fact  of  the  disqualification  of 
tii«  sheriff  and  coroner,  and  also  as  to  the  disqualification  of  the 
elisor  by  reason  of  bias  and  prejudice  against  the  defendant. 
(Id.) 

80.  Chakoi  op  Extortion — ^Hsarsat  Evidence. — Upon  the  trial  of 
a  eharge  of  extorting  money  from  witnesses  for  the  prosecution, 
keepers  of  French  restaurants,  to  secure  liquor  licenses  for  them, 
which  had  been  previously  withheld,  it  was  error  to  allow  such 
witnesses  to  testify  to  hearsay  evidence,  consisting  of  conversa- 
tions between  them  in  the  absence  of  the  defendant  and  his  co- 
defendant,  as  to  the  necessity  of  employing  the  codefendant,  and 
the  amount  of  money  to  be  paid  him,  and  the  proportion  of  each. 
Hearsay  that  is  injurious  to  a  defendant  is  ground  for  reversal. 
(Id.) 

t7.  iHPROPBi  Cross-examination  op  Dependant— Foundation  por 
Bebttttal — ^Evidence  por  Prosecution  in  Ghiep. — It  was  error 
for  the  court  to  allow  the  defendant  to  be  cross-examined  as  to  the 
receipt  of  money  from  his  codefendant  that  had  been  obtained  from 
the  French  restaurant-keepers  to  secure  liquor  licenses  for  them, 
eonceming  which  the  defendant  had  not  testified  in  chief,  for  the 
purpose  of  laying  an  improper  foundation  for  rebutting  evidence, 
which  was  properly  part  of  the  ease  for  the  prosecution  in  chief. 
(Id.) 

28.  Improper  Limitation  op  Cross-examination  op  Codependant. — 
Where  the  codefendant  had  withdrawn  his  plea  of  not  guilty,  and 
had  pleaded  guilty  to  the  charge  of  extortion,  and  had  testified 
in  rebuttal  that  he  had  paid  part  of  the  money  to  the  defendant, 
which  he  had  received  as  a  fee  from  the  French  restaurant-keepers, 
his  testimony  as  a  confessed  accomplice  was  not  sufficient  to  eon- 
▼let  the  defendant  without  corroboration;  and  it  was  error  to  limit 
his  cross-examination  so  as  to  exclude  the  right  of  the  defendant 
to  investigate  every  motive,  statement  and  act  on  his  part,  or  any 
other  matter  that  might  in  any  reasonable  way  have  influenced  his 
testimony,  snch  as  the  inquiry  whether  he  had  not  received  a  promise 
of  immunity  for  his  testimony,  and  other  inquiries  bearing  upon  his 
Innocence  of  crime,  and  upon  that  of  the  defendant.  The  broadest 
•eope  of  cross-examination  should  be  allowed  in  such  cases.     (Id.) 
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29.  iNSumciENCT  OP  Indictment  pob  Extortion. — An  indictment  for 
extortion  alleged  to  have  been  committed  by  unlawfully  and  felon- 
iously extorting  from  the  parties  named  in  the  indictment,  with 
their  consent,  a  specified  sum,  by  the  wrongful  use  of  fear,  in- 
duced by  threats  to  do  an  injury  to  the  property  of  the  parties 
named,  alleged  to  be  restaurant-keepers,  engaged  in  selling  at  retail 
liquors  therein,  for  which  they  were  required  to  have  a  licenM 
necessary  to  the  profitable  maintenance  of  said  business,  whieh 
the  defendants  well  knew,  and  that  defendants  then  and  there  un- 
lawfully, feloniously,  corruptly  and  knowingly  threatened  the  said 
parties  named  that  unless  they  paid  them  the  said  sum,  and  one 
year  thereafter  a  further  sum,  the  said  parties  eould  not,  and 
would  not,  obtain  said  license,  and  that  the  said  defendants  would 
prevent  them  from  carrying  on  or  conducting  said  business  of 
selling  liquors  at  retail,  is  not  sufficient  to  state  the  crime  of 
extortion,  because  it  does  not  allege  or  show  that  the  specific  injury 
threatened  was  an  unlawful  injury  to  the  property  of  the  person 
threatened.     (Id.) 

30.  Construction  op  Statute — ^'*Unlawpul  Injubt." — In  the  phrase 

** threat  to  do  an  unlawful  injury,"  etc.,  as  used  in  section  519  of 
the  Penal  Code,  providing  that  ''fear  such  as  will  constitute  ex- 
tortion may  be  induced  by  a  threat  within,  (1)  to  do  an  unlawful 
injury  to  the  person  or  property  of  the  individual  threatened," 
the  word  "unlawful"  qualifies  the  injury  and  not  the  threat,  and 
imports  an  injury  which  is  contrary  to  law  or  prohibited  by  the 
law  of  the  state.  To  procure  money  by  threat  to  do  a  lawful  act 
is  not  a  crime  under  the  statute,  whatever  moral  wrong  there 
may  be  in  obtaining  the  money.  (Id.) 
IL  Extortion  by  Threat  to  Do  Unlawful  Injury  to  Property. — 
To  constitute  the  crime  of  extortion  committed  by  means  of  any 
threat  to  injure  property  of  the  person  threatened,  the  injuiy 
threatened  must  be  in  itself  unlawful,  irrespective  of  whether  or 
not  the  purpose  with  which  the  threat  is  made  is  to  obtain  money 
to  which  the  person  threatened  is  not  entitled.     (Id.) 

82.  "Unlawful  Injury"  an  Actionablb  Wrong. — Giving  to  the 
term  "unlawful  injury"  the  broadest  meaning  possible  under  the 
authorities,  it  can  include  no  injury  that  is  not  of  such  a  character 
that  if  it  had  been  committed  as  threatened,  it  would  have  con- 
stituted an  actionable  wrong,  for  damages  suffered,  or  a  threatened 
wrong  which  could  be  enjoined  in  equity  if  the  remedy  at  law  was 
inadequate.     (Id.) 

83.  Liquor  Licenses — Poweb  op  Police  Commissioners — ^Legitimate 

Persuasion — Motives  Immaterial. — It  is  within  the  lawful  power 
•f  the  police  commissioners  of  San  Francisco  to  withhold  liquor 
licenses  from  keepers  of  restaurants  therein,  no  matter  bow  great 
the  pecuniary  loss  thereby  eaused  to  their  business;  and  it  u  also 
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lawful  for  anyone  hj  legitimate  persuasion  or  argument,  where  no 
unlawful  means  are  used  to  that  end,  to  endeavor  to  persuade  them 
to  refuse  the  licenses,  even  though  he  maj  be  actuated  bj  the 
malicious  intent  to  injure  the  restaurant-keepers,  and  eauM  them 
pecuniary  loss.     (Id.) 

84.  SUFFICIEKCT  01*  INDICTMENT  POB  EXTORTION  IN  BSLATION  TO  LlQUOH 

License — ^Lanouaqe  or  Statute  iNsumciENT — Unlawful  Means. 
In  an  indictment  for  extortion  it  is  not  sufficient  to  use  the  lan- 
guage of  the  statute;  and  under  a  charge  of  extorting  money  to  do 
an  unlawful  injury  to  the  business  of  restaurant-keepers,  by  with- 
holding liquor  licenses  necessary  to  the  conduct  of  their  business, 
it  is  necessary  to  show  that  unlawful  means  would  be  used  to  pro- 
Tent  the  same,  if  the  money  exacted  were  not  paid.     (Id.) 

35.  Use  or  Unlawful  Means  os  Undue  Inflxtencb  not  Presumed.— - 
It  cannot  be  presumed,  in  the  absence  of  any  aTorment,  that  nnlaw- 
ful  means  or  undue  influence  would  be  exercised  over  the  police 
eommissioners  to  prevent  the  liquor  licenses  necessary  to  their  busi- 
ness, if  the  money  exacted  were  not  paid.  The  court  cannot  assume, 
in  the  absence  of  any  averment  to  that  effect,  that  defendant 
Bchmitz  was  mayor  of  the  city,  and  in  a  position  to  exercise  power 
and  undue  influence  over  the  members  of  the  board  of  police  eom- 
missioners, or  that  Buef ,  his  codefendant,  was  in  practical  control 
•f  the  city  government  because  of  his  political  activity  and  influ- 
•nce,  or  otherwise  able  to  exert  an  undue  influence  over  the  board 
or  that  the  use  of  unlawful  means  or  undue  influence  was  threat- 
ened, or  that  the  purpose  and  ability  to  use  such  means  successfully 
were  perfectly  onderstood  by  the  parties  concerned,  because  of  the 
drcnmstances  known  to  them.     (Id.) 

M.  Absence  or  Express  Threat— Pleading  or  Facts. — The  absence 
of  an  express  avowal  of  a  threat  to  use  unlawful  means  cannot 
obviate  the  necessity  of  pleading  facts  necessary  to  make  the  threat 
eriminaL     (Id.) 

17.  Indictment  not  Aided  bt  Presumption — Presumption  or  Inko- 
GENGE. — An  indictment  must  show  on  its  face  that  a  crime  has  been 
eommitted,  and  in  no  case  can  the  indictment  be  aided  by  inference 
or  presumption.  The  presumptions  are  all  in  favor  of  innocence, 
and  if  the  facts  stated  may  or  may  not  eonstitute  a  crime,  the 
presumption  is  that  no  crime  is  charged.     (Id.) 

88.  Merits  or  Indictment— UNrrrNEss  of  Bestaubant-keepsis  to 
BAYS  License  not  Ck>NSiDERED. — The  question  of  fact  whether 
er  not  the  restaurant-keepers  were  unfit  persons  to  have  a  license, 
•r  whether  that  fact  would  be  a  good  defense  to  the  crime  of 
extortion,  cannot  be  considered  in  determining  the  merits  of  the 
iBdictment.    (Id.) 
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39.  MoTioK  TO  Set  Asidb  Indictment — Challenob  to  Panel — Am- 
8SNCB  OF  Exception. — An  exception  is  required  under  sections 
1170  and  1172  of  the  Penal  Code  to  the  ruling  of  the  court  upon 
a  motion  to  set  aside  the  indictment,  and  in  disallowing  a  challenge 
to  the  panel  of  the  grand  jury;  and  where  the  record  discloses  no 
exception  to  the  rulings  of  the  court  upon  those  matters,  this  court 
Sb  precluded  from  considering  the  questions  iuTolved  therein.  (Peo- 
ple V.  Emmons,  685.) 

40.  Bevisw  upon  Appeal— Bill  op  Exceptions — Waiveb. — ^Anj  ex- 
ception, to  be  reviewed  upon  appeal,  must  be  incorporated  in  a  bill 
•f  exceptions  properly  authenticated;  and  if  the  defendant  does  not 
save  an  exception  to  the  ruling  of  the  court,  the  objection  is  deemed 
to  be  waived.     (Id.) 

41.  Bbibert  op  State  Senator — Suppicienct  op  Indictment. — Held, 
upon  the  authority  of  Application  of  Bunkers,  1  Gal.  App.  611, 
and  Feople  t.  BwiJcers,  2  Cal.  App.  197,  that  the  indictment  in  this 
ease  sufficiently  charges  the  bribery  of  the  defendant  as  a  state 
senator  and  member  of  a  Senate  committee,  under  a  promise  and 
agreement  that  his  official  action,  vote  and  opinion  as  state  senator 
should  be  influenced  thereby  to  prevent  an  investigation  by  said 
committee  of  certain  building  and  loan  associations.     (Id.) 

42.  EyiDENCB — GoNSPiRAOT— Declarations  op  Go-oonspirator — Order 
op  Proop. — Where  the  prosecution  relied  upon  a  conspiracy  be- 
tween three  senators,  members  of  the  Senate  committee,  and  other 
persons  connected  with  building  and  loan  associations  appearing  be- 
fore the  committee,  to  secure  immunity  to  them  for  a  sum  paid  to 
•Bch  senator,  the  order  of  proof  of  declarations  made  to  a  senator 
previously  convicted  of  such  bribery  by  a  third  person  connected 
with  one  of  such  building  and  loan  associations  was  in  the  discretion 
•f  the  court,  which  did  not  err  in  overruling  the  objection  that  such 
declarations  were  hearsay,  on  the  ground  that  the  conspiracy  with 
such  third  person  was  not  proved,  if  the  prosecution  subsequently 
proved  that  such  third  person  was  a  co-conspirator.     (Id.) 

4t.  Bepusal  op  Court  to  Ovdvl  Production  op  Unsigned  Statement 
op  Convicted  Senator. — It  was  not  prejudicial  error  for  the  court 
to  refuse  to  direct  the  district  attorney  to  produce  an  unsigned 
and  unsworn  statement  of  the  previously  convicted  senator  for  the 
use  of  the  defendant  in  cross-examination,  where  the  same  would 
Bot  be  admissible  for  any  purpose,  if  not  shown  to  be  written  by 
authority  of  the  witness,  and  then  only  in  order  to  lay  a  foundation 
for  showing  it  differed  from  his  testimony  on  the  present  triaL 
The  ruling  cannot  be  deemed  prejudicial  where  there  is  no  showing 
that  the  defendant  was  prejudiced  thereby.     (Id.) 

44.  Motion  to  Strike  Out  Answer  op  Witness — Belevant  Portion. 
▲  motion  to  strike  out  the  whole  of  an  answer  of  a  witness  to  a 
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question  was  properly  denied  when  the  court  could  not  anticipate 
the  answer,  and  a  portion  of  the  same  is  responsive  to  the  question 
and  is  relevant.  The  motion  should  have  been  directed  only  to  the 
objectionable  portion  of  the  answer  of  the  witness,  and  having  failed 
to  do  to,  the  defendant  eannot  eompkin  of  the  ruling  upon  appeal. 
(Id.) 

45.  FUONID  ACOOMPLICBS  FOft  PXJBPOSB  OF  DETECTION — RELEVANT  TSS- 

TIMONT. — Testimony  as  to  declarations  of  a  co-conspirator  made  to 
feigned  accomplices  who  were  engaged  merely  in  a  scheme  to  expose 
and  punish  the  same,  though  made  in  the  absence  of  the  defend- 
ant, were  admissible  on  the  question  whether  such  witnesses  were 
real  or  feigned  accomplices,  and  to  trace  the  money  received  as  a 
bribe.     (Id.) 

46.  Public  Pouct  as  to  Feigned  Accomplice — Trap  fob  Apfbbusn- 

BION. — It  is  not  against  law  or  public  policy  for  feigned  accom- 
plices, who  did  not  suggest  nor  encourage  the  commission  of  the 
crime,  and  whe  have  been  informed  of  its  commission,  and  of  the 
purpose  of  the  conspirators,  to  lay  a  trap  for  their  apprehension 
and  punishment.     (Id.) 

47.  Impeachment  op  Witnesses  fob  Pbosecution — Remote  Bvidbncb 
— ^Foundation  not  Laid — ^Redirect  Examination. — Remote  testi- 
mony, the  purpose  of  which  was  to  affect  the  credibility  and  impeach 
the  testimony  of  witnesses  for  the  prosecution,  which  was  of  no 
importance  for  that  purpose  without  indulging  in  unauthorized  spec- 
ulation, and  for  which  no  foundation  was  laid  on  cross-examination, 
was  not  admissible  on  redirect  examination.     (Id.) 

48.  Sspabation    of   Jubt   During    Tbial— Innocent    Purpose — Com- 

munication Congbrnino  Trial  Disproved.— When  the  separation 
of  the  jury  during  the  trial  was  shown  to  be  for  only  an  innocent 
purpose,  and  that  it  was  not  the  occasion  for  any  communication 
at  all  concerning  the  ease  on  trial,  and  that  the  separated  juror 
was  in  charge  of  an  officer,  such  separation  was  not  fatal  to  the 
verdiet.     (Id.) 

49.  Use  of  Intoxicating  Liquors.— The  fact  that  some  of  the  jurors 

used  intoxicating  liquors  in  moderation  during  the  trial  does  not 
vitiate  the  verdict  where  it  appears  that  none  of  them  were  intox- 
icated, and  that  no  liquors  of  any  kind  were  used  after  the  fab- 
mission  of  the  cause.     (Id.) 

50.  Instructions. — ^An   appellant   cannot  complain   of   an   instruction 

given  at  his  request;  and  instructions  requested  by  the  appellant 
which  were  inapplicable  to  the  evidence  or  erroneous,  or  which  called 
the  attention  of  the  jury  to  a  particular  witness,  or  which  were 
included  in  the  charge  given,  were  properly  refused.     (Id.) 

51.  Misconduct  of  Juror — Time  Limit — Qualification — New   Trial 

— OoNSTRUCnoN  OF  CoDE. — The  misconduct  of  a  juror  which  is  made 
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ground  for  a  new  trial  under  subdivision  3  of  section  1181  of  th« 
Penal  Code  is  only  such  misconduct  as  has  occurred  since  he  was 
sworn  as  a  juror  to  tij  the  case,  and  does  not  include  any  miscon- 
duct as  to  his  declaration  under  oath  as  to  his  qualification  as  a 
juror.     (Id.) 

68«  EvmiNci  AS  to  Qualdigation  or  Jurob  not  a  Ground  fob  New 
Trial. — Whatever  maj  be  the  rule  in  other  jurisdictions,  evidence 
given  as  to  the  qualification  of  a  juror  is  not  ground  for  a  new 
trial  in  this  state.     (Id.) 

58.  AiTiDAViT  not  Authenticated. — An  affidavit  filed  in  the  court 
below  which  is  not  authenticated  in  any  manner  bj  the  trial  judge, 
Bor  shown  to  have  been  used  on  the  motion  for  a  new  trial,  cannot 
be  considered.     (Id.) 

64.  Obtaining  Money  undeb  False  Pbetenses — Insufficient  Infor- 

mation— Connection  not  Shown. — An  information  for  obtaining 
money  under  false  pretenses  in  regard  to  the  responsibilitj  of  a 
mutual  mercantile  oompanj,  and  that  it  would  pay  $100  upon  re- 
ceiving $1  per  week  for  sixty-five  weeks,  which  does  not  show  any 
connection  between  defendants  and  such  company,  or  show  that 
by  reason  of  said  false  pretenses  the  prosecuting  witness  was  in- 
duced to  enter  into  any  contracts  with  said  company,  or  that  the 
money  paid  to  defendants  was  paid  on  or  under  any  such  contracts 
or  for  said  company,  or  show  any  natural  connection  between  the 
false  pretenses  made  by  the  defendants  and  the  delivery  of  the 
money  to  the  defendants,  is  fatally  defective,  and  a  demurrer  there- 
to should  have  been  sustained.     (People  v.  White,  99.) 

65.  FoRGEBT  OF  Begeipt — SuFFiciENcr  OF  Infobmation. — Receipts  being 
mentioned  in  the  statute  in  the  list  of  instruments  that  may  be 
the  subject  of  forgery,  an  information  charging  the  defendant, 
Thomas  Johnson,  with  forging  a  receipt  of  one  "Francis  A.,"  who, 
for  the  purpose  of  determining  the  sufficiency  of  the  information, 
must  be  assumed  to  be  a  different  person  from  the  defendant, 
with  intent  to  defraud  the  United  Railroads,  is  sufficient  if  the 
instrument  appears  upon  its  face  to  be  one  that  might  defraud  that 
eorporation,  and  the  information  need  not  aver  how  the  fraud 
could  be  or  was  effected.     (People  v.  Johnson,  127.) 

66.  Verdict  Against   Evidence — Identity    of    Person — Change   in 

Amount  of  Receipt. — Where  the  evidence  shows  that  Thomas  John- 
son and  Francis  A.  are  one  and  the  same  person,  and  when  he 
signed  the  receipt  Francis  A.  he  signed  it  as  his  own  name, 
under  which  he  was  known  and  working  for  the  United  Railroads, 
and  that  the  only  change  was  in  the  amount  of  the  receipt,  a 
verdict  of  guilty  of  forgery  was  against  the  evidence.     (Id.) 

67.  Methods  of  Company — Order  for  Money  not  Alleged— Variance. 

If,  under  the  methods  employed  by  the  company  for  payment  of 
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its  laborers,  the  receipt  to  be  signed  was  in  the  nature  of  an  order 
for  the  payment  of  money,  where  the  instrument  alleged  to  be  forged 
was  a  mere  receipt,  and  appeared  on  its  face  to  be  such  as  signed 
by  the  defendant,  and  it  is  not  alleged  to  be  an  order  or  request 
for  the  payment  of  money,  evidence  tending  to  show  the  forgery 
of  the  instrument  as  an  order  for  the  payment  of  money  shows  an 
entirely  different  offense  from  that  charged,  and  where  the  variance 
was  continuously  objected  to,  the  verdict  cannot  be  supported  on 
that  ground.     (Id.) 

58.  Habb^  Corpus — Chabgx  of  Attempt  to  Commit  Fosgebt  not  Sup- 
ported BY  EVIDENCB — ^MeRB  InBPPBOTUAL  AuTHORITT  TO  ANOTHXB 
Pbbson. — The  holding  of  a  defendant  to  answer  under  a  eharge 
in  a  police  court  of  an  attempt  to  commit  a  forgery  of  printed 
eigar  orders  is  not  sustained  by  evidence  of  a  want  of  authority 
to  the  defendant  to  have  them  printed  in  the  names  of  certain 
eigar  dealers,  and  of  his  assumed  authority  to  have  them  so 
printed  by  a  certain  printer  in  their  names,  at  an  agreed  price  per 
thousand,  where  it  appears  that  said  printer  did  not  attempt  to 
print  them,  nor  intend  to  do  so,  without  direct  authority  from  the 
eigar  dealers;  and  the  defendant,  under  such  evidence,  is  entitled 
to  be  discharged  on  hdbeoi  corpus*     (Ez  parte  Floyd,  588.) 

69.  Mere  Intention,  Preparation,  or  Ineppegtual  Solicitation  to 
Commit  Crime  not  an  Attempt. — ^A  mere  intention  or  prepara- 
tion to  commit  a  crime,  without  any  overt  act,  or  a  mere  ineffectual 
solicitation  to  another  to  commit  a  crime,  which  is  not  committed 
or  attempted,  cannot  constitute  an  attempt  to  commit  a  erime, 
nor  any  offense  punishable  under  the  Penal  Code.     (Id.) 

€0.  Grand  Larceny — Stealing  op  Horse — Support  op  Yerdiot. — Held, 
that  the  evidence  reviewed  is  convincingly  sufficient  to  support  a 
verdict  of  guilty  of  grand  larceny  committed  by  the  defendant  and 
his  nephew  in  the  stealing  of  a  horse  from  a  ranch  where  it  was 
pastured,  and  selling  the  same  under  false  pretenses.  (People  v. 
Horton,  34.) 

61.  Possession  op  Stolen  Property — Instructions  not  Prejudicial. 
Held,  that  the  instruction  relating  to  the  possession  of  stolen  prop- 
erty by  the  defendant  was  in  the  main  correct;  and  that  the  judg- 
ment will  not  be  reversed  for  any  possible  error  therein,  when  look- 
ing at  the  testimony  it  can  be  seen  that  the  jury  could  not  have  been 
misled  thereby  to  the  prejudice  of  the  defendant.     (Id.) 

62.  Exclusive  Possession  as  a  Circumstance — Particeps  Criminis.-^ 

The  rule  that  the  recent  possession  of  stolen  property,  unexplained, 
is  a  circumstance  tending  to  show  guilt  does  not  require  exclusive 
possession  by  the  defendant  in  the  strict  sense.  The  rule  is  satisfied 
if  the  possession  is  exclusive  as  to  all  not  particeps  criminis*    Am 
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to  the  latter  class,  the  possession  of  one  is  tlio  possession  of  eaek 
and  alL     (Id.) 

03.  Grand  Lascbnt— Support  or  Verdict.— ffeU,  npon  review  of  the 
evidence  supporting  a  verdict  of  gn^ilty  of  grand  larceny  against 
the  appellant,  that  though  the  evidence  is  chieflj  circumstantial, 
and  not  stronglj  inculpatory,  it  cannot  be  said  that  it  was  whoUj 
insufficient  to  justify  the  verdict  of  guilty.  (People  ▼.  Maltais, 
120.) 

04.  EVIDINGB— ObJXCTIOM     TO     QUSSTIOH     NOT     ANSWXRXD— HaRMUEU 

BuUNG. — The  overruling  of  an  objection  to  a  question  asked  by 
the  defendant's  counsel  of  a  witness  for  the  prosecution  on  cross- 
examination  is  harmless,  if  the  question  was  not  answered.  (Id.) 
66.  Larceny  or  Heiter  bt  General  Owner  rRoic  Special  Owner- 
ship or  Agister. — It  is  larceny  for  the  general  owner  of  a  heifer 
to  steal  it  from  an  agister  who  had  taken  it  from  the  owner  to 
pasture,  for  compensation,  and  who  has  a  special  ownership  therein 
for  the  enforcement  of  his  agister's  lien;  and  the  property  may  be 
alleged  in  the  information  to  be  the  property  of  the  agister.  (Peo- 
ple ▼.  Gain,  103.) 

66.  Construction    or    Penal    Code. — The  words  ''personal  property 

of  another,''  as  used  in  section  484  of  the  Penal  Code,  correctly 
interpreted,  means  property  in  the  possession  of  another  who  is 
entitled,  as  bailee  or  otherwise,  to  retain  possession  thereof  for 
some  benefit  or  profit  to  himself,  to  the  exclusion  of  all  others,  nther 
than  the  absolute  ownership  defined  by  section  679  of  the  Civil 
Code.     (Id.) 

67.  Larceny  ntoic  Bailee. — The  taking  of  property  by  the  general 

owner  thereof,  from  the  possession  of  one  who  rightfully  holds  it 
as  bailee  or  otherwise  for  benefit  to  himself,  with  the  intent  to 
charge  such  bailee  with  the  value  thereof,  or  to  deprive  him  of 
such  benefit,  constitutes  larceny.     (Id.) 

68.  Instructions  to  be  Construed  Together. — Instructions  given  are 

to  be  construed  together;  and  in  charging  the  jury  it  is  not  nee- 
essary,  in  dealing  with  each  particular  phase  of  the  ease,  to  re- 
peat all  of  the  conditions  and  limitations  whieh  are  to  be  gathered 
from  the  entire  text.     (Id.) 

69.  Charge  to  Jury — Presumption  or   Innocence— Oircuicstantial 

Evidence. — Where  the  court  had  charged  the  jury  that  the  ''law 
presumes  every  man  innocent  until  his  guilt  is  established  beyond 
all  reasonable  doubt,  and  this  presumption  attaches  to  every  fact 
essential  to  conviction,"  such  instruction  is  to  be  taken  in  eonnee- 
tion  with  an  instruction  that  "while  every  fact  essential  to  prove 
the  guilt  of  the  defendant  to  a  moral  certainty  must  be  fully 
proven,  the  law  permits  this  to  be  done  by  circumstantial  evi- 
dence, and  where  the  evidence  is  circumstantial,  but  proves  every 
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fact  essential  to  sustain  the  hypothesis  of  guilt,  and  to  exclude 
the  hypothesis  of  innocence,  and  is  inconsistent  with  any  other 
lational  conclusion  than  that  of  the  guilt  of  the  defendant,  the 
law  makes  it  the  duty  of  the  jury  to  eonvict  the  defendant|'^ 
and  there  was  no  error  in  such  instructions.     (Id.) 

70.   INSTEUGTIOM    NOT     PSBTINKNT    TX>    EVIDENGS— HaBMLESS      EBBOB — 

BuBDEN  XJPON  Appellant. — The  giving  of  an  abstractly  correct 
instruction,  which  is  not  pertinent  to  the  evidence,  is  to  be  re- 
garded as  harmless  error,  where  the  record  upon  appeal  fails  to 
show  how  the  alleged  error  eould  have  prejudiced  the  substantial 
rights  of  the  defendant,  upon  whom,  as  appellant,  the  burden  rests 
to  show  such  prejudice  by  the  record.     (Id.) 

7h  SuppoBT  OP  Yebdigt— Pbovinge  op  Jubt  and  Tbul  Judge.— Hel(2, 
that  there  is  sufficient  evidence  to  support  the  verdict  of  guilty  of 
larceny  as  charged  in  the  information,  and  that  the  determina- 
tion as  to  the  weight  of  conflicting  evidence  and  the  credibility  of 
the  witnesses  were  within  the  province  of  the  jury  in  the  first  in- 
stance, and  in  the  second,  within  that  of  the  trial  judge  in  pass- 
ing upon  the  motion  for  a  new  trial;  and  where  such  motion  is 
denied,  the  verdict  will  not  be  disturbed  upon  appeal.     (Id.) 

72.  Evidengs — ^Abbbst  op  Aoisteb  and  Fobmsb  Owneb  bt  Thiep — 
Declabations — Wbongpul  Intent. — Evidence  was  admissible  to 
show  that  after  defendant  had  stolen  the  heifer  from  the  posses- 
sion of  the  agister,  he  declared  that  he  would  hold  the  agister 
and  the  former  owner  of  the  pasture  both  responsible  for  her  loss, 
and  that  he  caused  them  both  to  be  arrested  for  stealing  the  heifer 
from  the  pasture — ^in  order  to  establish  the  wrongful  intent  with 
which  he  stole  the  heifer.     (Id.) 

7t.  Laboent — Cboss-ezamination  op  Dependant — Miscondugt  op  Dis- 
TBIGT  Attobnbt  NOT  SHOWN. — Where  upon  a  trial  for  grand  lar- 
eeny,  the  defendant  had  testified  in  chief  that  he  was  a  railroad 
employee  of  considerable  experience,  and  named  the  places  where 
he  had  served,  and  the  district  attorney,  on  cross-examination,  with- 
out objection,  asked  him  a  line  of  questions  as  to  his  employment 
at  one  such  places,  which  developed  that  the  Union  Pacific  had 
there  stopped  his  pay  for  cause,  and  when  asked  for  what  cause 
replied,  without  objection,  "Well,  the  cause  what  all  conductors 
have  getting  their  pay  stopped,"  whereupon  the  district  attorney 
discontinued  that  line  of  cross-examination,  remarking  that,  "for 
fear  of  error,  he  would  not  press  the  matter  any  further, '^  the 
eourt  did  not  err  in  refusing  to  strike  out  the  portion  of  the  cross- 
examination  given;  and  no  misconduct  of  the  district  attorney 
dearly  appears  from  the  reason  assigned  for  such  discontinuance 
which  requires  reversal.     (People  v.  Cowley,  501.) 

74.  What  Constitutes  Misgonduct  op  District  Attobnet. — It  i» 
only  where  it  appears  thai  a  district  attornev  has  wiUfuUv  persisted 
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in  asking  improper  questions  with  the  evident  purpose  of  injuring 
the  defendant,  or  where  he  has  made  a  statement  of  a  fact  or  mat- 
ter that  he  would  not  have  been  allowed  to  prove,  for  the  purpose 
of  indireetlj  getting  before  the  jury  such  fact  or  matter,  that 
eourts  will  reverse  on  the  ground  of  improper  conduct  of  the  die- 
triet  attomej.     (Id.) 

75.  Pbopeb  Betusal  of  Ajwumentativb  Instruction. — ^The  court 
properlj  refused  an  instruction  requested  by  the  defendant,  which 
is  more  in  the  nature  of  an  argument  than  an  instruction  on  the 
law  pertaining  to  the  facts  of  the  case.     (Id.) 

76.  Plka  op  Guii/tt  of  Libel  in  Police  Court — Habeas  Corpus  After 
Judgment — Sufpicienot  of  Complaint. — ^Where  a  defendant 
charged  with  libel  in  the  police  court  pleaded  guilty,  without  testing 
the  sufficiency  of  the  statement  of  facts  in  the  complaint  by  de- 
murrer, or  by  appeal  in  the  ordinary  way,  this  court  will  not,  upon 
habeas  corpus,  after  judgment  examine  the  question  of  the  sufficiency 
of  the  statement  of  facts  in  like  manner  as  if  it  had  been  so 
directly  tested.  It  is  sufficient  upon  application  for  sucli  writ 
that  the  complaint  purported  to  and  attempted  to  state  an  offense 
of  which  the  police  eourt  had  jurisdiction.     (Ex  parte  Upson,  631.) 

77*  BuLE  Applicable  on  Habeas  Corpus  in  Inferior  Courts. — ^Where 
an  inferior  eourt  has  jurisdiction  of  the  person  of  the  defendant 
and  of  the  subject  matter  of  the  offense  attempted  to  be  charged, 
the  same  rule  applies  on  haheas  corpus  after  judgment  as  if  the 
writ  ran  in  like  manner  to  a  superior  eourt  Ex  parU  Boffntanp 
1  CaL  App.  294,  not  foUowed.     (Id.) 

78.  Prior   Denial  of   Writ— Benswal    of    Application — Improper 

Practice. — ^Where  a  prior  writ  was  heard  in  this  eourt,  and  the 
petitioner  remanded,  it  is  improper  practice  for  the  petitioner  to 
renew  the  application,  without  having  first  obtained  permission  so 
to  do.     (Id.) 

79.  Appeal — Order  Denying  Abrest  of  Judgment. — An  order  denying 
a  motion  in  arrest  of  judgment  is  not  appealable,  and  an  attempted 
appeal  therefrom  must  be  disregarded.     (People  ▼.  Mullen,  547.) 

80.  Manslaughter — Evidence — Identity  of  Person   Killed. — Where 

the  defendant  was  charged  with  manslaughter  in  the  killing  of 
one  Patrick  Connolly,  and  there  is  evidence  showing  that  the  de- 
ceased's death  resulted  from  a  blow  on  the  head,  delivered  by 
tbs  defendant,  and  that  defendant  was  seen  at  the  inquest  over 
the  body  of  Patrick  Connolly,  at  which  the  cause  of  his  death 
was  found  to  be  a  fracture  through  the  temporal  bone,  it  must  be 
presumed  from  the  identity  of  name,  in  the  absence  of  evidence 
to  the  contrary,  that  the  person  on  whom  the  inquest  was  held  was 
the  same  person  whom  the  defendant  was  charged  with  killing. 
(Id.) 
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81.  Support  op  Verdict  fob  Involuntary  Manslaughter.— Where 
there  was  evidence  tending  to  show  that  the  defendant  had 
knocked  down  another  man  and  was  engag<id  in  kicking  him, 
whereupon  the  deceased  remonstrated  with  him  ^r  kicking  a  man 
while  he  was  down,  and  was  trying  to  help  the  man  to  his  feet, 
whereupon  the  defendant  made  a  swinging  kick,  w^ich  struck  de- 
cedent upon  the  head,  from  which  he  died  as  the  resuH  of  a  frac- 
tured temporal  bone,  the  jury  was  justified  in  finding  i  vardict  of 
guilty  of  involuntary  manslaughter.     (Id.) 

82.  MuRDEBr— Defenss  op  Insanity — Evidsnoe — ^Prejudicial  Inctruo- 
TioN — Murder  in  First  Degrex — ^Absence  op  Qualification. — 
Upon  the  trial  of  a  defendant  charged  with  murder,  where  the  sole 
defense  was  insanity  at  the  time  of  the  homicide,  rendering  him 
without  volition  or  responsibility,  and  powerless  to  know  or  appre- 
ciate the  wrongfulness  or  criminality  of  his  act,  and  there  was 
evidence  strongly  tending  to  sustain  such  defense,  an  instruction 
to  the  effect  if  defendant  was  insane  he  could  not  be  found  guilty 
of  murder  in  the  first  degree,  because  incapable  of  forming  that 
willful,  deliberate  and  premeditated  malice  aforethought  which  con- 
stitutes such  crime,  standing  alone,  without  any  other  qualifica- 
tion in  the  charge  as  to  the  law  of  insanity  as  a  defense  to  crime, 
is  highly  prejudicial,  and  is  ground  for  reversal  of  a  judgment  of 
conviction  of  murder  in  the  second  degree.  (People  t*  Kelley, 
554.) 

83.  Insanity  Established  Entitles  to  Acquittal. — ^Where  insanity 

is  established  as  a  defense  to  a  charge  for  crime,  it  entitles  the 
defendant,  under  the  law,  to  an  absolute  acquittaL     (Id.) 

84.  Bill  op  Exceptions — Extension  op  Time  fob  Settlement. — ^The 
court  cannot,  under  section  1174  of  the  Penal  Code  as  amended  in 
1895,  extend  the  time  in  which  the  defendant  in  a  criminal  cast 
may  serve  his  draft  of  a  bill  of  exceptions  unless  good  cause  is 
shown  therefor  upon  afiidavit,  and  in  no  case  can  the  time  be 
extended  by  the  stipulation  of  the  parties.  The  forms  of  the  stat- 
ute cannot  be  disregarded  or  treated  as  merely  directory ;  and  where 
the  statute  is  not  complied  with,  the  court  cannot  consider  or  settle 
the  proposed  bill  of  exceptions  of  the  defendant.  (People  t«  Sim- 
mons, 559.) 

85.  Attorneys  for  Dependant  Chargeable  with  Knowledoi  of 
Law. — The  attorneys  of  the  defendant  are  chargeable  with  knowl- 
edge of  the  law,  and  no  effect  can  be  given  to  an  affidavit  by  one 
of  them  that  they  believed  they  were  acting  within  the  purview 
of  the  law  in  relying  upon  an  unauthorized  order  and  a  stipulation 
forbidden  by  law.     (Id.) 

86.  Bequested    Instructions    Included    in   Charge. — The   law   doea 

not   require   tautology,   and   it    was   not   error   to   refuse   instrnd- 
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tions  requested  bj  the  defendant  whicli  were  almost  literallj  and 
substantially  embodied  in  the  charge  of  the  court.     (Id.) 

87.  Bequests  Presumed  Inappugable — Requested  instructions  refused 

l^  the  court  maj  be  presumed  inapplicable  to  the  evidence,  if  it  is 
not  presented  in  the  record.     (Id.) 

88.  Modification  of  Instruction  as  to  Threats. — Held,  that  ft  re- 

quested instruction  as  to  threats,  as  modified  bj  the  court,  was  as 
favorable  to  the  defendant  as  he  was  entitled  to.     (Id.) 

80.  Instruction  as  to  Giecuicstantial  Evidence. — It  was  not  preju- 
dicially erroneous  to  instruct  the  jury  that  "there  is  nothing  in  the 
nature  of  circumstantial  evidence  that  renders  it  any  less  reliable 
than  any  other  class  of  evidence,''  where,  considered  with  other 
Instructions,  it  could  only  be  understood  as  meaning  that  circum- 
stantial evidence  is  just  as  reliable  as  any  other  kind,  if  it  con- 
vinces the  jury  of  defendant's  guilt  to  a  moral  certainty  and  be- 
yond a  reasonable  doubt.     (Id.) 

90.  Motion  for  Belief  under  Section  473. — Upon  a  motion  for  re- 
lief under  section  473  of  the  Code  of  Civil  Procedure,  faets  must 
be  stated  justifying  such  relief;  and  the  court  is  not  concerned 
with  the  legal  opinion  of  the  affiant  that  his  neglect  is  excusable. 
A  misunderstanding  or  misconstruction  of  the  law  cannot  excuse 
default.     (Id.) 

9]«  Murder — Appeal — ^Bevibw  of  Instructions — Evidence  not  ni 
Begord. — ^Where  the  evidence  is  not  contained  in  the  record  upon 
appeal  by  the  defendant  from  a  judgment  of  conviction  of  murder 
in  the  first  degree,  the  action  of  the  trial  court  in  giving  and  refus- 
ing instructions  must  be  viewed  in  the  light  of  any  conceivable  evi- 
dence.    (Id.) 

02.  Instruction  as  to  Moral  Certainty  and  Bsasonablb  DoxtbTw — 

An  instruction  as  to  reasonable  doubt  to  the  effect  that  convietion 
beyond  possible  doubt  is  not  required,  but  only  moral  certainty  is 
required,  producing  conviction  in  an  unprejudiced  mind,  and  that 
if  the  jury  are  satisfied  beyond  a  reasonable  doubt  of  the  guilt  of 
the  defendant  there  should  be  a  verdict  of  conviction,  was  proper.  It 
in  effect  instructed  the  jury  that  they  must  be  satisfied  to  a  moral 
eertainty,  and  beyond  a  reasonable  doubt,  of  the  guilt  of  the  de- 
fendant in  order  to  convict  him.     (Id.) 

03.  Murder— Self-defense — Error  in  Instruotino  Jury— Wooht  of 
Defendant's  Evidence. — ^Upon  the  trial  of  a  defendant  eharged 
with  murder,  where  there  was  evidence  for  the  prosecution  tending 
to  show  murder,  and  for  the  defendant  tending  to  show  that  he 
acted  in  self-defense,  it  was  prejudicial  error  to  instruct  the  jury 
that  they  should  consider  the  situation  of  the  defendant  and  the 
manner  in  which  he  would  be  affected  by  the  verdict  in  determining 
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tht  weight  of  his  testimonj,  as  being  in  effect  an  argument  againat 
the  defendant  upon  a  matter  of  fact.     (People  ¥.  BorregOi  613.) 

M.  Ykbdict  Favobabls  to  Defendant — ^SCanslauohteb. — ^Where  the  de- 
fendant was  charged  with  murder  and  eonvieted  of  manslaughter 
ha  cannot  be  heard  to  complain  of  that  verdict  on  the  ground 
that  the  eyidence  would  have  justified  a  eonvietion  for  murder. 
He  cannot  thus  complain  of  tho  mora  faTorable  Terdiet  on  that 
ground.     (Id.) 

05*  Pbopek  Instruction  as  to  Manslauohtkb. — Eveiy  aharga  of 
murder  includes  a  charge  of  manslaughter;  and  the  jury  wara 
properlj  instructed  to  that  effect.     (Id.) 

9d.  MUBDEB— SUPPOBT    OF    VeBDIGT    IN    SECOND    DeGBEE— QUABBKL— Lf- 

FEBBNOi  OF  PREMEDITATION. — Where  it  appears  that  after  a  quarrel 
between  defendant  and  the  deceased,  who  had  been  drinking,  bat 
had  exhibited  no  weapon  and  made  no  threat  against  the  defend- 
ant, defendant  deliberately  left  the  room,  saying  that  he  would 
''fix"  deceased,  and  presently  returned,  and,  without  warning, 
fired  the  fatal  shot,  the  jury  had  the  right  to  infer  that  he  left 
the  room  with  the  deliberate  and  willful  intention  of  killing  the 
deceased,  and  its  verdict  of  burder  in  the  second  degree  is  suffi- 
eiently  supported.  It  cannot  be  said,  as  matter  of  law,  that  the 
shot  was  fired  upon  a  sudden  heat  of  passion,  and  constituted  only 
the  crime  of  manslaughter.     (People  r.  Fossetti,  629.) 

07*  Pbovinox  of  Jttby — Infebengb  fbom  Facts — ^Appeal. — ^The  ques- 
tion as  to  the  sufficiency  of  the  evidence  to  warrant  a  verdict,  boUi  as 
to  the  guilt  of  the  defendant  and  as  to  the  degree  of  his  crime,  where 
they  have  a  right  to  draw  an  inference  from  the  facts  proved,  is 
peculiarly  a  question  for  the  jury;  and  with  its  determination  it  is 
not  the  province  of  the  appellate  court  to  "interfere."     (Id.) 

M.  Evidbngb  of  Physician  as  to  Position  and  Coubsb  of  Bullet. — 
It  was  proper  to  allow  a  physician  who  had  examined  the  wound 
and  had  extracted  the  bullet  from  the  deceased  to  testify  to  the 
facts  to  show  its  position,  the  course  taken  by  the  bullet,  and  the 
place  of  entrance  and  exit.     (Id.) 

99.  Comments  of  Distbict  Attobnbt  as  to  iNSTsuonoNs. — ^The  dis- 
trict attorney  in  his  argument  might  legitimately  call  the  attention 
of  the  jury  to  the  fact  that  instructions  were  prepared  by  counsel 
and  often  stated  hypothetical  circumstances  and  conditions,  which 
made  it  necessary  for  the  jury  to  look  at  them  carefully  and  critically, 
if  there  was  no  intimation  that  they  should  disregard  the  instrue- 
tions.     (Id.) 

100.  Assignment  op  Ebbob  as  to  Instbuctions  Betused  ob  Givzn« — 
Where  counsel  rely  upon  error  on  the  refusal  of  the  court  to  give 
ft  requested  instruction,  they  must  state  the  instruction  and  point  out 
the  reason  whv  tbav  think  the  court  erred  in  refusing  to  give  it;  and 
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the  same  rule  obtains  in  regard  to  the  giving  of  an  instruetion  to 
which  objection  is  made.  If  this  rule  is  not  followed,  the  instmo- 
tion  given  or  refused  will  not  be  considered.     (Id.) 

101.  Perjury — Instructions — ^Materiality  of  Falsb  Testimony — 
Effect  of  Charge. — Where  certain  statements  were  set  out  at 
length  in  the  information  for  perjury,  which  were  material  under 
the  issues  raised  by  the  pleadings  in  the  action  in  which  the  per- 
jury was  committed,  a  charge  to  the  jury  that  unless  it  found  such 
statements  were  testified  to  by  the  defendant,  and  that  they  were 
false,  they  should  acquit,  could  only  in  effect  be  a  charge  that  such 
statements  only  were  material;  and  a  further  charge  that  if  the 
jury  found  all  of  the  statements  contained  in  the  information 
to  have  been  false  it  should  convict  could  not  prejudice  the  de- 
fendant, if  some  of  the  statements  were  immaterial,  for  if  the  ma- 
terial matters  were  established,  the  falsity  of  immaterial  matters 
could  not  prejudice   the  defendant.     (People  ▼.   Monreal,   37.) 

102.  Evidence  Properly  Befused — Impeachment  of  Witness  bt 
Particular  Acts. — The  court  properly  rejected  testimony  to  show 
that  a  witness  had  been  guilty  of  adultery  shortly  before  offering 
herself  as  a  witness,  and  that  her  husband  administered  punishment 
to  a  man  found  in  her  roonL  Such  acts  did  not  bear  upon  the  mat- 
ter in  issue.     (Id.) 

103.  Credibility  of  Defendant  as  a  Witness — Instruction  Properly 
Refused. — The  court  properly  refused  a  charge  requested  by  de- 
fendant in  relation  to  his  credibility  as  a  witness.     (Id.) 

104.  Bape — Intercourse  with  Girl  Under  Sixteen — Evidence — ^Ysm- 
EREAL  Disease — Identity  of  Defendant. — ^Upon  the  trial  of  a 
defendant  charged  with  rape  by  sexual  intercourse  with  a  girl 
under  the  age  of  sixteen  years,  evidence  that  after  the  alleged  date 
the  prosecutrix  had  venereal  chancroids  could  not  tend  to  prove 
sexual  Intercourse  with  the  defendant,  without  proof  that  he  then 
had  the  same  disease,  and  where  it  appears  that  he  never  had  such 
disease,  doubt  is  cast  by  said  evidence  as  to  the  identity  of  the  de* 
fendant  as  being  the  person  guilty  of  the  offense  charged.  (People 
y.  Ah  Lean,  626.) 

105.  Error  in  Cross-examination  of  Prosecutrix. — It  was  error  for 
the  court  to  refuse  to  allow  the  defendant  to  cross-examine  the 
prosecutrix  as  to  whether  she  did  not  have  the  venereal  chancroids 
at  the  date  of  the  alleged  offense,  and  as  to  whether  she  had  not 
had  prior  sexual  intercourse  with  many  other  persons,  and  as  to  when 
she  had  first  told  of  having  had  sexual  intercourse  with  the  defend- 
ant.    (Id.) 

106.  Improper  Testimony  as  to  Prior  Intercourse  with  Defendant. 
Where  only  one  act  of  sexual  intercourse  is  charged  in  the  indict- 
menty  on  a  specified  date,  it  was  error  to  allow  the  prosecutrix  to 
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testify  as  to  prior  acts  of  sexual  intercourse  bj  the  defendant  with 
her.     (Id.) 

107.  Bapb  —  Support  of  Vkbdict  —  Cobbobobation  of  Pbosecutbix. — 
Where,  upon  a  conviction  of  rape,  the  testimony  of  the  prosecutrix 
to  the  commission  of  the  crime,  though  containing  some  inconsist- 
•neies  and  particular  statements  hard  to  credit,  was  not  inherentlj 
improbable,  and  showed  brutal  outrages  of  her  person,  and  was  cor- 
roborated bj  her  physical  condition  when  found  in  her  room  by 
police  officers  with  defendant  and  his  associates,  who  were  imme- 
diately charged  by  her  with  the  crime  in  their  presence,  to  which 
DO  reply  was  made,  the  verdict  of  conviction  is  sufficiently  sup- 
ported.    (People  V.  Gaulfield,  656.) 

KW.  Bbvibw  upon  Appeal — Jueisdiction — Questions  of  Law. — The 
appellate  court  has  jurisdiction  only  to  review  questions  of  law; 
and  the  sufficiency  of  the  evidence  to  support  a  verdict  becomes 
a  question  of  law  only  where  there  is  an  entire  failure  of  proof. 
Where  there  is  evidence  supporting  the  verdict,  a  question  of 
law  as  to  its  sufficiency  cannot  arise.     (Id.) 

109.  Bapb — Support  of  Verdict — Corroboration  of  Prosecutrix — 
Question  of  Fact. — Held,  upon  a  review  of  the  evidence  in  this 
case,  which  is  a  companion  case  to  that  of  People  v.  John  F,  Caul- 
field,  suprct,  and  based  upon  the  same  state  of  facts,  the  record  in 
each  case  presenting  a  question  of  fact  for  the  jury,  the  testimony 
of  the  prosecutrix,  upon  the  authority  of  that  case  is  sufficiently 
corroborated  to  support  the  verdict,  notwithstanding  in  this  case 
the  defense  is  more  full  as  to  the  loose  character  and  drinking 
habits  of  the  prosecutrix.     (People  v.  Scobie,  659.) 

110.  Evidenge  upon  Motion  to  Place  Defendant  upon  Probation — 
Betiew  upon  Appeal. — Evidence  taken  upon  the  hearing  of  a 
motion  to  place  the  defendant  on  probation,  which  forms  no  part 
of  the  evidence  taken  upon  the  trial  of  the  case,  cannot  be  con- 
sidered upon  an  appeal  taken  from  the  judgment  and  from  an  or- 
der denying  a  new  triaL     (Id.) 

IIL  Motion  fob  a  New  Tbial — Conflicting  Evidence. — A  motion  for 
a  new  trial  in  a  criminal  case  must  be  made  before  judgment,  and 
the  court's  attention  must  be  called  to  it,  and  the  court  moved 
to  grant  it,  and  the  decision  of  the  court  that  no  such  motion  was 
made  before  judgment,  based  upon  conflicting  evidence,  is  binding 
upon  this  court.     (People  v.  Long,  27.) 

US.  Motion  fob  New  Tbial  not  Amendable. — A  motion  for  a  new 
trial  cannot  be  amended  after  judgment,  by  attempting  to  add  to 
what  had  been  actually  done  before  judgment.     (Id.) 

118.  Bill  of  Exceptions — Bulings  upon  Evidence— Use  Befobi  Ap- 
peal FBOH  Judgment. — A  bill  of  exceptions  to  rulings  of  the  eonrt 
u  to  evidence  at  the  trial   may  be  presented  within  ten  days  aftor 
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entry  of  the  judgment,  and  maj  be  need  upon  appeal  from  the  judg- 
ment.    (Id.) 

114.  Evidence— BxTLSt  as  to  Motions  to  STsm  Otjt.— If  the  qnee* 
tioB  upon  its  face  calls  for  an  ineompetent  answer,  the  opposite 
party  cannot  take  the  chances  of  a  favorable  reply,  and  then  move 
to  strike  it  out,  and  if  the  question  be  not  objected  to,  the  right 
to  have  the  answer  stricken  out  is  waived.  But  if  the  question  is 
unobjectionable  on  its  face,  and  the  answer  is  incompetent  or  ir- 
relevant, the  answer  may  be  stricken  out  without  previous  objection 
to  the  question.     (Id.) 

116.  Objection  to  Answer — Hearsay. — ^Where,  instead  of  moving  te 
strike  out  an  incompetent  answer  to  a  competent  question,  it  was 
objected  to  as  hearsay,  and  the  offer  of  the  district  attorney  to  re- 
move an  objection  that  no  foundation  had  been  laid  did  not  remove 
the  objection  of  hearsay,  the  objection  of  the  defendant  should  have 
been  sustained  independent  of  any  motion  to  strike  out  the  answer. 
(Id.) 

116.  BoBBEBT — ^Accusation  bt  PsosEcuTiNe  Witness  to  Thbd  Pb^ 
BON — ^Presence  and  Denul  of  Defendant — ^Hearsay. — ^Where  tes- 
timony was  given  that  the  prosecuting  witness  made  accusation  to 
the  arresting  officer  concerning  defendant  in  his  presence  that  ''this 
is  the  man  that  went  through  my  pockets,''  to  which  defendant  re- 
plied that  he  was  ''not  the  man  that  done  it,"  "not  the  man  that 
took  money  off  of  the  prosecutor,"  there  was  no  implied  admission 
by  the  defendant;  and  the  testimony  as  to  the  accusation  made  to 
the  officer  was  inadmissible  hearsay.     (Id.) 

117.  Statement  by  Supposed  Conspirators-Conspiracy  not  Showw^— 
The  admission  of  a  statement  made  by  a  supposed  female  conspirator 
with  defendant  was  inadmissible,  when  no  conspiracy  between  the 
defendant  and  the  woman  who  made  the  statement,  was  proved.  A 
conspiracy  cannot  be  established  by  suspicion  or  by  a  mere  associa- 
tion of  the  parties,  without  evidence  of  participation  in  the  offense, 
and  where  the  inadmissible  statement  cannot  be  declared  without 
prejudice,  the  admission  of  it  is  ground  for  reversal.     (Id.) 

118.  IifFANSLiNO  Jury— Action  of  Court  not  Excepted  to— Bsvikw 
UPON  Appeal. — The  action  of  the  court  in  questioning  each  of  the 
twelve  jurors  first  drawn  in  a  criminal  case,  as  to  his  qualifications, 
and  in  stating  that  all  of  them  appeared  prima  facie  qualified, 
but  that  either  of  them  could  be  challenged  for  any  statutory 
cause,  making  it  clear  that  counsel  had  no  right  to  challenge  a 
juror  on  the  voir  dire  in  advance  of  a  challenge  to  such  juror, 
where  no  objection  or  exception  appears  to  have  been  taken  there- 
to, is  not  the  subject  of  review  upon  appeal,  whether  erroneous 
or  not     (People  v.  Txask,  103.) 
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119.  Pk&smptobt  Challknges — Examination  not  Allowed. — The  de- 
fendant ia  not  entitled  to  put  questions  to  jurors  merelj  for  the 
purpose  of  gaining  information  as  to  the  advisabilitj  of  ezereising 
peremptory  challenges.     (Id.) 

120.  Chasge  op  Bobbxbt — Immaterial  Questions. — ^Where  the  eharge 
to  be  tried  is  one  of  robbery,  questions  asked  of  each  juror,  whether 
he  had  served  on  a  charge  of  robbery,  and  how  many  men  ha  had 
convicted  of  robbery,  and  how  long  he  had  served  in  the  criminal 
department,  and  as  to  his  age,  were  properly  overruled  as  incom- 
petent, irrelevant  and  immaterial  to  the  issue  being  tried.     (Id.) 

121.  Bobbery — Corroboration  of  Testimony  of  Acoompucb. — The 
testimony  of  an  accomplice  to  a  robbery  committed  by  the  witness 
and  the  defendant  is  sufficiently  corroborated  under  section  1111 
•f  the  Penal  Code,  where  other  testimony,  unaided  by  the  testi- 
mony of  the  accomplice,  tends  strongly  to  connect  the  defendant 
with  the  eommission  of  the  crime  charged.     (People  v.  Ortega,  480.) 

122.  Elements  op  Bobbery — Force  and  Fear  Distinct. — ^Force  and 
fear  are  distinct  elements  of  robbery,  and  where  the  prosecuting  wit- 
ness teetified  that  he  was  knocked  down  by  two  men,  and  the  pursa 
eontaining  his  money  was  squeezed  out  of  his  hand  while  he  was 
trying  to  hold  onto  it,  robbery  by  force  is  shown,  and  it  Is  im- 
material that  he  also  testified  that  he  was  not  afraid.     (Id.) 

123.  Bobbery — Evidence — Conspiracy — ^Declabatigns  and  Acts  of 
Conspirators. — ^Where  the  evidence  abundantly  connects  the  de- 
fendant appealing  with  the  commission  of  the  robbery  chargedf 
and  shows  a  carefully  planned  conspiracy  between  him  and  other  de- 
fendants jointly  charged,  to  entice  an  adult  daughter  from  the  house 
of  the  woman  robbed,  and  to  commit  the  crime  while  others  were 
absent  therefrom,  evidence  was  admissible  to  show  a  declaration  by 
one  of  the  defendants  to  the  others  three  days  before  the  robbery,  as 
to  knowledge  that  the  woman  had  a  large  suri  of  money  and  some 
diamonds,  that  her  husband  was  dead,  and  it  would  be  easy  to  get, 
while  the  children  were  absent;  and  to  show  other  declarations  and 
acts  of  the  conspirators  pursuant  to  the  conspiracy,  until  the 
crime  was  committed  in  the  absence  of  all  other  persons  from  the 
house  than  the  robbers  and  the  woman  robbed.  (People  t.  White- 
law,  622.) 

124.  Evidence  of  Force — ^Testimony  op  Physician — Corroboration  of 
Plaintiff. — The  testimony  of  the  ph3r8ician  who  attended  the  prose- 
cutrix after  the  robbery  as  to  the  injuries  sustained  by  her  was  ad- 
missible in  corroboration  of  her  testimony  as  to  the  use  of  force  and 
violence  by  the  defendant  and  his  associates  when  the  robbery  was 
committed,  and  brutal  maltreatment  of  her  person  by  them.     (Id.) 

125.  Vacancy — ^"Idle,  Lewd  or  Dissolute  Person" — Constitution — 
Poucs  Power  of  Legislature. — While  it  is  not  competent  for 
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the  legislature  to  punish  mere  idleness  alone,  without  qualification, 
as  constituting  a  Tagrant,  yet  it  ia  a  competent  exercise  of  its 
police  power  under  the  constitution  to  enact  in  subdivision  5  of 
section  537  of  the  Penal  Code  that  every  lewd  or  dissolute  person 
shall  be  punished  as  a  vagrant,  and  that  subdivision  is  not  invalid 
because  failing  to  define  the  constituent  elements  of  tha  crime. 
(In  re  McCue,  765.) 

126.  Sufficiency  of  Charge— Power  of  Court. — One  who  is  charged 
in  the  conjunctive  under  subdivision  5  of  section  537  of  the  Penal 
Code  with  being  ' '  an  idle,  lewd  and  dissolute  perdon, ' '  is  sufficiently 
advised  of  the  character  of  his  offense  as  a  vagrant.  It  is  within 
the  power  of  the  court  to  determine  whether  one  charged  as  a 
vagrant  comes  within  the  class  of  lewd  or  dissolute  persons.     (Id.) 

127.  Amendment  of  Section. — The  amendment  of  section  537  of  the 
Penal  Code  by  reference  to  its  number  was  proper.     (Id.) 

128.  Habeas  Corpus — Sufficiency  of  Charge  not  Examined. — On 
habeas  corpus  it  is  sufficient  that  the  defendant  is  charged  with 
the  kind  of  an  offense  of  which  the  court  has  jurisdiction;  and  the 
question  whether  the  facts  charged  are  sufficient  to  constitute  an 
offense  of  that  kind  will  not  be  examined  into  on  habeas  corpus, 
(Id.) 

129.  Warrant  for  Arrest. — A  warrant  for  arrest  is  only  required  by 
section  1472  of  the  Penal  Code  to  designate  the  offense  charged. 
(Id.) 

DAMAGES. 

1.  Action  for  Breach  of  Contract — Failuri  to  Deliver  Agreed  Ma- 
chine— ^Damages — Evidence — Price  of  Equivalent  Machine  not 
Shown. — In  an  action  for  breach  of  contract  to  sell  and  deliver 
a  particular  machine  contracted  for,  where  one  of  much  less 
capacity  was  delivered,  and  there  is  no  sufficient  evidence  to  show 
the  price  at  which  an  equivalent  machine  of  the  same  style  and 
pattern  as  that  purchased  could  have  been  bought  in  the  market 
nearest  to  that  where  it  should  have  been  placed  in  the  purchaser's 
possession,  the  measure  of  damages  provided  for  in  section  3354 
of  the  Civil  Code  cannot  be  allowed.  The  price  at  which  other  ma- 
chines of  different  patterns  and  specifications  could  be  purchased 
in  the  nearest  market,  though  similar  in  character  and  equally 
good,  cannot  be  deemed  the  equivalent  of  the  machine  purchased. 
(Connell  v.  Harron,  Rickard  &  McCone,  745.) 
8.  Part  Payment  of  Price — Special  Damage  not  Shown — ^Amount 
OF  Recovery. — ^Where  the  evidence  does  not  justify  the  measure  of 
damages  prescribed  in  section  3354  of  the  Civil  Code,  and  no 
special  damages  are  alleged  or  shown,  and  only  a  small  payment 
was  made  upon  the  purchase  money  in  the  sum  of  $25,  besides  $35 
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paid  on  account  of  freight  on  the  machine  wrongfully  delivered, 
the  recovery  was  properly  limited  under  section  3308  of  the  Civil 
Code  to  the  amount  paid  on  the  purchase  price  and  the  said  sum  of 
$35  so  paid  on  freight.     (Id.) 

S.  Small  Additional  Sum  not  Allowed — Bulb  De  Minimis. — The 
fact  that  a  small  additional  sum  paid  might  have  been  recovered 
will  not  be  ground  for  reversal  where  the  rule/'Pe  minimis  rum 
curat  IcXf"  is  applicable.     (Id.) 

See  Contract,  6,  9;  Conversion,  2;  Negligence,  3;  Railroads,  4. 
DEBTOR  AND  CREDITOR.    See  Bankruptcy ;  Execution;  Fraud. 

DEDICATION. 

1.  Action  to  Quiet  Title — Offer  of  Dedication  of  Park — Revooa- 
tion  Before  Acceptance — Support  of  Findings. — In  an  action  to 
quiet  title  to  lands  against  a  municipal  corporation  which  claimed  a 
dedication  thereof  by  the  predecessor  of  plaintiffs  for  a  public 
park,  where  the  evidence  showed  no  express  dedication,  and  no 
filing  of  any  map  having  the  park  delineated  thereon,  and  nothing 
beyond  an  implied  offer  of  dedication  by  deeds  bordering  on  a  pro« 
posed  park,  which  was  revoked  by  inconsistent  acts  of  private  owner- 
ship, before  any  attempted  acceptance  by  the  city,  which  never 
surveyed  or  located  its  boundaries,  and  made  no  improvements  there- 
on  at  any  time,  the  findings  for  the  plaintiff  are  sufficiently  sup- 
ported by  the  evidence.     (Myers  v.  City  of  Oceanside,  87.) 

8.  Easement  of  Grantees — Estoppel  of  Grantor — Public  not 
Affected. — The  fact  that  the  original  grantees  of  the  patent  had 
a  private  easement  in  the  park  described  in  their  deeds,  which 
might  be  enforced  against  the  grantor,  who  was  estopped  to  deny 
them  such  rights  therein,  did  not  affect  the  public,  whose  rights 
therein  were  revoked  before  acceptance  by  the  city.     (Id.) 

S.  Revocation,  How  Evidenced. — If  a  description  in  deeds  by  a 
patentee,  which  referred  to  a  public  park,  as  delineated  on  old 
surveys  not  made  by  the  patentee,  which  showed  no  park  delineated 
thereon,  could  be  eonstrued  as  an  offer  to  dedicate  the  park  to 
public  use,  the  filing  of  a  subsequent  map  by  the  patentee,  indicat- 
ing no  park  thereon,  and  showing  the  same  as  private  property, 
and  his  subsequent  conveyance  thereof  to  the  grantor  of  plaintiffs 
in  private  ownership,  showed  a  rev()cation  of  the  offer  by  acts  in- 
consistent therewith.     (Id.) 

4.  Later  Acts  of  City — Revoked  Offer  not  Revived — Accept anci 
not  Shown. — Later  acts  of  the  city,  even  if  sufficient  to  show  an 
acceptance  of  the  dedication,  could  not  operate  to  revive  the  re- 
voked offer.  But  it  is  held  that  the  later  acts  of  the  city  were  not 
of  a  character  sufiicient  to  show  an  acceptance,  or  to  indicate  an 
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intention  of  the  city  anthorities  to  carry  ont  the  purposes  of  the 
dedication.     (Id.) 

S.  Question  of  Intention — Finding  on  Question  of  Fact. — Ths 
question  of  intention  is  the  controlling  one  in  all  matters  of  dediea- 
tiouy  and  it  is  a  question  of  fact  on  which  the  finding  of  the  trial 
eourt  must  be  sustained,  if  there  is  any  evidence  to  support  it. 
(Id.) 

C  Effect  of  Quitclaim  Deed— Title  Conveyed. — ^A  quitclaim  deed 
is  as  effectual  to  pass  the  title  of  the  grantor  as  a  deed  of  Iwrgaiii 
and  sale,  and  may  support  an  action  to  quiet  title.     (Id.) 

7.  Distribution   of   Estate — Title  of   Plaintiffs — EyiDENCC — ^Dx- 

BCRiPTioN — Inventory  and  Appraisement  Referred  to. — ^Where 
plaintiffs  claimed  title  under  a  decree  of  distribution  of  the  estate 
of  the  deceased  grantee  of  the  patentee,  which  referred  to  the 
inventory  and  appraisement  thereof  for  purposes  of  description^ 
the  inventory  and  appraisement  constituted  competent  evidence  for 
that  purpose.     (Id.) 

8.  ASSESSHSNT  OF   PROPERTY   FOE  TAXES — ^AUTHORITY   OF   ASSESSOR-^ 

Improper  Evidence  for  City. — The  eourt  properly  rejected  evi- 
dence for  the  city  to  show  how  the  property  was  assessed  on  the 
assessment-roll  of  the  city,  after  any  implied  offer  of  dedication 
had  been  revoked.  Even  if  the  offer  was  still  pending,  the  assessor 
had  no  authority  to  accept  the  offer  for  the  public,  and  his  act  could 
not  conclude  the  property  owner.     (Id.) 

9.  Immaterial  Evidence — Estoppel — Rebuttal — Harmless  Error.— 

Where  defendant  introduced  immaterial  evidence  without  objeetion, 
he  may  be  deemed  estopped  from  objecting  to  the  court's  per- 
mission to  the  plaintiff  to  introduce  evidence  in  rebuttal  thereof. 
But  where  such  rebutting  evidence  is  also  immaterial,  the  defend- 
ant could  not  be  prejudiced  by  any  error  in  its  admission.     (Id.) 

10.  Quieting  Title  to  Alleyway — ^Dedication  and  Use — Support  of 

Findings. — In  an  action  by  the  owner  of  a  lot  bordering  on  an 
alleyway  to  quiet  his  title  to  a  right  of  way  over  the  same  against 
a  successor  of  the  original  owner,  who  had  closed  up  the  same, 
it  is  held  that  findings  to  the  effect  that  the  land  was  dedicated 
as  an  alle3rway  by  the  original  owner  in  1883,  and  that  ever 
since  plaintiff  has  openly,  notoriously,  continuously,  under  a  claim  of 
right  so  to  do,  and  adversely  used  the  strip  of  land  as  an  any- 
way for  ingress  and  egress  to  and  from  the  lot  of  land  owned  by 
plaintiff,  are  fully  supported  by  the  evidence,  and  that  an  order 
denying  defendant's  motion  for  a  new  trial  should  be  affirmed. 
(Myers  v.  Kenyon,  112.) 

11.  Sale  of  Lots  With  Alleyway  Privileges — Erection  of  Houses 

with  Rear  Gates  on  Alleyway — Reference  to  Maps — Estoppel. 
Where  the  original   owner  of  the   block   subdivided   it  into  loti^ 
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on  which  he  built  houses  with  rear  gates  opening  on  an  alleywaj 
eighteen  feet  wide,  and  sold  the  houses  and  lots  with  reference  to 
the  alleywaj,  as  shown  to  purchasers  on  a  map  and  platted  in  a 
book  of  maps  kept  in  his  office,  and  at  all  times  thereafter  it  was 
continuously  used  as  an  allejwaj  for  ingress  and  egress  bj  all  the 
residents  on  the  block,  the  owner  would  be  estopped  from  afterward 
asserting  title  to  the  alleyway  and  closing  it  up  as  a  right  of  way. 
(Id.) 

12.  PxTBCHASxa  Put  upon  Notice  Subject  to  Bukden. — ^A  purchaser 
of  the  alleyway  from  the  original  owner  would  be  put  upon  notice 
of  the  use  of  the  alleyway  by  all  the  residents  of  the  block,  and 
must  take  title  thereto  subject  to  the  burden  of  the  rights  of  way 
imposed  upon  it  by  the  former  owner.     (Id.) 

18.  EviDBNCB — ^ACTS  AND  CONDUCT  OP  Omoinal  Ownee. — In  the  action 
to  quiet  title,  evidence  was  admissible  to  show  the  acts  and  con- 
duct of  the  original  owner  with  reference  to  buildings  upon  the 
lots,  back  gates,  and  the  showing  of  the  maps  and  the  statements 
made  by  him  to  intending  purchasers.     (Id.) 

14.  Book  op  Maps  in  Possession  op  Attorney  poe  Estate  op  Foemeb 

Ownee  —  Deliveey  by  Widow  not  Privileged. — Where  the 
book  of  maps  kept  by  the  former  owner  was  delivered  to  the  attor- 
ney for  his  estate  by  his  widow,  such  delivery  was  not  a  "privi- 
leged communication,"  but  merely  went  to  the  identity  of  the 
book;  and  it  was  not  error  to  receive  the  evidence  of  the  attor- 
ney to  identify  the  book  of  maps  on  which  the  alleyway  was 
shown.     (Id.) 

15.  Public  Highway — ^User  by  Public. — Evidence  showing  that  a  strip 

of  land  lying  between  the  lands  of  the  plaintiffs  as  they  have  been 
fenced  for  upward  of  forty  years  by  them  and  their  predecessors, 
and  which  had  been  previously  used  as  a  general  roadway,  and  with 
the  consent  and  acquiescence  of  the  parties  had  been  continuously 
used  by  the  public  at  all  times  as  a  connecting  link  between  other 
public  highways,  is  sufficient  to  establish  a  dedication  of  the 
strip  as  a  public  road  or  highway,  and  the  plaintiffs  cannot  en- 
join the  defendant  from  using  the  same.     (Barnes  ▼.  Daveck,  487.) 

16.  Claim  op  Right  by  Public — Adverse  User— Acquiescence  of 
Owner — Presumption. — It  is  not  always  necessary  for  the  public, 
in  using  a  roadway,  to  proclaim  that  they  are  using  it  under  a 
claim  of  right,  where  the  right  is  asserted  as  flowing  from  long 
usage  with  the  knowledge  and  acquiescence  of  the  owner  of  the 
land;  nor  is  it  always  necessary  to  show  some  aggressively  hos- 
tile act  by  the  public  that  such  use  was  intended  to  be  adverse  to 
the  owner.  The  claim  of  right,  the  adverse  character  of  the  user, 
and  the  knowledge  and  acquiescence  of  the  owner  of  the  land  may 
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be  presumed  from  the  facts  and  circumstances  attending  the  use. 
(Id.) 

17.  CoNCLusiYX  Peesumption  of  Dedication — Presumption. — ^Where 
the  claims  of  the  public  rest  upon  long-continued  adverse  use  of 
a  roadway,  that  use  establishes  against  the  owner  the  conclu^vo 
presumption  of  consent,  and  so  of  dedication,  and  maj  establish 
title  to  the  easement  in  the  public  bj  prescription.     (Id.) 

DEED. 

1.  Action  to  Quiet  Title — Patented  State  Lands — ^Rivee  Division — 

BUPPOET  OF  Findings  and  Judgment. — In  an  action  to  quiet  title 
to  patented  state  lands  lying  on  the  east  side  of  Kings  river, 
under  a  patent  covering  lands  on  both  sides  of  that  river,  where 
plaintiff  deraigned  title  to  the  lands  claimed,  and  the  evidence 
showed  that  the  claim  of  the  defendant  Samuel  thereto  was  with- 
out right,  and  that  his  title  was  limited  to  lands  on  the  west  side 
of  the  river,  findings  and  judgment  for  the  plaintiff  are  proper!/ 
supported.     (King  v.  Samuel,  55.) 

2.  Consteuction  and  Effect  of  Deed  to  Defendants'  Peedecessok 

— ^Deed  Peepared  fob  Grantee — Ambiguous  Desceiption. — Where 
the  whole  patented  land  comprised  189.20  acres  of  swamp  land 
in  sections  27  and  28  of  a  certain  township  and  range  on  both  sides 
of  Kings  river,  a  deed  from  the  patentee  to  defendant  Samuel's 
predecessor,  which  was  prepared  by  counsel  for  the  grantee,  and 
which  described  the  whole  land  by  metes  and  bounds,  but  limited 
the  acreage  granted  to  69.53  acres,  and  following  the  general  de- 
eeription  was  the  clause:  "This  conveyance  intends  to  convey  all 
the  swamp  and  overflowed  land  in  sections  27  and  28  lying  west  of 
the  river,"  such  clause  cannot  be  rejected  as  inconsistent  with  the 
prior  description;  nor  does  the  rule  of  construction  in  favor  of  the 
grantee  apply,  but  any  ambiguity  must  be  resolved  against  the 
grantee  who  caused  it  to  exist.     (Id.) 

8.  ExTEiNsio  Evidence — Conflict  to  be  Determined  by  Trial 
CouET. — Extrinsic  evidence  was  admissible  to  show  that  the  or- 
iginal sale  to  the  grantee  was  of  69.53  acres  lying  on  the  west  side 
of  the  river  at  the  price  of  $25  per  acre;  that  the  grantee  took 
possession  only  of  such  land,  and  any  conflicting  evidence  as  to 
whether  the  grantee  claimed  any  land  on  the  east  side  of  the  river 
was  to  be  determined  by  the  trial  court,  which  was  warranted  from 
the  evidence  in  concluding  that  the  grantee  took  no  lands  east 
of  the  river,  and  could  convey  none.     (Id.) 

4.  Tax  Title  of  East  Lands — Void  Deed — ^Want  of  Notici  Bb- 
QuiEED  BY  Law. — Where  the  defendant  relied  upon  a  tax  title  to  the 
land  on  the  east  side  of  the  river,  the  validity  of  such  title  must 
be  governed  by  the  law  in  force  at  the  time  of  the  sale;  and  where 
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the  Bale  was  made  under  the  act  of  March  19,  1891,  requiring  the 
purchaser  thirtj  dajs  prior  to  the  expiration  of  the  time  for  re- 
demption, or  prior  to  application  for  a  deed  to  serve  the  owner 
with  a  written  notice,  to  be  recorded  and  proved  bj  affidavit,  in 
ease  of  the  want  of  such  notice  and  proof,  the  deed  was  void  and 
passed  no  title.  (Id.) 
6.  Bequibsment  of  Nones  Afpliss  to  State. — The  requirement  of 
notice  under  the  act  of  1891  applies  to  the  state  as  well  as  to  a 
private  purchaser,  and  the  state  can  acquire  no  title  or  pass  one, 
unless  such  notice  is  given.     (Id.) 

6.  Burden   or  Proof. — One  relying  upon   a  tax   deed  is   bound   to 

establish  the  giving  of  the  statutory  notice  as  part  of  the  proof  of 
title.     (Id.) 

7.  Lost  Deed — Sboondart   Evidence. — ^Where   plaintiff   showed   that 

diligent  search  had  been  made  for  a  lost  or  misplaced  deed,  and  the 
same  could  not  be  found,  secondary  evidence  of  its  contents  is 
admissible,  though  the  lost  instrument  may  still  exist.     (Id.) 

8.  Reasonable  Diligence  in  Search. — ^Reasonable  diligence  in  mak- 

ing the  search  for  a  lost  or  misplaced  deed  does  not  require  the 
exploration  of  all  possible  places  where  the  instrument  might  be. 
(Id.) 
0.  Circumstances  to  be  Considered — ^Discretion  of  Judge. — ^The 
surrounding  circumstances  and  facts  are  to  be  considered,  and  the 
weight  to  be  given  to  them  is  largely  within  the  discretion  of  the 
trial  judge.  In  this  case,  it  is  held  that  there  was  a  sufficient 
foundation  laid  to  admit  the  secondary  evidence  of  the  lost  deed. 
(Id.) 
10.  Lost  Deed — Insufficient  Parol  Evidence — Support  of  Finding. — 
A  party  claiming  under  a  lost  deed  must  produce  clear  and  certain 
parol  evidence  as  to  its  execution  and  contents;  and  where  one  of 
the  defendants  relied  upon  a  lost  deed,  and  the  parol  proof  as  to 
its  execution  and  contents  was  uncertain,  inconsistent  and  unsatis- 
factory, the  court  was  justified  in  finding  that  there  was  no  such 
conveyance.     (Nemo  v.  Farrington,  443.) 

Bee  Adverse  Possession,  3,  4;  Bankruptcy,  2,  3;  Dedication,  2,  6; 
Deed  of  Trust ;  Easement,  1-7,  11 ;  Estates  of  Deceased  Persons^ 
13-15;  Fraud,  1-12;  Specifie  Performance;  Taxation. 

DEED  OF  TRUST. 
L  Power  of  Sale — Assignment  of  Note — ^Record  not  Required— 
Construction  of  Code. — The  assignor  of  a  negotiable  note  se- 
cured by  a  deed  of  trust,  which  passes  the  legal  title  to  the  trustee 
with  power  to  sell  upon  default  in  payment  upon  the  request  of 
the  payee  "or  his  heirs  or  assigns,"  is  not  required  to  record  the 
assignment.    The  holder  of  the  note  is  not  "an  encumbrancer'' 
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to  whom  a  power  of  sale  is  given,  within  the  meaning  of  Beetion 
858  of  the  Civil  Code,  requiring  the  acknowledgment  and  record 
of  the  assignment  of  the  money  "secured  to  be  paid,"  in  order 
to  vest  in  the  assignee  a  "power  to  sell  real  property"  which  "is 
given  to  a  mortgagee,  or  other  encumbrancer,  in  an  instrument 
intended  to  secure  the  payment  of  money."  (Stock well  t*  Bar- 
num,  413.) 
8.  Default  in  Payment  of  Intebbst — Option  of  Holdeb  of  to 
Declare  Whole  Sum  Due — ^Poweb  of  TEANSFEEEh  of  Note- — 
Where,  at  the  time  of  the  transfer  of  the  note  secured  by  the  deed 
of  trust,  the  debtor  was  in  default  in  the  payment  of  interest  on 
the  note,  and  an  option  was  given  to  the  holder  of  the  note  to 
declare  the  whole  sum  due  for  nonpayment  of  interest,  the  trans- 
feree of  the  note  may  exercise  such  option  for  previous  defaults, 
and  request  a  sale  by  the  trustee  for  the  entire  amount  of  ihm 
note.  (Id.) 
S.  Sale  by  Corporation  Trustee — ^Aoyertisbment — Conduct  or 
Sals  by  Agent  as  Auctioneer — Appointment. — ^Where  the  tnu- 
tee  was  a  corporation,  which,  upon  demand  for  a  sale,  duly  adver- 
tised the  sale,  under  its  corporate  seal,  fixing  the  time  and  place 
of  sale,  it  might  conclude  the  sale  by  one  of  its  agents  general^ 
authorized  to  conduct  sales  for  it  as  auctioneer.  No  special  resohi- 
tion  of  the  directors  appointing  him  as  auctioneer  in  this  case  was 
required,  but  in  the  absence  of  such  resolution,  the  manager  of  the 
corporation  might  authorize  him  to  act  as  auctioneer.     (Id.) 

4.  Salb  to  Creditor  by  Authorized  Agent  of  Trustee. — Where  the 
creditor  was  not  at  the  sale,  but  had  notified  the  trustee  of  the 
amount  of  her  bid,  and  requested  the  trustee  to  appoint  some  one 
to  bid  for  her,  and  the  trustee  appointed  one  of  its  oflcen  to 
make  the  bid  for  her,  the  validity  of  the  sale  to  the  creditor  was 
not  impaired  thereby.     (Id.) 

5.  Redemption  After  Sale  Ineffective. — An  attempted  redemptbn 
by  a  vendee  of  the  debtor  after  the  sale  was  made,  though  before 
the  execution  of  the  trustee's  deed  to  the  purchaser,  was  ia- 
eifective.     (Id.) 

6.  Inadequacy  of  Price. — The  fact  that  the  amount  of  the  debt 
for  which  the  i^roperty  was  sold  was  only  two-thirds  of  the  value 
of  the  property  does  not  disclose  such  gross  inadequacy  as  would 
affect  the  validity  of  the  sale,  where  there  was  no  unfaimees  on 
the  part  of  the  trustee,  who  was  bound  to  make  the  sale  to  the 
highest  bidder,  under  the  terms  of  the  deed  of  trust.     (Id.) 

7*  Duty  of  Trustee. — The  trustee  was  under  no  duty  to  make  other 
efFort  to  procure  bidders  than  to  advertise  its  sale  in  the 
required  by  the  deed  of  trust.     (Id.) 
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8.  Died  or  Trust  to  Secure  Note — ^Leoal  Title — Marginal  Note  o» 
SATisrAcnoN — Beoonyiyance  Required. — ^A  deed  of  trust  to 
secure  a  promissory  note  passes  the  legal  title  to  the  trustee. 
Upon  payment  of  the  indebtedness,  a  marginal  note  of  satisfaetion 
upon  the  margin  of  the  deed  of  trust  has  no  legal  signifieanee. 
A  formal  reconveyance  ef  the  legal  title  is  required  in  order  to 
diyest  it.     (Roberts  y.  True,  379.) 

9.  Right  ow  Trustee  to  Sell  tor  Unpaid  Indebtedness — Statute 
OF  Limitations  Inapplicable. — If  the  indebtedness  is  unpaid,  the 
trustee  has  the  right  to  sell  the  property  to  pay  the  debt,  leaving 
no  right  of  redemption  in  the  trustor,  unless  the  debt  is  paid  be- 
fore sale.  The  statute  of  limitations  is  inapplicable  to  bar  the 
right  of  sale  to  pay  the  debt.     (Id.) 

10.  Eppect  op  Homestead. — A  homestead  taken  for  the  benefit  of 
the  trustor  and  his  wife  is  subject  to  the  deed  of  trust  and  thosi 
holding  thereunder.     (Id.) 

11.  Title  Vested  in  Patee. — The  fact  that  the  title  to  the  property 
is  Tested  in  the  payee  as  well  as  the  power  to  sell  does  not  aifeel 
his  right  to  sell  the  property  under  the  terms  of  the  deed  of  trust. 
(Id.) 

IS.  Action  to  Enporce  Oral  Agreement. — So  long  as  the  legal 
title  remains  in  the  trustee,  he  cannot  enforce  an  oral  agreement, 
after  surrender  of  the  note,  and  marginal  entry  of  satisfaction 
on  the  deed  of  trust,  by  which  the  trustor  was  to  reconvey  the  title 
to  him,  and  he  was  to  grant  a  three  years'  lease  to  the  debtor, 
which  he  executed.     (Id.) 

DEPOSITION.    See  Evidence. 

DIVORCE. 

L  Extreme  Cruelty— Sale  and  Equal  Division  op  Communitt  Prop- 
erty— ^Discretion — ^Appeal — Facts  not  in  Record — Presumption. 
A  divorce  granted  to  the  wife  for  the  extreme  cruelty  of  the 
husband  does  not,  by  virtue  of  that  fact  alone,  entitle  her  to  an  award 
of  more  than  one-half  of  the  community  property.  The  court,  in 
view  of  the  facts  of  the  case  and  the  condition  of  the  parties,  had 
discretion  to  order  the  community  property  sold,  and  to  divide  the 
proceeds  equally  between  the  parties,  subject  to  review  upon  appeal. 
But  where  the  facts  of  the  case  and  the  condition  of  the  parties  do 
not  appear  in  the  record  upon  appeal,  this  court  cannot  say  that  thq 
division  was  unjust,  and  must  presume  that  the  trial  court,  upon 
sufficient  facts  before  it,  deemed  it  necessary,  in  making  a  division 
of  the  community  property,  to  order  it  sold  and  the  proceeds  di- 
Tided;  and  its  action  will  not  be  disturbed  upon  appeal.  (Nel< 
•OB  T  Nelson,  76.) 
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2.   EXTEEMK  CBUELTT— ObIKVOUS   MXNTAL  BuTWKBISQ — SXTTFICISNCT  OF 

Complaint. — A  complaint  charging  the  defendant  with  extreme 
cruelty  and  grieToui  mental  soifering  for  fire  years  before  suit,  im 
exercising  and  maintaining  an  unreasonable  espionage  over  plaintiff 
and  his  affairs,  and  manifesting  unreasonable,  improper  and  unneeea- 
sarj  jealousy  of  plaintiff,  and  making  false  charges  of  infidelity, 
knowing  them  to  be  false,  and  spying  upon  him  in  an  offensive 
manner,  and  prying  into  his  personal  affairs,  as  a  physician,  and 
seizing  and  keeping  letters  addressed  to  him  by  patients,  and  in 
instigating  her  son  in  law  to  make  a  violent  personal  assault  upon 
plaintiff,  sufficiently  states  a  cause  of  action  for  a  divorce  on  the 
ground  of  grievous  mental  suffering,  as  against  a  general  demurrer. 
(Hubbell  V.  Hubbell,  661.) 
8.  Serious  Personal  Injury  as  Result  of  Assault — Special  Db* 
MUBREBr— Factor  in  Mental  Sufpebino. — Where  plaintiff  alleged 
that  defendant  instigated  her  son  in  law  at  their  residence  to  make 
a  violent  personal  assault  upon  plaintiff,  "as  a  result  of  which 
plaintiff  sustained  serious  personal  injury,"  upon  a  special  demur- 
rer for  ambiguity,  "that  it  does  not  appear  therefrom  how  the 
plaintiff  could  have  sustained  serious  personal  injury  from  an  as- 
sault,'' if  the  clause  objected  to  be  eliminated,  and  if  the  assault 
did  not  and  could  not  have  caused  serious  personal  injury,  it  is  suffi- 
cient that  the  assault  could  have  been  one  of  the  factors  in  causing 
the  plaintiff  grievous  mental  suffering.     (Id.) 

4.  Letters    to    Plaintiff    from    Patients — ^Particulars    not    Rr- 

quired. — The  complaint  need  not  state  the  date  of  the  letters 
from  patients  kept  by  the  defendant,  nor  by  whom  they  were  writ- 
ten, nor  their  contents.     (Id.) 

5.  Rules  of  Pleading — ^Ultimate  Facts — ^Evidence — Conclusions^ — 
Ultimate  facts  constituting  th?  c«  >"«  cf  action  need  only  be  stated 
in  a  pleading.  It  is  not  required  to  set  forth  evidence  nor  eon- 
elusions  of  law.     (Id.) 

6.  Questions  fob  Trial  Court. — The  question  as  to  whether  or  not 
the  evidence  was  sufficient  to  prove  the  ultimate  facts  alleged,  and 
the  question  as  to  whether  or  not  the  various  acts  and  conduct  of 
the  defendant  set  forth  in  the  complaint  caused  the  plaintiff 
grievous  mental  suffering,  were  questions  of  fact  for  the  trial 
court     (Id.) 

7.  Ruling  upon  Evidence  not  Pbejudicial. — The  judgment  will  not 
be  reversed  for  rulings  upon  evidence  which  could  not  be  prejudi- 
cial to  the  appellant.     (Id.) 

8.  SuppoBT  OF  Findings  and  Judgment. — ^Where  the  evidence,  though 
eonflieting,  is  sufficient  to  support  the  findings  for  the  plaintiff, 
and  to  justify  the  trial  court  in  adjudging  that  the  plaintiff  was 
•ntitied  to  a  divorce,  and  that  the  defendant  was  at  fault,  and 
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that  the  parties  eould  not  safely  live  together,  its  conclusionB  will 
not  be  disturbed  upon  appeal.     (Id.) 

EASEMENT. 

1.  Easement  Reserved  in  Deei>— Constbuction — ^Finding  Against 
Ownership — Question  of  Law — ^Review  upon  Appeal. — ^Where 
an  easement  is  reserved  in  a  deed,  and  the  nature  of  it,  whether  in 
gross  or  as  an  appurtenance  to  land,  is  to  be  determined  bj  th« 
eonstruction  of  a  deed  set  forth  in  the  findings,  a  finding  against 
the  ownership  of  the  easement  by  the  successors  in  interest  of  the 
grantor  is  not  a  finding  of  an  ultimate  fact,  to  be  reviewed  only  fof 
insufficiency  of  the  evidence,  but  is  of  a  conclusion  of  law,  and 
raises  a  question  of  law  as  to  the  proper  construction  of  the  deed, 
which  may  be  determined  from  the  judgment-roll  alone.  (Gard- 
ner V.  San  Gabriel  Valley  Bank,  106.) 

2.  Presumption    gw    Appurtenance — Assignability. — An    easement 

reserved  in  a  deed  is  never  presumed  to  be  attached  to  the  person 
of  the  grantor,  when  it  can  be  fairly  construed  to  be  appurtenant 
to  some  other  estate.  The  reservation  is  to  be  interpreted  in  favor 
of  the  grantee,  and  the  easement  is  to  be  deemed  appurtenant, 
when  the  servitude  is  assignable  by  its  terms,  and  tends  to  increase 
the  value  of  the  estate  to  which  it  is  attached.     (Id.) 

8.  Eeservation  of  Access  to  Stairway — Future  Use  for  Second 
Story. — The  present  reservation  of  access  to  a  stairway  to  the 
second  story  of  a  two-story  building  erected  on  the  land  granted, 
for  the  benefit  of  a  second  story  to  be  erected  in  future  on  thi» 
adjoining  one-story  building  of  the  grantor,  makes  it  no  less 
an  appurtenance,  because  not  actually  used  as  such  at  the  time 
of  the  conveyance.     (Id.) 

i.  Effect  of  Mere  Nonuser. — The  mere  nonuser  of  an  easement  re- 
served in  a  deed  for  any  length  of  time  will  not  operate  to  impair 
or  defeat  the  right     (Id.) 

5.  Bight  of  Grantees  to  Use  of  Stairway — Incidental  Bights.-^ 
The  right  to  the  future  use  of  the  easement  in  the  stairway,  at 
appurtenant  to  the  land  of  the  grantor,  who  reserves  it  as  a  servi- 
tude upon  the  land  of  defendant  bank,  appurtenant  to  his  land, 
passed  with  it  to  his  grantees,  by  his  conveyance  of  the  land  to 
them,  which  carries  with  it  such  other  incidental  rights  as  wer« 
necessary  to  the  full  enjoyment  of  the  servitude  in  defendant'! 
stairway,  upon  the  addition  of  a  second  story  to  their  building. 
(Id.) 

6.  Effect  of    Custom    and    Usage — ^Barricade    not    Allowable.— 

Incidents  to  be  implied  from  custom  and  usage,  and  the  conditions 
surrounding  the  parties  to  the  contract  when  it  was  made,  are  to  be 
considered  by  the  court;  but  no  custom  or  usage  could  sustain  th« 
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erection  or  maintenance  of  a  barricade  or  interference  with  tlie 
free  and  convenient  use  of  the  stairway  hj  plaintiffs  and  their 
tenants  that  would  destroy  the  easement  itself.     (Id.) 

7.  Reasonable  Protection  of  Entrance  to  Staiewat. — ^The  ques- 

tion of  what  is  a  reasonable  protection  of  the  entrance  to  the  stair- 
way is  matter  for  the  trial  court  to  consider  in  the  light  of  the 
evidence  introduced.     (Id.) 

8.  Easement  roR  Pipe-line — Injunction — ^Agreed  Statement  ov 
Pacts — Findings. — In  an  action  to  enjoin  interference  with  an  ease- 
ment of  the  plaintiff  for  a  pipe-line  over  the  land  of  the  defend- 
ants, where  the  case  was  submitted  upon  an  agreed  statement  of 
facts,  no  findings  are  necessary,  and  the  only  question  is,  What  is 
the  law  applicable  to  the  facts f     (E[night  v.  Cohen,  43.) 

0.  Facts  Showing  Easement  bt  Prescription  Under  Cladc  of 
Bight. — Held,  that,  as  matter  of  law,  the  agreed  statement  of 
facts  shows  that  the  plaintiff  became  the  owner  of  the  easement 
for  the  pipe-line  by  adverse  user,  under  a  claim  of  right  for  the 
period  of  five  years,  and  was  entitled  to  an  injunction  to  pre- 
vent interference  therewith  by  the  defendants.     (Id.) 

10.  Mode  of  Claim  of  Bight. — The  claim  of  right,  which  is  essen- 

tial to  constitute  an  adverse  user  of  an  easement  may  be  made  by 
acts  alone,  as  effectively  as  by  the  use  of  words,  either  oral  or 
written;  and  possession  and  user  as  persons  are  accustomed  to 
hold  and  use  such  property,  without  recognition  of  title  in  an- 
other, or  disavowal  of  title  in  himself,  will,  if  unexplained,  raise 
a  presumption  of  title  in  the  occupant,  and  in  the  absence  of  evi- 
dence in  rebuttal  will  establish  the  fact  of  a  claim  of  title.     (Id.) 

11.  Deed  Conveying  no  Title — Color  of  Title — Notice  of  Defend- 

ants.— A  deed  which  in  fact  conveyed  no  title  from  one  sup- 
posed to  be  the  owner  of  the  easement,  the  title  being  in  a  trus- 
tee, is  sufficient  to  constitute  color  of  title,  and  when  the  defend- 
ants had  notice  of  the  claim  of  right  by  the  plaintiff  under  such 
color  of  title,  the  plaintiff's  occupancy  was  under  a  elaim  of 
right,  and  must  be  deemed  adverse.     (Id.) 

12.  Extent    of    Easement    Fixed    bt    User. — The    color    of    title 

merely  served  to  establish  the  elaim  of  right,  and  could  not  serve 
to  lix  the  extent  of  the  easement  for  the  pipe-line,  which  must  be 
fixed  by  the  extent  of  the  actual  adverse  occupation  and  use  of 
the  water  flowing  therein,  under  a  elaim  of  right  for  five  yean. 
(Id.) 
IS.  Adverse  User— Permissiti  Use^-Question  of  Fact— Support  op 
Finding. — ^Where  it  appears  without  question  that  the  use  of  the 
easement  in  controversy  was  open,  notorious,  peaceable  and  eontia- 
Qous  for  the  statutory  period,  and  with  the  knowledge  and  acqui- 
escence of  the  defendants,  but  appellant  claims  that  the  use  was 
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permissive  and  not  adYerse,  and  was  a  license  exercised  in  subordina- 
tion to  appellant's  ownership,  the  question  of  the  support  of  a  find- 
ing in  favor  of  a  title  by  prescription  in  the  respondents  is  one  of 
fact,  not  depending  upon  the  burden  of  proof,  and  the  only  question 
is  whether  there  is  any  evidenee  to  sapport  the  findings.  (Alper  t. 
Tormey,  8.) 

14.  Presumption  ov  Qbant  of  Easement — Pabol  Sale  of  Bight  of 

Wat — ^Adverse  Use^ — ^A  legal  grant  of  an  easement  will  be  pre- 
sumed on  proof  of  the  use  and  enjoyment  thereof  for  the  period  of 
flye  years.  Where  there  was  a  parol  sale  of  a  right  of  way  for  a  spur 
track  to  respondent's  predecessor,  the  grantee  thereof  held  adversely 
to  the  grantor,  and  the  presumption  of  a  legal  grant  is  equivalent 
to  a  presumption  that  the  use  was  adverse  under  a  claim  of  a  right. 
This  presumption  is  sufficient  evidence  to  support  the  finding  of  title 
by  prescription  in  the  respondent.     (Id.) 

15.  BiOHT  OF  Wat  fob  Spub  Tback — Appubtenance  to  Manufaotub- 
INO  Plant — Conduct  of  Appellant. — Where  the  conduct  of  the  ap- 
pellant is  consistent  only  with  an  understanding  that  the  right  of 
way  for  a  spur  track  was  an  easement  owned  by  respondent's  pred- 
ecessor as  appurtenant  to  a  manufacturing  plant,  and  that  appel- 
lant so  recognized  it,  such  condact  is  a  potential  circumstance  in 
determining  the  character  of  the  use  of  the  easement;  and  the  eourt 
was  authorized  to  find  that  the  use  was  adverse  under  a  claim  of 
right,  as  against  the  mere  testimony  of  appellant  that  it  was  per- 
nussive.     (Id.) 

16.  Pabol  Sale — Pbioe  not  Paid. — ^Where  the  evidence  shows  an  at- 
tempt by  parol  agreement  to  sell  the  right  of  way,  and  not  merely  an 
agreement  to  sell  in  future,  and  the  subsequent  conduct  of  the  par- 
ties shows  that  they  considered  the  transaction  a  sale,  it  does  not 
affect  the  case  that  the  price  was  not  paid,  or  that  appellant's  pred- 
ecessor became  insolvent  and  was  not  able  to  pay  its  debts  in  full. 
(Id.) 

17.  Bulb  as  to  Pabol  Oift  ob  Grant — ^Possession   and  Use— Ab- 

solute Title. — ^A  parol  gift  or  grant  of  the  right  of  way  for  an 
easement  followed  by  possession,  use  and  enjoyment  of  it  with  the 
knowledge  of  the  grantor  or  donor  for  over  five  years,  invests  the 
grantee  or  donee  with  an  absolute  title  to  the  right  of  way  or  ease- 
ment.    (Id.) 

18.  AonoN  TO  Quiet  Title — ^Fee  Subject  to  Easements — Bbbach  of 

Conditions — Suppobt  of  Findino — Judgment  of  Fobteitubb* — 
In  an  action  to  quiet  title,  and  to  have  easements  for  a  cycleway 
and  viaduct  declared  forfeited  for  breach  of  conditions,  held,  that 
the  title  in  fee  of  the  one  who  granted  the  easements  passed  from 
the  estate  of  the  deceased  grantor  by  a  confirmed  sale  and  deed  to 
f  OsL  App.— 51 
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plaintiffs'  grantor,  subject  onlj  to  the  easements,  under  a  fair 
construction  of  the  deed,  order  of  sale,  and  inventory,  and  that 
the  evidence  satisfactorily  supports  a  finding  that  the  conditions  of 
the  easements  were  broken  by  failure  to  complete  the  cycleway,  or 
to  use  it  as  stipulated  in  the  deed,  and  that  the  finding  sustains 
the  judgment  declaring  a  forfeiture  of  the  easements  and  quiet- 
ing plaintiff's  title  as  against  the  same.  (Salter  v.  California  Cycle- 
way Co.,  170.) 
Bee  Dedication,  2;  Streets,  Heads  and  Highways. 

EJECTMENT.  \ 

t»  BuinciXNGT  or  Complaint. — A  complaint  in  ejectment  containing 
the  essential  allegations  as  to  the  estate  of  the  plaintiff,  possession 
by  defendants  at  the  commencement  of  the  action,  and  their  wrong- 
ful withholding  of  the  same  from  the  plaintiff,  is  sufficient,  and  a 
general  demurrer  thereto  was  properly  overruled.  (McFarland  t. 
Matthai,  599.) 
8.  Impbopeb  Cross-complaint  foe  Otheb  Land. — A  cross-complaint 
relative  to  other  land  not  involved  in  the  action,  and  not  relating 
to  or  depending  upon  the  transaction  upon  which  the  action  is 
brought,  and  not  affecting  the  property  to  which  the  action  re- 
lates, is  improper,  and  a  demurrer  thereto  was  properly  sustained. 

(la.) 

See    Adverse    Possession,    1;    Judgment,    8-11;    Publie   Lands; 
Streets,  Beads  and  Highways,  5-7. 

ELECTION. 

L  Election  Contest — Election  or  Inelioiblx  Candidate — ^Fedsbal 
Ofpiceb. — The  election  of  a  candidate  by  a  majority  of  the  votes 
east,  who  was  ineligible  by  reason  of  his  holding  the  federal  of- 
flea  of  postmaster  at  the  time  of  the  election,  cannot  have  the 
effect  to  cause  the  election  of  an  eligible  candidate  having  a  less 
number  of  votes,  but  must  be  annulled  as  invalid.  (Campbell  v. 
Free,  151.) 

8.  Costs  upon  Annulment. — ^Where  an  election  ii  annulled  upon  a 
contest,  a  judgment  for  costs  must  be  rendered  in  favor  of  the 
eontesting  party  against  the  party  whose  election  was  contested. 
(Id.) 
Bee  Boundary;  OfSce  and  Officenu 

ELISOR.    See  Criminal  Law,  25* 

EMINENT  DOMAIN. 
L  Condemnation  op  Propebtt  by  City — ^Report  of  Kbpesebs — Coif- 

PENSATION   fob  LBASBHOU) — MoDlPiCATlON  BT  COUET — ^JUDQMBNT.— * 


Digitized  by  VjOOQ IC 


Estates  of  Deceased  Persons.  835 

EMINENT  DOMAIN     (Continued). 

In  a  proceeding  hj  a  eitr  to  condemn  land  for  publie  use,  where 
compensation  to  lessees  for  a  leasehold  interest  and  further  com- 
pensation to  the  owner  of  the  fee  were  included  in  the  report  of 
referees,  the  superior  court  had  jurisdiction,  upon  the  hearing  of 
exceptions  to  such  report,  to  modify  the  report  by  striking  out 
the  compensation  for  the  leasehold  interest,  and  to  confirm  the 
report  as  modified,  bo  as  to  award  the  whole  compensation  to  the 
owner  of  the  fee  bj  its  judgment.  (C.  Scheerer  &  Companj  t. 
Hutton,  524.) 
2.  Bbmedt  bt  Appeal — Judgment  not  Changeable  on  Man- 
damus.— The  statute  having  provided  a  speedy  and  adequate 
remedy  by  appeal,  through  which  a  party  aggrieved  may  correct 
any  errors  in  the  action  of  the  court  or  of  the  referees,  where  no 
appeal  is  taken  or  motion  for  a  new  trial  filed,  and  there  is  no 
means  of  ascertaining  the  facts  on  which  the  judgment  was 
based,  this  court  will  not,  on  application  of  the  claimants  of  the 
leasehold  interest  for  a  writ  of  mandate,  direct  the  court  to  render 
a  different  judgment  from  the  one  rendered.     (Id.) 

8.  PllESUMPTION  UPON  APPLICATION  FOB  WrIT — SUPPORT  0»  JUDG- 
MENT BT  Evidence — Estoppel  op  Appucants — Errors  not  Ooe- 
BEGTIBLE. — This  court  will  assume,  upon  the  application  for  ths 
writ  of  mandate,  that  the  judgment  of  the  superior  court  was  war- 
ranted by  the  evidence  adduced  before  the  court  at  the  hearing 
of  the  exceptions  to  the  report  of  the  referees;  and,  where  the  ap- 
plicants have  not  availed  themselves  of  the  right  given  them  by  the 
statute,  they  cannot  be  heard,  in  a  proceeding  of  this  nature,  to 
eorrect  errors,  if  any  there  be,  in  the  condemnation  proceedings. 
(Id.) 

EQUITY.    See  Appeal,  13;  Injunction;  Mechanics'  Liens,  16;  Mort- 
gage^ 1;  Specific  Performance. 

ESCROW.    Sbe  Bankruptcy,  2,  3. 

ESTATES  OF  DECEASED  PERSONS. 

1.  Homestead  Selected  bt  Deceased  Husband — Survivorship  op 
Wife — Excess  op  Subsequent  Value  not  Liable  fob  Debts. — 
Where  a  deceased  husband  in  his  lifetime  selected  a  homestead 
from  community  property,  which  was  not  then  of  the  value  of 
$5,000,  the  homestead,  whatever  its  value,  at  the  death  of  the  hus- 
band vested  absolutely  in  his  widow,  as  survivor,  free  from  any 
general  debts  of  the  husband;  and  any  subsequent  excess  in  the 
value  of  the  homestead  above  the  sum  of  $5,000  is  not  liable  for 
any  debts  of  the  husband's  estate  to  his  creditors,  though  his  es- 
tate is  otherwise  insolvent.     (Estate  of  McCarthy,  199.) 
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2.  Claim  vob  Balanob  Dui  vob  Skbvioib  as  Clbk — ^Aohon  oh  Bb- 
JBCTED  Claim — Tbust  not  Establishbi>— Yabiangb  not  Shown. — 
In  an  action  upon  a  rejected  claim  against  the  estate  of  a  de- 
eeased  person  for  the  balance  of  an  account  for  services  rendered 
to  the  deeeased  as  a  clerk  for  a  monthly  salary  at  an  agreed  rate, 
the  fact  that  only  a  portion  of  the  salary  was  drawn,  and  that 
the  residue  was  left  unpaid,  with  which  it  was  intended,  when  paid, 
to  buy  furniture  for  a  home  which  the  empbyer  had  agreed  to 
provide,  does  not  establish  a  trust  on  the  part  of  the  employer  for 
the  balance  of  the  salary  earned,  or  show  any  variance  from  tfao 
elaim  presented  therefor.     (Cheney  v.  McGhovin,  71.) 

8.  Pbopeb  Yebdict  and  Judombnt— Nbw  Tbial  Impbopeblt  Gbahtb 
fob  Yabianob— Bevbbsal  ov  Obdbb. — ^Where  the  verdict  and  judg- 
ment were  properly  rendered  for  the  plaintiff,  and  the  only  ground 
on  which  a  new  trial  was  granted  was  that  the  evidence  established 
a  variance  from  the  claim  presented  for  the  balance  due  for  aer- 
vices  rendered,  the  order  granting  a  new  trial  must  be  reveraed. 
(Id.) 

4  Salb  of  Stock  at  Lbss  than  Value— Oontibmation-^Motioh  fo 
Yagatb  fob  Fbaud — JuBiSDicnoN. — The  superior  eourt  has  juris- 
diction, in  the  matter  of  the  estate  of  a  deceased  person,  under 
fection  473  of  the  Code  of  Civil  Procedure,  to  grant  the  motion  ef 
a  minor  heir  to  set  aside  the  confirmation  of  a  sale  of  stock  belong- 
ing to  the  estate,  made  upon  application  of  the  executrix,  where 
the  stipulated  price  was  grossly  disproportionate  to  the  value  of  the 
property  and  has  operated  to  defraud  the  heir  in  the  sum  of  over 
eleven  thousand  dollars.     (In  re  Johnson,  436.) 

5.  Constbuction  of  Code — ^Bbmedial  Pbovision. — Section  478  of  the 
Code  of  Civil  Procedure  is  remedial  in  its  nature,  and  ia  to  be  lib- 
erally construed.     (Id.) 

6.  Fbaud  Shown  upon  Motion  mat  be  Intbinsic. — ^Wbere  the  mo- 
tion ia  made  within  a  reasonable  time  under  section  473  of  the 
Code  of  Civil  Procedure,  fraud  shown  may  be  either  Intrinsie  or 
extrinsic  to  the  merits.  It  is  only  where  relief  in  equity  is  sought 
after  the  limitation  of  the  time  imposed  for  relief  by  motion  that 
the  fraud  shown  must  be  extrinsic.     (Id.) 

r.  Confibmed  Sale  not  Executed— Bbscission  bt  Ezeoutbiz— 
PowEB  OF  Besale. — ^Where  the  sale  confirmed  was  never  executed 
for  want  of  payment  of  the  purchase  money,  and  was  rescinded  t^ 
the  executrix,  and  the  title  to  the  certificates  of  stoek  was  sever 
vested  in  the  purchaser,  the  executrix  has  the  power  of  resale,  and 
the  vacation  of  the  confirmation  ia  of  little  practical  eonaequeaeau 
(Id.) 

a.  Afflioation  fob  Cebtiobabi  bt  Pubcraseb.— The  purchaser,  not 
having  eonu>lied  with  the  conditions  of  purchase,  haa  no  anteiaat 
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in  the  property  or  estate,  and  is  not  entitled  to  a  writ  of  review 
to  annul  the  order  setting  aside  the  confirmation  of  the  sale.  (Id.) 
9,  Sals  of  Saloon  Business — Conditional  Bids — Procurement  or  Li- 
cense— Change  or  CoNriRMATioN — ^Presumption. — ^Where  a  saloon 
business  with  fixtures  belonging  to  the  estate  of  a  deceased  person 
was  sold  to  one,  who  bid  $7,000,  therefor  eonditionallj  on  the  pro- 
eurement  of  a  license  hj  the  bidder,  and  when  the  sale  was  reported 
1^  the  administrator  a  higher  conditional  bid  was  made  for  $7,025, 
and  such  sale  was  confirmed,  but  the  first  conditional  bidder  pro- 
oured  the  license,  and  an  absolute  sale  was  made  to  him  for  the 
amount  of  his  bid,  on  which  $3,799.50  was  paid  thereon,  and  the 
administrator  reported  such  sale,  and  procured  the  vacation  of  the 
order  confirming  the  second  bid,  and  a  confirmation  of  the  sale  to 
the  first  bidder,  it  will  be  presumed  that  the  court  had  jurisdiction 
to  set  aside  the  first  confirmation  and  to  confirm  the  prior  bid,  in  the 
absence  of  a  clear  showing  to  the  contrary.  (Jerrue  t.  Superior 
Court  of  the  County  of  Los  Angeles,  717.) 

10.  Notice  to  Revoke  Prior  Bid  After  Second  Confirmation — Con- 
nNuouB  Bid — Jxtrisdigtion — ^Writ  of  Beview — ^Adequate  Bemedt. 
Where  the  bidder,  whose  bid  seems  to  have  been  continuous  until  the 
part  payment  and  confirmation  of  his  bid,  thereafter  gave  notice  of 
the  revocation  of  his  bid,  and  petitioned  for  a  writ  of  review  to 
annul  the  second  order  confirming  his  bid,  even  if  it  be  conceded 
that  the  court  had  no  jurisdiction  to  confirm  his  bid,  a  writ  of  re- 
Tiew  will  not  lie  to  annul  the  order  confirming  the  same,  there  being 
a  plain,  speedy  and  adequate  remedy  if  the  prior  bid  was  not 
then  existing  to  defend  against  the  enforcement  of  the  order.     (Id.) 

IL  Ordeb  Confirming  Sale  not  an  Adjudication  Against  Bidder. — 
An  order  confirming  a  reported  sale  is  not  an  adjudication  against 
a  bidder,  who  may  not  have  made  any  bid,  or  who  may  have,  in 
proper  time,  revoked  the  same.  In  an  action  against  him,  the 
proceedings  could  at  most  constitute  evidence  only  of  a  prima 
faoie  case.     (Id.) 

12.  Beyogation  of  Prior  Confirmation  not  Material  to  Applicant 
for  Writ. — The  confirmation  of  the  prior  bid  is  the  only  order  in 
which  the  prior  bidder,  as  applicant  for  the  writ  of  review,  is 
Interested.  He  has  no  concern  with  the  order  vacating  and  setting 
aside  the  order  confirming  the  second  bid,  whether  such  order 
was  properly  or  erroneously  made;  and  he  cannot  object  thereto 
OB  his  application  for  such  writ  of  review.     (Id.) 

18.  Deed  of  Gift  from  Decedent  to  Wife— Use  of  Word  "Grant''— 
Covenant  Against  Mortgage  not  Implied. — Where  the  land  of  a 
deceased  testator  was  encumbered  by  a  mortgage,  and  in  his  life- 
time he  executed  a  deed  of  gift  to  his  wife,  the  use  of  the  word 
"grant"   therein  did  not  imply  a  covenant  against   the  encum- 
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brance  of  the  mortgage,  but  the  wife  took  subject  to  the  lien  of 
the  mortgage,  and  cannot  require  payment  of  the  mortgage  debt 
out  of  the  funds  of  the  estate  of  her  deeeased  husband,  where  the 
will  contained  no  provision  for  such  payment.  (Estate  of  WeDa, 
616.) 

14.  Becital  of  Dekd  in  Will  not  a  Dkvisb. — ^A  recital  in  the  will  of 
the  decedent  that  he  had  made  a  deed  of  gift  of  the  mortgaged 
land  to  his  wife,  "subject  to  the  encumbrances  thereon,"  does  not 
import  any  specific  devise  of  the  land  to  her.     (Id.) 

16.  Becital  in  Petition  and  Order  op  Sals  or  Personal  Pbofbbtt— 
Indebtedness — ^Mortoaos  Claim* — The  recital  of  the  indebted- 
ness of  the  estate,  including  the  mortgage  claim  as  part  of  the 
schedule,  in  the  petition  for  an  order  for  sale  of  personal  prop- 
erty, and  also  in  the  order  of  sale,  did  not  adjudge  that  the  mort- 
gage claim  was  a  debt  due  from  the  estate.  The  ultimate  fact 
determined  in  that  proceeding  was  whether  a  sale  should  be  had, 
and  if  so,  how  much  property  should  be  sold.  The  question  of  the 
exoneration  of  the  property  conveyed  to  the  wife  from  the  lien  of 
the  mortgage  was  not  presented  nor  passed  upon  by  the  court  un- 
der the  terms  of  the  will.     (Id.) 

Bee  Adverse  Possession,  3,  4;  Appeal,  2,  8,  14;  Pledge,  8. 

ESTOPPEL.    Bee  Corporations,   4,  11;   Dedication,   2,  9,   11;   Fimud, 
19;  Specific  Performance,  4,  10;  Trust,  7,  8. 

EVIDENCa 

L  Irrboulab  Deposition — Spscino  Objection  Essential— Waiyeb^ 
Though  a  deposition  taken  out  of  the  state  upon  a  eommiasioB 
directed  to  "any  notary  public  or  other  officer  authorized  to  take 
depositions"  in  the  county  and  state  specified  without  designating 
anyone,  is  irregular,  under  section  2024  of  the  Code  of  Civil  Pro- 
eedure,  yet  where  there  was  no  motion  to  suppress  the  deposition 
for  th0  irregularity,  and  no  specific  objection  thereto  was  urged 
npon  that  ground  when  it  was  offered  in  evidence,  or  is  set  forth 
within  the  bill  of  exceptions,  it  is  deemed  waived.  (King  t. 
Green,  473.) 

8.  Eitect  or  General  Objections. — A  general  objection  to  a  depoil* 
tion  reaches  its  relevancy,  competency  or  the  legal  effeet  of  its 
testimony  only,  and  will  not  be  considered  as  extending  to  maj 
matter  of  form  or  question  of  regularity  or  authority  in  respeet 
to  the  taking  of  the  deposition,  and  objections  that  no  legal  pro- 
eeedings  have  been  taken,  that  it  is  without  authority  of  law,  and 
was  inadmissible,  irrelevant  and  immaterial,  were  too  general  to  eall 
the  specific  attention  of  the  court  to  the  irregularity  in  not  namiwg 
a  special  commissioner,     (Id.) 
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8.  Bill  or  Exceptions.   -A  speeiile  objection  to  the  irregularity  or 
want  of  authority  to  take  the  deposition,  must  be  pointed  out  with 
reasonable   precision   and   certainty,   and   if   overruled   in   the   sa- 
perior  court,  must  be  set  forth  in  the  bill  of  exception,  and  no 
exception  not  then  taken  and  set  forth  in  the  record  can  be  raised 
or  assigned  as  error  upon  appeal.     (Id.) 
Bee  Account  Stated,  1-3;   Appeal,  1,  4,  5,  7,  8,  11,  12;   Con- 
tract, 8;  Corporations,  12;  Criminal  Law,  7,  8,  26-28,  42,  44- 
47,  56,  58,  64,  70-72,  80-82,  89,  91,  96,  102,  104-107,  110,  111, 
121-124;   Dedication,  7-9,  13,  14,  15;   Deed,  3,  6-10;  Divorce, 
7,  8;  Fraud,  10-12,  20-23;  Negligence,  2,  7,  22-24,  27,  81-35  j 
New  Trial,  1,  4. 

EXECUTION. 

1«  Proceedings  Supplementary  to  Execution — Assignment  by 
Debtor  Before  Judgment — Fund  Garnished — Hemedy  by  Ac- 
tion.— ^Upon  proceedings  supplementary  to  execution  where  a  fund 
claimed  to  be  due  to  the  judgment  debtor  has  been  garnished, 
and  it  appears  that  before  the  judgment  was  rendered  the  judg- 
ment debtor  had  assigned  the  fund  to  another  creditor,  the  proper 
procedure  is  not  to  order  the  garnishee  to  pay  the  fund  into  court, 
but  to  authorize  the  judgment  creditor  to  sue  the  garnishee,  mak- 
ing the  assignee  or  any  claimant  of  the  fund  a  party  defendant. 
(Schino  y.  Cinquini,  244.) 

2.  Subpoena — Assignee  not  Bound  as  Party. — The  fact  that  the 
assignee  was  subpoenaed  as  a  witness,  though  not  called  as  such  by 
either  party,  does  not  make  him  a  party  to  the  supplementary  pro- 
ceedings, and  he  is  not  bound  thereby,  and  the  rights  of  the  assignee 
being  adverse,  the  validity  of  the  assignment  to  him  could  not  be 
litigated  therein.     (Id.) 

8.  Improper  Order  to  Garnishee — Appeal  by  Judgment  Debtor — 
Party  not  Aggrieved. — Where  the  court  improperly  ordered  the 
garnishee  to  pay  the  fund  into  court,  the  assignee,  who  is  not  a  party 
to  the  proceeding,  is  the  party  adversely  interested,  and  an  appeal  by 
the  judgment  debtor  cannot  be  sustained,  as  he  is  not  a  party  ag- 
grieved by  such  order,  and  it  must  be  affirmed  as  to  him.  (Id.) 
See  Claim  and  Delivery,  1. 

EXECUTOKS   AND   ADMINISTRATOBS.    See   Estatee  of  Deceased 
Persons. 

EXTORTION.    See  Criminal  Law,   26-38. 

FALSE  PRETENSES.    See  Criminal  Law,  54. 
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FINDINGS. 

FxNDiNQ  OuTsiDK  IssuES — SuppoBT  OP  JuDOMKKT. — A  finding  niAd« 
outside  of  tlie  issues  will  not  warrant  a  judgment  depending 
thereon.     (Los  Angeles  Brewing  Co.  y.  Elinge,  550.) 

See  Appeal,  8,  11;  Assignment,  1;  Conversion,  1;  Easementi  8; 
Meehanies'  Liens,  2,  8,  6, 

FOBCIBLE  DETAINEB. 

L  CoNSTBUonoN  OF  Cods. — The  word  "foree**  used  in  the  definitioa 
of  ''forcible  detainer/'  contained  in  subdivision  1  of  section  1160 
of  the  Code  of  Civil  Procedure,  contemplates  actual  force,  or  soeh 
conduct  on  the  part  of  defendant  as  tends  to  inspire  a  just  ap- 
prehension of  violence,  hj  one  unlawfully  in  possession.  Where  the 
entrj  was  lawful  and  the  possession  peaceable,  that  subdivisioB 
does  not  apply.     (Amos  v.  Cohn,  432.) 

2.  Findings  Aoainst  Evidbnoi.— Held*  that  findings  that  th«  de- 
fendant "unlawfully  took  possession  of  the  premises  described  Ib 
the  complaint,''  at  a  certain  date,  "and  has  ever  since,  by  force, 
unlawfully  held  and  kept  poeseesion  of  said  premises,"  are  agaioat 
the  evidence,  where  the  evidence  shows  that  defendant's  entry  was 
peaceable  and  with  the  assent  and  approval  of  the  plaintiff,  and 
there  is  no  evidence  tending  to  show  that  the  defendant  exercised 
force,  menace  or  threats  of  violence  in  holding  possession  of  the 
properly.     (Id.) 

8.  Gbatuitous  Bailment  or  Goods — ItAvrruh  Possession  of  Pbxm- 
ISX8  Unaffeotsd. — Where  the  plaintiff,  when  putting  the  defend- 
ant in  possession  of  the  premises,  reserved  only  the  right  to  let  hb 
goods  remain  therein  for  three  days,  such  arrangement  merely  made 
the  defendant  a  gratuitous  depositary  for  safety  or  bailee  of  plain- 
tiff's goods  for  the  three  days,  which  did  not  affect  defendant 'f 
lawful  possession  of  the  premises.     (Id.) 

i.  Violation  of  Contract  not  Ground  for  F6rciblb  DETAiKXb — 
The  violation  of  an  alleged  agreement  of  the  defendant  to  pay  for 
the  possession  of  the  premises,  which  was  peaceably  surrendered 
with  plaintiff's  consent,  cannot  be  made  the  basis  of  an  action  for 
forcible  detainer.  (Id.) 
See  Agency,  3 ;  Judgment,  2. 

FOBGEBY.    See  Criminal  Law,  65-50. 

FRANCHISE.    See  Streets,  Beads  and  Highway!. 

FBAUD. 
L  Deed  of  Gift  bt  Husband  to  Wife — Question  of  Intent  to  Db- 

fraud  Creditors — Facts  and  Circumstances. — In  an  action  by  the 
assignee  of  a  subsequent  creditor  to  avoid  a  deed  ui  gilt  by  a  hn^ 
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band  to  his  wife,  executed  at  a  time  when  he  was  solvent,  but  which 
remained  unrecorded  when  the  subsequent  debt  was  incurred  bj  tha 
husband  on  the  faith  of  his  apparent  ownership  and  control  of  the 
property,  there  being,  however,  no  evidence  to  connect  the  wife  with 
knowledge  of  the  acta  or  intent  of  the  husband  toward  such  creditor, 
tha  question  as  to  the  intent  of  the  husband  toward  creditors,  ex- 
isting or  future,  when  the  deed  was  executed  is  one  for  the  trial 
court  to  determine  in  view  of  all  the  facts  and  circumstances  of 
the  case.     ( J07  v.  Louis  Helbing,  519.) 

8.  EiTEOT  or  Unbeoorded  Deed — Suspicious  Circumstancb. — The 
fact  that  the  deed  was  left  unrecorded  untU  the  debt  was  incurred, 
and  for  more  than  two  years  after  its  execution,  is  a  drcum- 
stanee  tending  to  east  suspicion  on  the  good  faith  of  the  trans- 
aetion;  though  it  is  not  sufficient  of  itself  to  show  that  the  deed 
was  made  with  fraudulent  intent.     (Id.) 

8.  Burden  upon  Plaintiff — ^Dutt  of  Court  as  to  Finding. — The 
burden  was  upon  the  plaintiff  to  show  that  the  deed  was  executed 
with  the  intent  of  the  husband  to  defraud  his  creditors;  and  the 
eonrty  in  the  absence  of  testimonj  showing  such  fraudulent  intent 
when  the  deed  was  made,  was  in  dutj  bound  to  find  that  the  deed 
was  executed  with  no  such  intent.     (Id.) 

i.  Exclusion  of  Offered  Testimony — Concealment  of  Gk)0Ds 
Purchased  Under  Wife's  House — Sworn  Claim  to  Sheriff — 
Habmlbss  Ruling. — The  exclusion  bj  the  court  of  testimony 
oifered  by  the  plaintiff  to  show  the  concealment  of  goods  purchased 
by  the  husband  from  the  subsequent  creditor  under  the  house 
deeded  by  the  husband  to  the  wife,  and  of  her  sworn  claim  of  owner- 
ship thereof  to  the  sheriff,  who  sold  the  same  under  execution, 
having  reference  to  events  concerning  personal  property  occurring 
more  than  four  years  after  the  deed  was  made,  and  which  could 
have  no  connection  with  its  execution,  even  if  held  erroneous,  as 
affording  a  remote  inference  of  fraud  at  the  time  when  the 
deed  was  made  (which  is  questionable),  is  not  of  suflicient  im- 
portance to  justify  a  reversal     (Id.) 

6»  Action  to  Set  Aside  Deed-^Want  of  Consideration — Fiduciabt 
Relations — ^Fraud  and  Undue  Influence — Support  of  Findings. 
In  an  action  to  set  aside  a  deed  executed  by  a  mother  to  her  son, 
where  the  court  found  that  when  the  deed  was  executed,  the  plaintiff 
was  old,  infirm,  of  failing  memory,  and  of  unsound  mind,  and  by 
reason  thereof  incapacitated  from  attending  to  business,  and  de- 
fendant took  advantage  of  such  incapacity,  and  procured  her  to  sign 
and  acknowledge  the  deed  without  consideration;  that  the  plaintiff 
was  without  independent  advice,  and  that  defendant  by  taking  ad- 
ipantage  of  plaintiff's  mental  weakness,  and  by  the  use  of  undue  in- 
fluence arising  out  of  the  relationship  between  them  of  mother 
and  son  and  of  principal  and  agent,  induced  plaintiff  to  execute  tha 
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deed;  held,  tnat  the  findings  are  substantiallj  supported  hj  the  eri- 
dence  and  that  a  case  of  breach  of  fiduciary  relations,  and  of  con- 
structive fraud  and  undue  infiuence,  are  clearly  established,  entitling 
plaintiff  to  avoid  the  deed.     (Nobles  v.  Hutton,  14.) 

6.  Incapacity   not  op  Paramount  Importakgk. — Although   there  is 

some  evidence  tending  to  sustain  the  finding  of  the  plaintiff's  in- 
capacity and  of  her  inability  to  understand  the  nature  and  result  of 
the  deed,  yet  her  incapacity  to  that  extent  is  not  of  paramount  im- 
portance in  view  of  the  other  facts  presented  by  the  record,  establish- 
ing the  breach  of  fiduciary  relations  and  eonstructive  fraud  and 
undue  influence.     (Id.) 

7.  Gift  to  Agent — Undue  Influenob  Easily  EzEBasED — ^Presump- 
tion or  Fraud— Burden  or  PROor. — A  gift  of  valuable  property  by 
a  principal  to  an  agent  under  circumstances  in  which  undue  influenee 
of  the  agent  over  the  principal  may  be  easily  exercised,  is  by  pre- 
sumption of  law  tainted  with  fraud,  and  the  burden  of  showing  the 
good  faith  of  the  same  is  on  the  donee,  and  when  he  fails  to  sustain 
such  burden,  the  transaction  must  be  avoided.     (Id.) 

^  Presumption — Fraud  Between  Parent  and  Child — ^Adtantaoe 
Taken  or  Feeble  Mind — Fraud  upon  Other  Children — ^Burden 
not  Sustained. — The  relation  of  parent  and  child,  where  business 
transactions  are  carried  on  between  them,  is  the  source  of  tho  Tery 
highest  consideration  of  confidence  and  trust.  Where  a  parent,  if 
not  totally  incompetent,  was  so  old  and  enfeebled  in  mind  that  she 
might  readily  be  imposed  upon  by  her  son,  who  induced  her  to  leave 
her  home  and  reside  with  him  and  to  convey  her  property  to  him 
to  the  exclusion  of  other  children  who  were  filial  and  in  amicable 
relation  with  their  mother,  the  transaction  is  presumptively  fraud- 
ulent, and  will  be  avoided  where  the  son  does  not  sustain  the  bar- 
den  to  show  that  the  deed  was  made  freely  and  voluntarily  with  full 
knowledge  of  all  the  facts,  and  with  perfect  understanding  of  the 
effect  of  the  transfer.     (Id.) 

9.  Independent  Advice  Essential. — Persons  standing  in  a  confiden- 
tial relation  toward  others  cannot  entitle  themselves  to  hold  bene- 
fits which  others  may  have  conferred  upon  them,  unless  they  can 
■how  to  the  satisfaction  of  the  court  that  the  person  by  whom  the 
benefits  have  been  conferred  had  independent  advice  in  conferring 
them,  which  should  be  given  in  private  by  some  one  of  sueh  per- 
son's own  selection,  and  when  the  grantor  ii  not  surrounded  with 
dominating  influences  fitvoring  the  transfer.  (Id.) 
10.  Evidence  of  Mental  Incompetency — Question  or  Fact. — ^Whers 
a  question  of  mental  incompetency  is  involved,  although  it  relates 
primarily  to  the  time  when  the  act  was  performed,  yet  evidence  of 
the  mental  condition  of  the  grantor  before  and  after  the  execution 
of  the  deed  is  competent  as  bearing  upon  that  questiony  and  tha 
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qaestion  is  one  of  fact  to  be  determined  by  the  trial  judge,  who  if 
the  exclusiye  judge  of  the  credibility  of  the  witnesses.     (Id.) 

11.  Testimony  of  Persons  Acquainted  —  Bemote  Kmowledob  — 
Haemless  Buling — Objections. — The  admission  of  testimony  of 
persons  who  were  formerly  intimately  acquainted  with  the  plaintiif 
on  the  subject  of  her  mental  incompetency,  but  not  recently  ao^ 
quainted  with  her  mental  condition,  goes  rather  to  the  weight  than  to 
the  admissibility  of  the  testimony,  but  under  the  other  facts  in  the 
ease,  any  error  in  admitting  the  evidence  of  incompetency  ii  harm- 
less.    (Id.) 

12.  Evidence   oy  Want  0¥  Considebatiom   fob   Deed. — Evidenee  of 

witnesses  to  knowledge  of  the  fact  that  no  consideration  was  paid 
for  the  deed  was  admissible,  not  as  contradicting  the  written  instru- 
ment,  but  for  the  purpose  of  showing  that  it  was  void  because  ob- 
tained without  consideration,  by  fraud  and  undue  influence.  (Id.) 
18.  Fraud  in  Procuring  Exchange  of  Property — ^Agency — Averments 
OF  Complaint — Trial  of  Issue — Objection  upon  Appeai#. — ^Wher« 
a  eomplaint  in  an  action  to  compel  restitution  of  property,  aa 
exchange  of  which  was  procured  by  fraud,  contains  numerous  re- 
citals as  to  the  relation  of  principal  and  agent  between  plaintiff 
and  defendants  appealing,  and  their  answer  denied  the  agency,  and 
trial  was  had  upon  that  issue,  the  finding  upon  which  was  for 
the  plaintiff,  the  appellants  cannot  object  upon  appeal  that  the 
eomplaint  did  not  tender  a  sufficient  issue  upon  the  fact  of  agency. 
(Mabry  v.  Bandolph,  421.) 

14.  Purchase  of  Property  by  Fraud  of  Agents,  and  Salb  at 
Advanced  Price. — The  law  prohibits  agents  from  purchasing  prop- 
erty at  the  rate  fixed  by  the  owner  and  selling  it  to  the  principal 
at  an  advance  price,  where  the  facts  are  concealed  from  the  prin- 
dpal.     (Id.) 

15.  Belunce  of  Plaintiff  upon  Truth  of  False  Bepresentations 
— Sufficiency  of  Averment. — ^Where  the  complaint  alleged  that 
the  plaintiff  relied  upon  the  good  faith  and  representations  of 
defendants  as  to  the  price  and  value  of  the  property  exchanged 
for  his  own,  when  he  deeded  his  property  in  exchange  therefor  to 
one  of  them,  who  was  the  mere  tool  of  the  others,  such  averment 
ef  reliance  necessarily  implies  a  belief  in  the  truth  of  the  represen- 
tations made  by  the  defendants,  and  is  sufficient.     (Id.) 

16.  Sufficiency  of  Proof. — Held,  that  the  acts  of  fraud  alleged  in 
the  eomplaint  were  clearly  and  fully  proved  by  evidence  from  which 
only  one  inference  can  be  drawn,  establishing  the  relation  of  prin- 
cipal and  agent,  and  a  fraudulent  eombination  and  conspiracy  of 
the  agents  with  other  defendants  to  defraud  the  plaintiff  as  prin- 
dpal^  and  that  nothing  is  wanting  to  prove  the  grossest  fraud  and 
eonspiracy,  the  evidences  of  which  are  overwhelming.     (Id.) 
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FRAUD  (Continued). 

17.  Motion  fob  Nonsuit— SurFicnsNcr  of  Noticb  of  Rescission.— 
A  motion  for  a  nonsuit  for  want  of  a  sufficient  notice  of  rescission 
before  suit  was  properlj  denied  in  view  of  the  facts  proved  in  the 
case,  which  included  proof  or  demand  bj  the  plaintiff  of  the  restitu- 
tion of  his  property  before  suit,  together  with  an  offer  to  redeed 
the  property  exchanged  therefor,  together  with  its  rental  value. 
(Id.) 

18.  Rescission  not  an  Exclusive  Remedy. — ^Rescission  is  not  aa  ex- 
clusive remedy  in  cases  of  the  character  alleged  in  the  complaint 
Where  a  trustee  obtains  the  property  of  his  beneficiary  by  fraud, 
a  court  of  equity  may  decree  a  reconveyance  upon  appropriate 
terms,  without  any  previous  offer  of  rescission  by  the  party  de- 
frauded.    (Id.) 

19.  Estoppel  of  Appellants  to  Complain  of  Laches  in  Discovert 
OF  Concealed  Fraud. — It  does  not  lie  in  the  mouth  of  the  appel- 
lants to  complain  of  the  want  of  promptness  of  plaintiff  in  discov- 
ering the  fraud  and  proceeding  to  rescind,  owing  to  their  conceal- 
ment in  violation  of  their  duty  to  him  and  his  interests,  which  pre- 
vented him  from  knowing  the  actual  conditions  at  the  time  of  the 
transaction.  Equity  rewards  the  diligent;  but  this  rule  has  no 
application  to  the  diligent  in  concealment  and  deceit     (Id.) 

20.  Evidence  of  Experts — Qualification — Value  of  Plaintiff 'b 
Property — ^Discretion. — The  qualification  of  experts  to  testify  as 
to  their  opinion  of  the  value  of  an  orange  grove,  the  property  of  the 
plaintiff  which  was  the  subject  of  exchange,  was  largely  within 
the  discretion  of  the  trial  court,  and  where  no  abuse  of  its  dis- 
cretion appears,  its  admission  of  such  testimony  will  not  be  dis- 
turbed.    (Id.) 

21.  Evidence— Prices  of  Property  at  Tims  of  Contract  foe  Ex- 
change— ^Removal  of  Signs. — Testimony  was  admissible  within 
the  issues  to  show  the  prices  at  which  each  property  which  was 
the  subject  of  exchange  was  listed  by  plaintiff,  and  by  the  owner 
of  the  property  to  be  exchanged  at  the  time  of  the  contraet  for 
exchange,  and  to  show  that  the  signs  of  the  owner  of  the  property 
purchased  through  plaintiff's  agents  were  removed  therefrom  before 
the  exchange  was  effected.     (Id.) 

22.  Unprejudicial  Rulings. — ^Rulings  as  to  the  rejection  of  evidence, 
whether  proper  or  not,  which  were  immaterial  and  without  preju- 
dice to  the  appellants,  cannot  be  ground  for  reversal.     (Id.) 

23.  Value  of  Property  Fraudulent  Purchased  ImmatxuaIm— 
The  exclusion  of  evidence  as  to  the  value  of  the  property  fraudu- 
lently purchased  is  immateriaL  It  being  established  that  those 
who  effected  the  purchase  were  the  agents  and  trustees  of  the  plain- 
tiff,  and  that  they  acquired  the  property  during  the  existence  of  the 
fiduciary  relation  at  a  sum  less  than  one-half  of  that  which  th^ 
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represented  to  the  plaintiff  thej  had  paid,  the  judgment  of  the 
court  must  be  sustained,  whatever  the  value  of  the  property.     (Id.) 

See  Corporations,  5-10;  Estates  of  Deceased  Persons^  4,  6;  Plead- 
ing, 5-8. 

GABNISHMENT.    See  Execution. 

GIFT. 

1.  Dxposrrs  m  Savings  Bank— Ax/fbbnativx  Accoun't— Agency— Tkn- 
AHOT  Df  Common — Giir  ob  Trust  not  Shown. — Where  a  woman 
eighty  years  old  and  totally  blind  requested  one  who  had  attended 
to  her  business  to  open  an  account  in  a  savings  bank  of  her  money 
in  their  alternative  names,  so  that  she  could  draw  money  to  her 
use  as  depositor,  stating  to  her  that  when  she  was  gone  she  could 
have  what  was  left,  and  subsequently  other  moneys  belonging  to  the 
depositor  were  deposited,  aggregating  a  large  sum,  from  which 
drafts  were  made  in  various  sums  for  her  use,  and  the  bankbook 
was  left  in  the  custody  of  the  bank  for  her,  and  never  delivered 
to  the  agent,  the  principal  retaining  the  dominion  of  the  fund 
during  her  lifetime,  no  tenancy  in  common  of  the  fund  with  a  right 
of  survivorship  nor  any  gift  in  praesenti  of  the  whole  fund  was 
shown,  nor  did  the  bank  become  a  trustee  of  the  fund  for  the 
agent;  but  the  executors  of  the  depositor  may  claim  so  much  of 
the  fund  as  was  not  given  in  praesentu  (Bobinson  v.  Mutual  Sav- 
ings Bank  of  San  Francisco,  642.) 

£•  Essentials  of  Gift — Futubi  not  Considebed — ^Bbnungiation  bt 
GiVBU — ^A  valid  gift  goes  into  immediate  effect,  and  has  no  refer- 
ence to  the  future.  It  divests  the  donor  of  his  title,  and  requires  a 
renunciation  on  the  part  of  all  claim  and  interest  in  the  subject 
of  the  gift     (Id.) 

8.  Guv  Claimed  Afteb  Death — Cleab  Pboof  Bequibed. — ^When  the 
claim  of  a  gift  is  not  asserted  until  after  the  death  of  the  alleged 
donor,  it  should  be  sustained  by  dear  and  satisfactory  proof  of 
every  element  which  is   requisite  to  constitute  a  gift.     (Id.) 

4.  Findings  Against  Evidence— Wbong  Theoby  of  Law— Pabtial 
Gift  in  Pbassenti — Bevebsau — Where  the  findings  of  the  court 
that  the  agent  was  entitled  to  the  whole  of  the  fund  as  against  the 
executors  of  the  depositor  were  against  the  evidence,  as  being  based 
npon  a  wrong  theory  of  the  law  applicable  to  the  facts  of  the 
ease,  even  if  a  part  of  the  fund  become  the  property  of  the  plaintiff 
by  an  executed  gift  from  the  donor  during  her  life,  concerning 
which  there  was  a  sharp  conflict  in  the  evidence,  the  judgment  must 
be  reversed  on  the  ground  that  the  executors  of  the  depositor  were 
entitled  to  all  of  the  residue  of  the  funds.  (Id.) 
See  Easement,  17;  Estates  of  Deceased  PenonS|  Id,  14;  Frand, 
1-4,  7j  Trust,  1-5. 
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GBOWING  CBOPa     See  Landlord  and  Tenant 

GUABDIAN  AND  WARD.    See  Claim  and  Deliverj,  6. 

HABEAS  CORPUS.    See  Count j,  «;  Criminal  Law,  2,  S,  15,  M,  76-78, 
128;  Municipal  Corporations,  8. 

HIGHWAY.    See  Streets,  Boads  and  Highwaji. 

HOMESTEAD. 

1.  Deolabation  by  Wife  roE  Joint  Benefit— Validitt — Use  by  Wm 
FOB  Pbostitution — Husband's  Knowledge  not  Shown« — Where 
a  homestead,  comprising  a  dwelling  of  four  rooms  on  a  eitj  lot, 
with  usual  outbuildings,  purchased  bj  the  husband  in  the  wife's 
name,  was  declared  hj  her,  in  valid  form,  for  their  joint  benefit, 
it  inured  to  the  benefit  of  the  husband  as  well  as  the  wife;  and 
its  TaUdity  is  neither  affected  hy  the  fact  that  the  husband,  who 
is  not  shown  to  have  anj  other  place  of  residence,  was  absent  part 
of  the  time  in  the  course  of  his  emplo)rment,  nor  hj  ths  &et  that, 
during  his  absence,  without  anj  showing  of  knowledge  on  his  part, 
the  home  was  used  hj  the  wife  for  purposes  of  prostitution,  and 
was  so  used  bj  her  when  the  homestead  was  declared.  (Harbin  t* 
Schuke,  287.) 

8.  Construction  of  Homestead  Act— Personal  Quaufioatioks  hot 
Prescribed. — The  homestead  act  prescribes  no  personal  qualiilea- 
tions  touching  the  moral  character  of  the  claimant,  and  does  not 
undertake  to  exclude  the  vicious,  the  criminal  or  the  immoral  from 
the  protection  given  hj  it.     (Id.) 

8.  Crime — Construction  of  Penal  Code — ^Property  not  Forfeited. — 
If  living  in  a  house  of  prostitution  is  a  crime  under  section  818 
of  the  Penal  Code,  yet  in  view  of  section  677  of  the  same  code  a 
conviction  therefor  could  not  have  the  effect  to  work  any  for- 
feiture of  property  not  expressly  imposed  by  law.     (Id.) 

4.  Personal  Character  of  Wife  as  Claimant. — The  personal  ehar- 
acter  or  conduct  of  the  wife  as  claimant  of  the  homestead,  how- 
eyer  immoral,  cannot  be  inquired  into  and  made  the  test  of  her 
right  to  claim  a  homestead  for  the  joint  benefit  of  herself  and 
husband.     (Id.) 

6.  Valid  Claim  of  Homestead— Incidental  Use  for  Pbostitutioh. 
Where  the  claim  of  the  homestead  is  valid  on  its  face,  and  there 
is  nothing  therein  to  indicate  that  it  is  to  be  used  for  any  other 
purpose  than  as  a  residence  for  husband  and  wife,  the  incidental 
use  by  the  wife  of  the  home  for  purposes  of  prostitution  does 
not  destroy  the  right  to  the  homestead.     (Id.) 

6.  Transfer  of  Homestead. — The  wife,  in  whom  the  title  was 
Tasted,  could  not  convey  the  homestead,  and  her  moral  cbaraetet 
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HOMESTEAD   (Continued). 

cannot  affect  that  question.    The  homestead  can   only  be  tram- 
f erred  hj  the  joint  deed  of  husband  and  wife.     (Id.) 

Bee  Deed  of  Trust,  10;  Estates  of  Deceased  Persons,  1. 

HUSBAND  AND  WIFE.    See  Divoree;  Estates  of  Deceased  Persons, 
1;  Fraud,  1-4;  Homestead. 

INJUNCTION. 

Action  fob  Perpetual  Injunction — Case  in  Equitt — ^Jubisdictiok  of 
Supreme  Court — Transfer  of  Cause. — An  action  to  perpetually  re- 
strain the  defendant  from  traveling  over  or  across  a  strip  of  Isnd 
owned  by  the  plaintiffs  is  a  case  in  equity,  which  belongs  to  the 
appellate  jurisdiction  of  the  supreme  court,  under  section  4  of  art- 
icle VI  of  the  state  constitution,  and  the  appeal  should  have  been 
taken  to  that  court.  When  taken  to  this  court  the  case  must  be 
transferred,  under  the  provisions  of  the  constitution,  and  agreeably 
to  rule  Z2XII,  to  the  supreme  court.     (Barnes  v.  Daveck,  220.) 

See  Easement,  8,  9;  Nuisancei  6;  Office  and  Officers;  Tenants  in 
Conunon,  S. 

INSANE  PEBSONa 

h  State  Hospital — Action  to  C6mpel  Support  of  Indigent  Insani 
Son — Evidence  —  Com  mitment  —  Jurisdiction  —  Collateral  At- 
tack.— In  an  action  by  the  state  commission  in  lunacy  to  compel 
a  father  to  support  an  adult  indigent  insane  son  committed  to  a 
state  hospital  for  the  insane,  where  the  commitment  showed  that 
it  was  made  upon  an  affidavit  alleging  his  insanity,  and  after  a 
medical  examination,  and  that  he  was  brought  before  the  judge 
of  the  superior  court  having  jurisdiction  of  his  person  for  ex- 
amination on  a  charge  of  insanity,  and  that  upon  testimony 
heard  he  was  adjudged  insane,  and  ordered  confined  in  such  state 
hospital,  it  was  error  to  exclude  such  commitment  from  evidence, 
upon  a  collateral  attack  thereupon  by  the  defendant,  because  it 
did  not  show  affirmatively  that  he  was  served  with  a  warrant  of 
arrest,  or  with  notice  of  the  charge  upon  which  he  was  to  be  ex- 
amined.    (State  Commission  in  Lunacy  v.  Eldridge,  298.) 

8.  Presumption  upon  Collateral  Attack. — As  against  a  collateral 
attack  upon  the  commitment,  it  will  be  presumed,  where  the  con- 
trary does  not  appear  upon  the  face  of  the  proceedings,  that  the 
court  having  jurisdiction  of  the  person  adjudged  insane,  in  the 
exercise  of  its  statutory  power,  did  all  that  the  statute  requires  to 
give  it  jurisdiction  to  act     (Id.) 

S.  Liability  of  Relatives  to  Support  Indigent  Insane — Constxtu- 
tional  Law. — Section  2176  of  the  Political  Code,  requiring  cer- 
tain relatives,  having  the  financial  ability  to  do  so,  to  support  uh 
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INSANE  PERSONS   (Continued). 

digent  insane  kindred  committed  to  a  state  hospital,  is  not  unconstita- 
tional,  as  being  special  or  class  legislation,  or  as  an  attempt  to 
take  private  property  for  public  use  without  compensation,  or  as 
imposing  an  unequal  burden  upon  one  class  and  discriminating 
In  favor  of  another  upon  whom  the  burden  is  not  cast,  or  as  im- 
posing double  taxation.  The  liability  for  such  support  rests  upon 
a  legal  as  well  as  a  natural  duty.     (Id.) 

See  Criminal  Law,  82,  83. 

INSOLVENCY. 

1.  Insolvxnt  Corporation — Acoountino  ahd  Settlemkmt — Ordbk  iob 
DxFOsiT  OF  Fund  in  Court — Claiic  of  Plaintiff  as  Creditor' - 
Want  of  Jurisdiction. — The  superior  court  has  no  jurisdiction  to 
order  the  deposit  of  a  fund  in  court,  upon  which  the  plaintiff  has 
a  claim,  and  which  is  not  directly  the  subject  of  litigation,  but 
which  is  iuTolved  only  incidentally  in  an  action  for  an  accounting 
and  settlement  of  the  affairs  of  an  insolyent  corporation,  and  for 
the  payment  of  its  creditors,  of  which  the  plaintiff  is  one,  who  also, 
as  secretary  of  the  corporation,  was  authorized  'by  its  directors  to 
■ne,  collect  assets,  pay  creditors,  and  distribute  the  residue  of  its 
assets  among  the  stockholders  entitled.  (Burke  t.  Superior  Court 
of  Los  Angeles  County,  178.) 

t.  Prohibition — ^Void  Order  for  Deposit — Prooxedinos  fob  Con- 
tempt.— In  such  action,  an  order,  at  the  instance  of  stockhold- 
0rs  sued  upon  unpaid  subscriptions  to  the  stock  of  the  insolvent 
corporation,  to  compel  the  payment  into  court  of  the  whole  fund 
in  the  hands  of  the  plaintiff,  as  secretary,  to  the  exclusion  of  his 
rights  to  payment  out  of  the  fun4  as  a  creditor,  is  Toid,  and 
prohibition  will  lie  to  prevent  the  enforcement  thereof  by  pro- 
ceedings for  contempt,  for  disobedience  thereto.     (Id.) 

Bee  Bankruptcy. 

INSTBUCTIONa 

Instruction  as  to  False  Testimony — Absence  of  Pbsjudioial 
Error. — An  instruction  to  the  jury  as  to  false  testimony  that  if 
they  should  find  that  the  evidence  is  conflicting,  and  that  any  wit- 
ness who  has  testified  has  willfully  testified  falsely  in  regard  to 
any  fact  material  to  the  issue  in  the  case,  they  were  at  liberty  *'to 
disregard  and  discard  the  whole  testimony  of  such  witnen  from 
your  further  consideration  in  coming  to  a  yerdict,"  is  harmless 
where  the  evidence  is  conflicting  in  all  material  points  in  the  ease. 
The  use  of  the  words  "disregard"  and  "discard,"  instead  of  the 
word  "distrust,"  is  not  erroneous.  (Whitaker  ▼.  California  Door 
Co.,  767.) 

See  Criminal  Law,  9,  50,  61,  68-70,  75,  82,  86-89,  91-93,  95,  99-101, 
108;  Negligence,  19-21,  33. 
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INTEBEST.    See  Gonyenion  1;  Promiisoxy  Note. 
INTEBPLEADEB. 

1.  ACnON  OF  INTEBPLEADSE  BT  TBITSTBI  UNDEB  WILL — ALLOW ANCl  FOB 

Attobnet's  Fees — Confligtino  Claims  of  Attobnets. — An  al- 
lowance for  attorney's  fees  made  to  a  trustee  under  the  will  upon 
final  settlement  of  his  accounts  is  made  to  the  trustee,  as  such,  and 
not  to  the  attorneys,  and  where  two  separate  attorneys  were  em- 
ployed, and  one  of  them  claimed  half  of  the  amount  allowed,  and 
the  other  claimed  the  whole  of  it,  an  action  of  interpleader  will 
lie,  upon  deposit  of  the  allowance  in  court,  to  compel  them  to  liti- 
gate between  themselves  their  claims  to  the  fund  allowed.  (Sullivan 
V.  Lusk,  186.) 

Z.  Contract  with  Tbusteb  not  Enfobceablb  in  Coubt— Bbs  Ad- 
JUDICATA. — If  the  attorney  claiming  the  whole  allowance  had  a 
eontraet  with  the  trustee,  it  could  only  be  enforced  against  him 
personally,  and  not  as  trustee,  or  in  the  settlement  of  the  trust; 
and  his  acceptance  of  one-half  the  sum  allowed  by  the  court  would 
not  be  an  adjudication  against  him  in  an  action  upon  any  con- 
tract made  with  the  trustee  personally.     (Id.) 

1.  Obdeb  Befusino  to  Change  Venue — ^Motion  of  One  Defend- 
ant— BsviEw  UPON  Appeal — Cause  of  Action  Imhatebial. — 
Upon  appeal  from  an  order  refusing  to  change  the  place  of  trial 
to  the  residence  of  the  defendant  claiming  the  whole  sum  allowed 
to  the  trustee,  it  is  immaterial  whether  the  complaint  in  inter- 
pleader stetes  a  cause  of  action  or  not.  It  is  sufficient  that  if 
it  stetes  a  cause  of  action  against  one  defendant,  it  equally  stetes 
one  against  the  other;  and  the  court  properly  refused  to  change  the 
venue,  where  the  other  defendant  did  not  join  in  the  motion.  [By 
supreme  court.]      (Id.) 

JUPGEa 

1.  Civil  Action  fob  Damages — Failubb  to  Decide  Cause  Sub- 
kitted. — A  judge  of  the  superior  court  is  not  liable  to  a  civil  action 
for  damages  at  suit  of  any  private  party,  either  for  any  wrongful 
or  malicious  or  corrupt  judicial  action,  or  for  an  alleged  willful, 
premeditated  and  intentional  omission,  failure  or  refusal  to  decide 
a  ease  submitted  to  him  for  decision,  within  the  period  of  forty- 
one  days  between  ite  submission  and  his  resignation  of  his  office  as 
superior  judge  of  the  county.     (Wyatt  v.  Arnot,  221.) 

8.  Tike  fob  Decision — Judicial  Discbetion — Bekedies  fob  Abuse- 
Public  Policy  Against  Civil  Action. — The  time  within  which  a 
ease  should  be  decided  as  well  as  the  manner  of  ite  decision  is  a 
matter  of  judicial  discretion.  If  its  decision  is  erroneous,  or  ite 
discretion  is  abused,  it  may  be  remedied  by  appeal  After  a  long 
T  0«I.  App.— 6A 
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period  of  delay,  his  action,  but  not  the  manner  of  it,  may  be  con^ 
pelled  by  mandamus.  If  his  action  or  omission  is  influenced  bj 
malice,  corruption,  or  other  bad  motiyes,  he  may  be  impeached,  bat 
he  cannot,  on  grounds  of  public  policy,  be  held  liable  in  an  action  of 
damages  therefor.  (Id.) 
8.  Effect  of  Constitutional  Provision — Personal  iNOONVKNixNCb-^ 
The  constitutional  provision  that  if  a  causa  submitted  is  not  decided 
within  ninety  days,  the  monthly  salary  cannot  be  drawn,  has  mera^ 
the  effect  of  personal  inconvenience  and  nothing  more.     (Id.) 

4.  Insufficient    Complaint  —  Preparation    to    Decide    Cass    not 

Shown — Satisfaction  of  Mind  of  Judge  not  Reviewable. — Where 
the  complaint  does  not  show  that  the  judge  to  whom  the  case  was 
submitted  was  prepared  to  decide  it  before  his  resignation,  or  that 
his  mind  had  become  satisfied  as  to  how  the  case  should  be  decided, 
it  is  wholly  insufficient.  No  other  judge  or  jury  would  be  compe- 
tent to  determine  whether  his  mind  had  been  satisfied  as  to  how 
the  case  should  be  decided  when  he  resigned.     (Id.) 

5.  Disqualified  Judges — ^Teansfer  of  Cause — Affidavits. — ^Where  it 

appears  from  uncontradicted  affidavits  that  both  the  judges  of  the 
superior  court  of  the  county  of  the  venue  were  disqualified  for 
interest,  and  that  the  judge  of  the  nearest  and  most  accessible 
county  was  likewise  disqualified  for  interest,  the  disqualified  judge 
before  whom  the  case  is  presented  has  no  discretion,  and  must  per- 
form the  duty  imposed  by  section  398  of  the  Code  of  Civil  Pro- 
cedure, and  transfer  the  cause  for  trial  to  the  nearest  and  most 
accessible  court,  where  the  like  objection  or  cause  for  making  the 
order  does  not  exist.     (Parrish  v.  Riverside  Trust  Co.,  95.) 

6.  Selection   of  Jxtdoe  by  Law — Construction   of   Code. — Section 

398  of  the  Code  of  Civil  Procedure  does  not  confer  upon  a  dis- 
qualified judge  the  right  to  select  a  judge,  but  the  law  selects  the 
judge,  when  the  undisputed  facts  are  before  the  court    (Id.) 
See  Appeal,  7,  A. 

JUDGMENT. 
1.  Motion  to  Set  Aside  Default^— iNsumcatENT  Affidavit  of 
Merits. — A  motion  to  vacate  and  set  aside  a  judgment  by  default, 
which  does  not  present  a  verified  answer,  but  sets  forth  an  affi- 
davit of  merits,  which  fails  to  show  that  the  defendant  had  stated 
all  of  the  facts  of  the  case  to  her  counsel,  but  in  that  regard 
merely  states  ''that  affiant  has  fully  and  fairly  stated  the  facts 
constituting  her  defense  to  the  cause  of  action  set  out  in  the 
complaint  in  said  action  to  her  counsel,"  etc.,  is  insufficient;  and 
an  order  setting  aside  the  judgment  upon  such  affidavit  must  bo 
reversed.     (Cooper-Power  v.  Hanlon,  724.) 
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JUDGMENT   (Continued). 

2.  Action  of  Forcible  Entet— Answer  Piled  Too  Late  Betobe  De- 
fault Entered — ^Bule  in  Civil  Actions  Applicable. — In  an  action 
of  forcible  entry,  where  an  answer  is  filed  after  the  expiration  of 
the  time  limited,  the  same  rule  should  be  applied  as  in  ordinary 
civil  actions,  which  is  that  default  should  not  be  entered  until  the 
answer  shall  have  first  been  stricken  from  the  files.  (Lunnan  v. 
Morris,  710.) 

9.  Motion  to  be  Believed  frok  Defauia  in  not  Answering  in  Tims 
— Mistake. — Upon  a  motion  to  be  relieved  from  default  in  failing 
to  file  an  answer  in  time,  the  character  of  the  mistake  resulting 
in  the  default  is  to  be  ascertained  by  the  court  from  the  facta 
before  it,  and  not  from  the  conclusion  of  the  counsel  or  the  party 
that  the  act  was  a  mistake.     (Id.) 

4.  Discretion  of  Court — Sufficienct  of  Excuse. — The  question 
whether  or  not  the  circumstances  of  the  particular  case  are  such  that 
the  mistake  or  inadvertence  should  be  excused  is  one  the  determina- 
tion of  which  must  of  necessity  be  left  largely  to  the  discretion  of 
the  trial  court  to  which  the  application  is  made,  and  its  discretion 
will  not  be  interfered  with  upon  appeal,  except  where  there  is  a 
clear  abuse  of  discretion.     (Id.) 

6.  Affidavit  of  Merits — ^Verified  Answer. — A  verified  answer  which 
denies  every  material  allegation  of  the  complaint  is  a  sufficient 
affidavit  of  merits.     (Id.) 

6.  Answer  After  Default  not  Entered. — ^Where  the  defendant  an- 
swers after  a  default  which  has  not  been  entered,  though  out  of 
time,  and  without  leave,  his  default  cannot  be  entered  while  the 
answer  stands.    Such  an  answer  is  not  a  nullity.     (Id.) 

7«  Practice — Motion  to  Strike  Oct  Answer — ^Discretion  of  Court. 
In  such  case  the  proper  practice  is  for  the  plaintiff  to  move  to 
strike  the  answer  from  the  files,  though  he  is  not  entitled  as  of 
right  to  have  it  stricken  out.  The  discretion  to  do  this  is  lodged 
in  the  court,  which  has  absolute  power  either  to  retain  the  answer, 
or  to  permit  another  to  be  filed,  or  pursue  whatever  course  the  jus- 
tice of  the  case  may  require.     (Id.) 

8.  Presumption  in  Favor  of  Former  Judgment  in  Ejectment- 
Notice  OF  Lis  Pendens. — ^Where  a  former  judgment  in  ejectment 
was  shown  in  favor  of  plaintiff's  grantor  against  defendants  in 
an  action  to  quiet  title,  and  it  appears  that  one  of  such  defendants 
took  title  pending  the  former  action,  and  conveyed  it  to  another 
defendant,  who  was  also  a  party  defendant  in  the  former  suit,  and 
on  trial  of  the  suit  to  quiet  title  no  objection  was  offered  to  the 
former  judgment  on  the  ground  that  a  notice  of  lis  pendens  was  not 
filed  in  the  ejectment  suit,  and  the  record  upon  appeal  of  the 
defendants  is  silent  on  that  subject,  it  must  be  presumed  that  the 
proper  preliminary  proof  was  mad^  to  admit  the  former  judgment 
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JUDGMENT   (Continued). 

in  evidence,  ftnd  that  the  grantee  pendente  lite  bad  constructive 
notice  of  the  pendency  of  the  ejectment  8uit|  and  was  bound  by 
the  judgment  rendered  therein.  (Nemo  ▼.  Farrington,  443.) 
9.  Judgment  Binding  upon  Pabtiis  and  Pkivies.— A  judgment  in  a 
real  action  it  oonelusiye  as  to  the  ownership  of  the  property  in- 
Tolved  therein,  where  it  ia  rendered  upon  the  merits,  and  crcatos 
an  estoppel  which  ean  be  successfully  invoked,  in  any  subsequent 
suit  between  parties  and  privies  in  reference  to  the  questions  in- 
volved therein,  where  no  new  title  is  established  in  the  subsequent 
suit.     (Id.) 

10.  Tax  Titls  Aoquibkd  Bkpobx  Judoicxnt< — A  tax  title  acquired  by 
a  defendant  long  prior  to  judgment  in  the  suit  in  ejectment  is 
concluded  by  that  judgment.     (Id.) 

11.  Bevisw  upon  Appeal — Objection  for  Want  of  Pleading  not 
Uboed — ^PoiNT  NOT  Beviewablb  ON  PETITION  IN  Bank^ — An  objec- 
tion that  the  judgment  in  ejectment  was  not  pleaded  in  answer 
to  defendant's  cross-complaint,  which  was  not  urged  in  the  court 
below  or  upon  appeal,  and  which  might  have  been  obviated  by  an 
amendment,  is  not  reviewable  on  a  petition  for  rehearing  in  the 
supreme  court  after  judgment  in  the  district  court  of  appeal  No 
specification  of  error  can  be  urged  for  the  first  time  upon  a  petition 
for  rehearing.    (Id.) 

See  Adverse  Possession,  1;  Appeal,  1,  4,  5,  11;  Claim  and  D^ 
lively,  1-5|  7;  Eminent  Domain;  Fhidings. 

JUDICIAL  NOnCB.    See  Tenants  in  Common^  ft. 

JUBISDICTION.  See  Appeal,  18-16;  Assignment,  6;  Criminal  Law, 
1,  108;  Estates  of  Deceased  Persons,  4;  Injunction;  Insane 
Persons;  Insolvency;  Landlord  and  Tenant,  1;  Mechanics' 
Liens,  16;  Mortgage,  1;  Prohibition;  Quieting  Title,  1-8; 
Supreme  Court. 

JUBT  AND  JUBOBS.  See  Attorneys  at  Law,  2;  Criminal  Law,  22-25, 
89,  48,  49,  61,  52,  69,  71,  97,  118,  119. 

JUSTICE  OF  PEACE.    See  Assignment,  6;  Prohibition, 

LACHE&    See  Tmsti  9. 

LAND.    See  PubUc  Lands. 

LANDLOBD  AND  TENANT. 

L  Lease  ioe  Teem  of  Yeaes— Aotion  foe  Bent— Bight  of  Lessee  to 
Cliops — Teems  of  Lease — Appointment  of  Beceivek — Want  of 
JuusDiCTioN. — Where  the  only  cause  of  action  stated  in  a  com- 
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LANDLORD  AND  TENANT  (Continued). 

plaint  by  a  lessor  against  a  lessee  for  a  term  of  years  is  for  eash 
rent  due,  and  it  is  not  alleged  that  anj  lien  or  interest  in  the  crops 
is  reserved  to  the  lessor,  or  that  any  right  of  re-entrj  or  forfeiture 
is  provided  in  the  lease  for  eonditions  broken,  the  whole  erop  be- 
longs to  the  lessee,  and  mere  allegations  that  defendant  did  not, 
as  agreed,  irrigate  and  eultivate  the  whole  land,  that  he  broke  a 
stipulation  not  to  sell  any  part  of  his  erops  without  written  eon- 
sent  of  the  lessor,  that  the  growing  crops  require  attention,  and  that 
defendant  is  insolvent,  do  not  confer  jurisdiction  upon  the  court  to 
make  an  ex  parte  order  appointing  a  receiver  to  care  for,  harvest 
and  sell  the  crops,  and  such  order  must  be  reversed  upon  appeaL 
(Ibbetson  t.  Peairson,  261.) 

i.  LxASK— Option  foe  Additional  Ysab^-Notiob  to  Lisbob.— Where 
a  lease  provides  for  an  additional  year  upon  the  same  terms,  at 
the  option  of  the  lessee,  provided  notice  in  writing  of  the  exercise 
of  such  option  be  given  within  a  time  limited,  upon  compliance  with 
such  condition,  the  lessee  is  entitled  to  hold  for  the  additional 
term,  under  the  original  lease,  and  not  under  the  notice — ^the  lease 
becoming  one  for  both  the  original  and  extended  terms.  (Wiener 
T.  H.  Graff  ft  Co.,  580.) 

S,  SumcixNaT  of  Nones  of  Option— Discbiftion  of  Pabtbb  and 
OF  LxASB— Want  of  Sionatube^ — ^Where  the  notice  of  option  for 
the  additional  term  was  dated  and  addressed  to  the  lessor  named, 
and  delivered  to  him,  and  required  Mm  to  "take  notice"  that  ''the 
firm  named  as  'lessee'  in  the  lease,  which  is  sufficiently  referred  to 
and  described,  and  its  covenant  for  the  option  set  forth,  does 
hereby  elect  to  avail  itself  of  and  accept  the  privilege  contained 
in  said  lease  for  the  period  of  one  year,"  etc.,  it  is  sufficient  to 
accomplish  Its  purpose,  though  the  signature  thereto  is  omitted 
by  the  lessee,  where  no  objection  was  raised  thereto  by  the  lessor 
for  the  period  of  liz  months.     (Id.) 

4.  Subseqxtint    Inoobpobation    of    FiBic    iMicATEBiAL. — ^The  subse- 
quent incorporation  of  the  firm  by  the  same  name  and  the  transfer 
of  its  business  assets  thereto  is  immaterial,  where  the  lessor  was 
not  thereby  misled,  and  did  not  act  upon  it     (Id.) 
See  Trespass;  Unlawful  Detainer. 

LABCENY.    See  Criminal  Law,  60-75. 

LEASE.    See  Agency;  Landlord  and  Tenant;  Sale;  Specific  Perform- 
ance, 2-4;  Unlawful  Detainer. 

LIBEL.    See  Criminal  Law,  76-7A. 

LICENSE.    See  County. 
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LIENS.    See  Mechaniee'  Liens;  Mortgage;  Pledge. 

LIQUOR  LICENSE.    See  County. 

LIS  PENDENS.    See  Judgment,  8;  Quieting  Title,  ft. 

MANDAMUS. 

1.  PsioB  Demand  for  Belief  Esskntial.— Before  applying  to  the  eonii 

for  a  writ  of  mandate,  the  applicant  must  make  a  demand  upon 
the  defendants  to  perform  the  act  sought  to  be  enforced  by  the 
writ.     (Ferguson  y.  Board  of  Education  of  Sonoma  Conntj,  568.) 

2.  Apfugation   to  Compel  Delivebt  of  Suspended   High  School 

Certificate — Issues  as  to  Demand  and  Refusal — Support  of 
Findings — Presumption  upon  Appeal. — Where  a  writ  of  mandate 
was  sought  in  the  superior  court  to  compel  defendant  to  deliver 
up  a  suspended  high  school  certificate,  and  issues  were  sufficiently 
joined  upon  an  alleged  demand  upon  defendants  before  suit  fdr 
the  relief  sought,  and  their  alleged  refusal  to  grant  it,  and  the 
findings  upon  such  issues  were  against  the  applicant,  upon  an 
appeal  taken  bj  him  upon  the  judgment-roll,  without  the  eyidenee, 
it  must  be  presumed  that  the  findings  were  supported  bj  fuA- 
cient  evidence,  and  the  judgment  must  be  affirmed.     (Id.) 

See  Boundary,  4;  Eminent  Domain,  2,  8;  Nuisance,  O,  10* 
MASTER  AND  SERVANT.    See  NegUgence,  8-24. 
MEASURE  OF  DAMAGES.    See  Damages. 

MECHANICS'  LIENS. 

!•  Abandonment  by  Contractor— Insufficient  Complaint  by  Ma» 
terialman. — A  complaint  by  a  materialman  to  foreclose  a  lien, 
which  shows  that  the  contractor  to  whom  the  materials  were  fur- 
nished for  the  construction  of  the  building  abandoned  his  contract, 
is  insufficient  where  it  fails  to  show  that  any  balance  was  due  to 
the  contractor  when  the  work  was  abandoned,  or  that  the  value 
of  the  work  done  and  materials  furnished  by  him  exceeded  the  sum 
then  due  to  the  contractor,  or  that  there  was  anything  owing  to  the 
contractor  when  the  lien  was  filed.     (McCue  ▼.  Jackman,  703.) 

8.  Findings  Under  Complaint — Judgment  Unsupported. — Findings 
corresponding  to  such  insufficient  complaint  cannot  support  a  judg- 
ment for  the  foreclosure  of  the  lien.     (Id.) 

3.  Contract  to  Grade  Land — Substantial  Performancb-^usstiok 
OF  Pact — Findings. — A  mechanic's  lien  may  be  sustained  to  en- 
force compensation  for  work  and  labor  done  under  a  contract  to 
grade  land  where  the  court  found  that  the  work  was  susbtantially 
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MECHANICS'  LIENS  (Continued). 

performed,  and  that  a  small  allowance  should  be  made  for  the  cost 
of  supplying  anj  deficiency  to  make  it  fully  conform  to  the  contract. 
The  finding  of  the  court  upon  the  question  of  &ct  as  to  the  sub- 
stantial performance  of  the  contract  la  as  conclusiye  as  upon  any 
other  fact     (HiU  t.  Clark,  609.) 

4.  Denial  of  Motion  fob  Nonsuit — Error  Cured  by  Subsequent 
Supply  of  Evidence. — Error  in  refusing  a  motion  for  a  nonsuit 
is  cured  by  subsequent  evidence  warranting  findings  that  the 
work  was  substantially  performed  in  good  faith,  entitling  the 
contractor  to  compensation.     (Id.) 

5.  Conclusiveness  of  Findings  Unassailed. — ^Findinga  unassailed 
for  insufficiency  of  the  evidence  must  be  taken  as  conclusively  true. 
(Id.) 

6.  Evidence — Construction  of  Word  "Grade"  in  Contract. — The 
word  ''grade"  in  a  contract  which  explicitly  states  the  exact 
grade  to  which  the  property  should  be  brought  is  unambiguous, 
and  it  was  error  to  admit  testimony  as  to  the  construction.     (Id.) 

7.  IrJEbELEVANT    QUESTION    AS    TO    DAMAGES — ^DISALLOWANCE    NOT    PBB- 

jUDiciAL. — ^Where  no  issue  was  raised  as  to  liquidated  damages, 
it  was  not  error  to  disallow  a  question  addressed  to  a  defendant 
as  to  what  extent  he  was  injured,  by  failure  of  the  plaintiff  to 
complete  the  work;  and  it  appearing  that  the  work  was  substan- 
tially performed,  the  disallowance  of  the  question  could  not  be 
prejudicial.     (Id.) 

8.  Attorneys'  Fees. — Attorneys'  fees  cannot  be  allowed  upon  the  fore- 
closure of  a  mechanic's  lien.     (Id.) 

9.  Cessation  of  Labor  Before  Completion — Possession  by  Owner — 
BficORDED  Notice — ^Premature  Liens. — Under  section  1187  of  the 
Code  of  Civil  Procedure,  as  amended  in  1897,  where  a  structure 
is  incomplete  and  work  has  ceased  thereon  by  the  contractors,  and 
the  owner  has  taken  possession,  and  within  the  statutory  time  has 
filed  for  record  a  notice  setting  forth  the  date  on  which  the  cessation 
from  labor  actually  occurred,  the  possession  of  the  owner  and  the 
cessation  from  labor  for  thirty  days  must  concur  to  establish  the 
legal  completion  of  the  work.  The  filing  of  claims  of  lien  before 
the  expiration  of  thirty  days  from  the  cessation  from  labor  is 
premature,  and  such  liens  cannot  be  enforced.  (Baker  v.  Lake  Land 
Canal  and  Irrigation  Co.,  482.) 

10.  Actual  or  Deemed  Completion  Required. — Under  the  terms  of 
the  law  there  must  be  an  actual  completion  of  the  structure  or  a 
deemed  completion  thereof  before  the  right  to  fiile  a  lien  accrues. 
(Id.) 

11.  Lien  Law — Construction — Method  of  Enforcement— Power  of 

Courts. — While  the  law  of  liens  is  remedial,  and  should  be  lib- 
•rally  construed  with  a  view  of  accomplishing  this  beneficent  pur- 
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MECHANICS'  LIENS  (Continued). 

pose,  yet  it  is  for  the  legislature  to  determine  the  method  bj  which 
a  lien  can  be  enforced,  and  the  courts  are  not  at  liberty  to  disre- 
gard any  statutory  requirement.     (Id.) 

12.  Noncx  TO  Owner  by  Emplotkx  of  Subgontragtob — ^Payment  fy 
CONTBAGTOE  TO  SUBCONTRACTOR. — ^A  materialman  employed  by  a  sub- 
contractor  may  serve  a  notice  on  the  owner  of  the  property  of  his 
claim  for  reimbursement  for  the  materials  furnished  to  the  sub- 
contractor and  used  in  the  building,  and  his  equitable  garnishment, 
and  the  enforcement  of  his  lien  cannot  be  affected  by  a  full  pay- 
ment made  by  the  contractor  to  the  subcontractor.  (Los  Angeles 
Pressed  Brick  Co.  t.  Los  Angeles  Pacific  Boulevard  and  Develop- 
ment Co.,  460.) 

18.  Envoecsment  of  Liens — Equitable  PBiNaPLEs. — In  enforcing 
Hens,  equity  will  render  judgment  in  favor  of  each  claimant  ac- 
cording to  the  amount  he  is  entitled  to  receive.  The  property  be- 
ing liable  only  for  the  value  of  the  work  done,  if  there  be  not 
■nfficient  funds  to  pay  the  subcontractor  and  his  employees,  the 
latter  will  be  first  paid,  and  the  loss,  if  any,  must  be  borne  by  the 
■nbcontractor.  The  same  principle  will  be  employed  as  between  the 
eontractor  and  the  materialmen,  whether  employed  by  him  or  by  a 
subcontractor.     (Id.) 

14,  Foreclosure  of  Lien— Attorneys'  Fees  not  Allowed.— No  at- 
torneys' fees  can  be  allowed  upon  the  foreclosure  of  a  mechanic's 
Uen.     (Id.) 

Iff.  Foreclosure  of  Mechanics'  Liens — ^Lien  upon  Fund  Deposited  in 
Court — Equity  Case — Jurisdiction  of  Supreme  Court — Transfer. 
An  action  for  the  foreclosure  of  mechanics '  liens  is  a  case  in  equity, 
although  the  liens,  by  order  of  the  court,  are  to  be  paid  out  of  a 
fond  deposited  in  oourt  by  the  owner  of  the  property;  and  sack 
ease  appealed  to  this  court  must  be  transferred  to  the  supreme  court, 
which  has  original  jurisdiction  thereof,  under  section  4  of  article 
VI  of  the  constitution.     (Stockton  Lumber  Co.  ▼.  Schuler,  257.) 

16.  Extra  Labor  and  Materials — General  Finding — ^Admission  of 
Answer — Erroneous  Judgment. — In  an  action  to  foreclose  a  me- 
chanic's lien  for  the  reasonaible  value  of  materials  and  labor  per- 
formed in  extra  work  in  the  construction  of  defendant's  building, 
of  the  reasonable  value  of  $217.50,  where  the  answer  alleged  that 
the  reasonable  value  of  the  extra  work  for  which  no  price  was  agreed 
was  the  sum  of  $47.25,  and  no  more,  a  general  finding  that  all  of 
the  allegations  of  the  complaint  are  untrue  cannot  entitle  the  de- 
fendant to  judgment,  the  plaintiff  being  entitled  to  at  least  a 
judgment  in  the  sum  of  $47.25,  on  the  admission  of  the  answer, 
whieh  no  evidence  could  be  received  to  contradict;  and  a  judgment 
for  the  defendant  ii  erroneous^  and  must  be  reversed.  (Horn  ¥• 
HarUnho,  204.) 
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HOBTQAQB. 

1.  AonoN  90  FbuoLosi  Ganoklxd  Chattel  MosTGAaB--SirBROOATioN 
— Casb  in  Equity — Jubisdiction — ^TuANsrEB  and  BETRANSFEB.~An 
Mtion  to  set  aside  the  release  of  a  chattel  mortgage,  and  to  fore- 
dose  the  samSi  on  principles  of  equitable  sabrogation,  is  a  case  in 
•qnity,  within  the  jurisdiction  of  the  snpreme  court,  and  when 
appealed  to  this  court  was  properly  transferred  to  the  supreme 
court,  idiich  had  power  to  retransfer  the  same  to  this  court  for 
determination.     (Oarstenbrook  ▼.  Wedderien,  465.) 

i.  Patkknt  of  Mobtoaob  upon  Attaohmsnt — ^Bbmkdt  bt  Judicial 
Salb— Equitablb  Facts  not  Shown* — ^Where  respondents  attached 
property  secured  by  chattel  mortgage,  and  were  compelled  to  pay 
the  mortgage  debt,  and  the  mortgagee  thereupon  released  and 
canceled  the  mortgage,  they  were  not  entitled  to  an  equitable  sub- 
rogation to  cancel  the  release  and  foreclose  the  mortgage  where 
bo  equitable  facts  appear  in  the  record  to  warrant  it.  In  such 
ease,  their  remedy  for  reimbursement  of  the  money  so  paid,  out 
of  the  proceeds  of  a  sale  upon  execution,  under  section  2970  of 
the  CiTil  Code  is  an  ezclusiye  remedy.     (Id.) 

8.  BBVBBSAL  — NBW    TBIAL  —  PBTITION     fOB     Bbhbabinc — Bquitablb 

Facts  Statbd  in  Pbthion  not  a  Gbound— Ambndkbnt  of  Plbad- 
ma. — ^Equitable  facts,  of  persuasive  force,  not  appearing  in  the 
record,  and  urged  for  the  first  time  upon  petition  for  rehearing, 
are  not  a  ground  for  rehearing,  though  they  may  justify  an  amend- 
BMnt  of  the  complaint  upon  the  new  trial  ordered  by  this  court, 
so  as  to  warrant  an  equitable  subrogation  to  the  extent  of  the  amount 
paid  upon  the  chattel  mortgage  and  interest     (Id.) 

i.  FOBXOLOSUBB  OF  MOBTOAOE — SEBVICB  UPON  GbANTBB  OF  MOBTGAGOB 
BT   PUBUOATION — BBTTINO    ASIDB    DbFAULT— PLBA    OF    STATUTB    OF 

Limitations. — In  an  action  to  foreclose  a  mortgage,  where  the 
grantee  of  the  mortgagor,  whose  deed  was  recorded  before  the  com- 
mencement of  the  action,  was  made  a  necessary  party  defendant, 
but  was  served  with  summons  only  by  publication  as  an  alleged 
nonresident,  and  her  application  to  set  aside  the  judgment  by  de- 
fault, in  order  to  plead  the  statute  of  limitations  as  a  defense  to 
the  action,  was  timely,  under  section  473  of  the  Code  of  Civil  Pro- 
cedure, the  court  properly  allowed  her  application,  upon  an  affidavit 
that  she  was  at  all  times  a  resident  of  the  state,  and  had  at  no 
time  been  absent  therefrom  more  than  three  months,  and  the  pres- 
entation of  a  verified  answer  at  the  hearing  setting  np  such  de- 
fense. (San  Diego  Bealty  Co.  v.  McQinn,  264.) 
6.  Affidavit  of  Mxbits — ^VKRiriBD  Answsb — Presentation  at  Heab- 
mo. — ^A  verified  answer  setting  up  a  sufficient  defense  is  a  sufficient 
affidavit  of  merits,  and  where  there  is  no  rule  of  court  to  the  con- 
trary, such  answer  may  be  presented  at  the  hearing  of  the  applica- 
tion to  set  aside  the  default.     (Id.) 
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6.  Sale  Undeb  Fdbeglosubb— DiFxcnvs  Cbetificatb  or  Sal»-*Oob- 
BEcnoN. — ^Upon  a  sale  under  the  foreclosure  of  a  mortgage,  the 
statute  onljT  requires  the  certificate  of  sale  to  be  filed,  and  does  not 
require  it  to  be  recorded.  If  the  certificate  of  sale  ia  defective, 
the  sheriff  maj  correct  it  bjr  the  filing  of  a  new  certificate.  (Bristol 
T.  Hershey,  738.) 

7.  FOBECLOSUBS   OF   JUNIOB   MOBTGAGB — ErFBOT   OF   BEDBHPTION    FBOM 

SaI^s  TJndbb  Pbiob  Mobtoage — Assignment  of  Obbtifigatb — Deed. 
It,  after  the  foreclosure  of  a  prior  mortgage  and  sale  thereunder, 
a  junior  mortgage  is  foreclosed,  and  another  sale  made  thereunder, 
the  junior  mortgagee  becomes  the  successor  in  interest  of  the  debtor, 
and  a  redemption  bjr  him  from  the  prior  sale  is  adTerse  to  the 
debtor,  and  cannot  inure  to  his  benefit;  and  where  such  junior  mort- 
gagee assigns  a  correct  certificate  of  sale  under  hia  foreclosure  to  the 
prior  mortgagee,  who  held  a  defective  certificate,  the  prior  mort- 
gagee succeeds  to  all  the  rights  of  the  junior  mortgagee,  and  may 
acquire  a  valid  deed  under  such  certificate.     (Id.) 

8.  Obal  Aobeement  fob  Bkdemption  bt  Debtob  FBOic  Pbiob  Most- 
OAOBE. — ^An  oral  contract  bjr  the  prior  mortgagee  to  extend  the  time 
for  redemption  from  him  bjr  the  debtor  is  valid,  and  would  bind 
the  prior  mortgagee,  regardless  of  the  source  of  his  title,  if  the 
debtor  was  thereby  lulled  into  security,  and  should  perform  fully 
the  conditions  of  the  oral  agreement  on  his  part     (Id.) 

9.  AonoN  TO  Bedeeic  fboh  Pbiob  Mobtoagee — Failube  to  Pbbfobm 
Ck>NDiTi0Ns — Insuffigiekt  Cokplaint. — ^In  an  action  by  the  debtor 
to  enforce  a  redemption  from  the  prior  mortgagee  under  an  oral 
agreement,  where  the  complaint  shows  an  agreement  between  the 
debtor  and  the  mortgagee  that  the  debtor  was  to  pay  the  sum  of 
$50  monthly  to  the  mortgagee,  and  on  that  condition  was  to  be 
allowed  time  to  pay  the  full  amount  of  the  principal  in  two  or  three 
years,  and  alleges  no  pajrment  or  tender  of  any  money  whatever 
for  the  period  of  twenty-two  months,  when  a  tender  was  made 
which  was  refused,  and  alleges  no  excuse  for  the  failure  to  make 
payments  as  agreed,  the  complaint  is  insufficient  to  state  a  cause  of 
action,  and  a  demurrer  thereto  was  properly  sustained.     (Id.) 

10.  Gonstbuctiok  of  Ck)MPi<AiKT  AS  TO  EXCUSE. — The  construction  of 
the  complaint  must  be  taken  most  strongly  against  the  pleader  as 
to  matters  of  excuse  not  alleged.     (Id.) 

11.  Pabt  Possession  by  Defendant— Payments  not  Excused. — The 
fact  that  the  defendant  took  part  possession  of  the  premises  after 
the  plaintiff  had  been  in  default  in  the  agreed  payments  would 
not  have  the  effect  to  excuse  the  performance  by  the  plaintiff  of 
the  terms  of  the  contract.     (Id.) 

12.  Enforcement  of  Violated  Aobeement  not  Permissible. — Though 
the  decision  of  the  courts  have  been  liberal  in  enforcing  oral  eon- 
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tracts  for  redemption,  jet  a  redemptioner  maj  not  yiolate  the 
agreement  under  which  he  claims,  and  still  have  a  decree  giving 
e£Fect  to  the  violated  agreement     (Id.) 

13.  Equitabls  Payment  bt  Defendant  Out  of  Enhanced  Value — 
Prior  Rights  mot  Affected. — The  fact  that  the  defendant,  in 
consideration  of  the  enhanced  value  of  the  property,  long  after 
plaintifF's  default,  paid  to  plaintiff  the  sum  of  $1,000,  its  receipt 
bj  plaintiff  would  indicate  plaintiff's  acquiescence  in  the  equitable 
offer;  but  such  payment  and  acceptance  could  not  have  the  effect 
to  change  or  alter  the  rights  of  the  parties,  which  had  theretofore 
attached  under  the  breach  of  the  oral  contract  on  tho  part  of  the 
plaintiff.  (Id.) 
See  Estates  of  Deceased  Persons,  18-lS. 

MUNICIPAL  OOBPOBATIONS. 

1.  Police  Power — Ordinance  Begitlating  Visits  in  Billiard  and 
Pool  Booms — Ck)NSTRUCTiON  of  Penal  Code. — A  municipal  or- 
dinance prohibiting  minors  from  visiting  public  billiard  and  pool 
rooms,  and  the  suffering  and  permitting  of  them  to  enter,  visit, 
be  and  remain  therein,  is  a  proper  exercise  of  the  police  power, 
whether  a  public  billiard  or  pool  room  is  per  $e  an  immoral  place 
or  not,  and  a  penalty  imposed  therein  cannot  conflict  with  273f  of 
the  Penal  Code,  directed  at  employees  or  parents  sending  minors 
under  eighteen  years  of  age  to  saloons,  gambling-houses,  houses  of 
prostitution  and  other  immoral  places,  nor  with  397b  of  that  code, 
relative  to  the  selling  of  liquor  to  minors  under  the  age  of  eighteen, 
and  permitting  them  to  visit  saloons  or  public  houses  where  liquors 
are  sold.     (Ex  parte  Meyers,  528.) 

t.  Habeas  Corpus  —  Defense  not  Triable  Under  Petition  for 
Writ — ^Presumption. — The  writ  of  habeas  corpus  cannot  be  used 
to  try  a  case  in  the  police  eourt  in  the  first  instance.  The  fact 
that  the  petition  for  the  writ  shows  a  full  defense  to  the  charge 
made  in  the  complaint  in  such  court,  against  the  keeper  of  a  bil- 
liard and  pool  room,  for  allowing  a  minor  to  be  and  remain  therein, 
that  such  minor  was  a  law  clerk  in  the  office  of  an  attorney,  who 
sent  him  there  solely  to  procure  a  signature  by  the  keeper  to  a 
legal  document,  who  merely  allowed  the  minor  to  remain  therein 
while  he  read  and  signed  the  same,  does  not  constitute  a  ground 
for  discharge  of  the  keeper  upon  habeas  corpus;  but  such  de- 
fense must  be  tried  in  the  police  court,  which  is  expected  to,  and 
it  must  be  presumed  will,  enforce  the  law  only  against  those  who 
have  broken  it  in  spirit.     (Id.) 

8.  Town  of  Wilmington — Bepeal  of  Incorporation  Act  of  1872^ 
Power  of  Legislature  Under  New  Constitution — Prior  Organ- 
UAXION — Question  of  Fact. — The  validity  of  the  repeal  of  the 
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act  of  1872,  providing  for  the  incorporation  of  the  town  of  WQ- 
mington,  in  1887,  after  the  adoption  of  the  new  eonstitntion  of 
1879,  depends  npon  the  question  of  fact  whether  there  was  or  was 
not  an  organization  affected  hj  the  town  prior  to  the  new  eon- 
stitution.  If  no  organization  was  previooslj  efFeeted,  the  repeal 
was  efFectivt;  otherwise  not.  (MeConnell  y.  Board  of  Sapervisors 
of  the  Countj  of  Los  Angeles,  885.) 

4.  CiTT  OF  WiLMINOTON — InoOBPORATION  UNDSB  GENIBAL  LaW — ^POWXB 
OF     SUPBBYISOBS — ^DxaSION     OF     FACT     AGAINST     PBIOB    ObOANIZA- 

TiON. — The  board  of  supervisors  of  Los  Angeles  county,  upon  the 
hearing  of  a  petition  for  the  incorporation  of  the  citj  of  Wilming- 
ton, under  the  general  act  of  1883,  signed  by  the  requisite  number 
of  residents  in  the  locality  affected,  had  jurisdiction  to  decide  the 
fact  that  no  prior  organization  of  the  town  was  effected,  and  to 
declare  the  incorporation  of  the  city,  including  all  of  the  territory 
within  its  boundaries,  without  regard  to  the  town  limits.  (Id.) 
See  Dedication,  1-9. 

MUBDEB  AND  IIANSLAUOHTEB.    See  Criminal  Law,  80-100. 

NEGLIGENCE. 

1.  CoLusioN  OF  AutomobhiB  with  Oilbb  of  Siseet  Bailwat  Tbaok — 
Undub  Spbxd. — In  an  action  to  recover  damages  for  the  negligence 
of  the  driver  of  an  automobile  while  crossing  a  street  in  colliding 
with  plaintiff  while  engaged  as  an  employee  of  a  street  railway 
company  in  oiling  its  track,  where  three  was  evidence  showing  that 
the  automobile  was  driven  very  fast,  at  an  undue  rate  of  speed, 
across  the  street,  accepting  such  evidence  as  true,  the  negligence 
of  the  defendant  might  be  declared  as  matter  of  law,  and  a  finding 
of  his  negligence  is  sufficiently  supported.  Under  such  dreumstance, 
it  was  defendant's  duty  to  proceed  slowly  and  with  cireumspeetion 
if  he  would  escape  liability  for  injury  to  the  plaintiff.  (King  ?. 
Green,  473.) 

t.  Contbibutoet  Nbouoengb  of  Plaintiff— QxnsTiON  of  Faot^ 
Evidence  Suppobtino  I^ndino.— The  rights  of  a  laborer  whose 
duties  require  him  to  be  on  the  roadway  cannot  be  governed  by  the 
same  rules  as  that  of  an  ordinary  pedestrian;  and  when  his  duties 
required  him  to  move  backward  along  the  rail  which  he  was  oiling, 
and  he  was  found  to  have  been  exercising  due  care  when  struck, 
the  question  of  such  cara  or  the  want  of  it  was  one  of  fact,  to  be 
determined  from  all  the  facts  and  circumstances  surrounding  htm 
at  the  time,  and  taking  the  facts  most  favorable  to  the  finding,  the 
evidence  clearly  shows  that  the  plaintiff  was  not  negligent     (Id.) 

8.  Damages  not  Excessive. — Where  it  appears  that  the  plaintiff 
was  permanently  injured  by  the  defendant's  negligence^  and  the 
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trial  court  bad  before  it  tbe  wa^-eaming  abilitj  of  tbe  plaintiff, 
and  his  expectancy  of  Ufe,  and  was  entitled  to  consider  those  other 
alementB  of  damage  for  which  a  jury  may  determine  the  compen- 
aation,  held,  that  its  finding  of  damages  in  the  sum  of  $7,000  was 
Bot  excessive.     (Id.) 

4.  GoLEJBioN  ON  Stbest  Bailwat— Injubt  to  Passbnoebs— Plka  ot 
Beleasb  of  Damages — Suppoet  of  Findings. — Where,  as  the  result 
of  a  collision  of  cars  on  an  electric  street  railway,  plaintiffs  were 
injured,  and  the  findings  of  the  court  for  the  plaintiffs  as  to  the 
amount  of  the  injury,  and  against  the  defendant  on  a  plea  that 
the  damages  were  released  by  each  of  plaintiffs,  were  fully  sus- 
tained by  the  evidence  for  the  plaintiffs,  upon  the  appeals  of  the 
street  railway  company,  the  judgment  in  favor  of  each  of  the 
plaintiffs  must  be  affirmed.  (Dalton  t.  Pacific  Electrie  By.  Co., 
510.) 

6.  Vrjljjd  in  Pbocubing  Bblbasb — ^Immatehial  Findino  Unshp- 
POBTBD. — ^In  view  of  the  sustained  finding  that  the  release  pleaded 
was  never  signed,  it  is  immaterial  whether  a  finding  that  the  r^ 
lease  was  procured  by  fraud  is  or  is  not  supported  by  the  evi- 
dence. If  unsupported  by  the  evidence,  it  could  not  affect  the  re- 
sult    (Id.) 

6.  SiGNATUBB   TO   BLANK  BBLSASE — WBITINO   SUBSEQUENTLY    InsEETBD 

»T  Defendant — ^Defensb— Payment  on  Account  not  Plbadbd. — 
Where  plaintiffs  signed  merely  a  blank  release,  and  defendant  sub- 
sequently, in  the  absence  of  plaintiffs,  inserted  written  words  pur- 
porting to  release  all  damages  for  the  sum  of  $25  paid  to  each 
of  the  plaintiffs,  which  plaintiffs  understood  to  be  merely  a  pay- 
ment for  time  lost,  and  defendants  merely  pleaded  such  release  in 
full,  upon  a  finding  against  it,  it  has  no  pleading  upon  which  it  can 
be  allowed  the  $25  as  a  payment  on  account  of  damages  to  each 
of  the  plaintiffs.     (Id.) 

7,  Inadmissible    Evidence — ^Advigb   and   Contingent   Intebest   of 

Thibd  Pabtt — ^Motives  Immatebial. — The  court  properly  excluded 
evidence  on  cross-examination  of  plaintiffs  to  show  that  a  third 
party  had  advised  the  suit  and  had  a  contingent  interest  therein. 
The  motive  of  a  plaintiff,  or  of  any  of  his  advisers,  was  of  no 
consequence  if  the  right  of  action  existed.  (Id.) 
••  Mastbb  and  Sbbvant— Unsafe  Appliance — ^Neolbot  of  Feu/)w- 
SXBVANT— Negligenob  OF  Masteb  NOT  SHOWN.— The  master  is 
not  liable  to  a  servant  for  the  negligence  of  a  fellow-servant  en- 
gaged in  the  same  general  employment,  by  reason  of  an  appliance 
made  unsafe  by  the  negligent  act  of  such  fellow-servant,  where 
there  is  no  proof  that  the  appliance  provided  by  the  master  was 
not  of  suitable  sisa  and  strength.    The  mere  happening  of  the 
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injury  raised  no  presumption  that  the  employer  was  at  fault  ik 
providing  the  appliance.  (McDonald  t.  California  Timber  Co., 
175.) 
f .  DuTT  OF  Mastbb  as  TO  Afpliancib. — The  master  is  not  bound  ta 
furnish  appliances  that  are  absolutely  safe.  His  duty  is  done  when 
he  furnishes  the  employee  with  reasonably  safe  appliances,  and 
keeps  them  in  repair.     (Id.) 

10.  AonoN  roE  Dkath  or  Skbvant — ^Mastbb'b  Negligbnck— Unbafi 
HoisTiNO  Apfliangb — Question  of  Faot — Ebbob  in  Nonsuit. — 
In  an  action  for  the  death  of  a  servant  caused  by  an  unsafe  hoist- 
ing apparatus,  negligently  constructed  by  the  master,  where  the 
plaintiff's  evidence  tended  to  show  that  the  hoisting  apparatus  was 
unusual  and  unsafe  in  its  construction,  the  question  of  negligence 
was  one  of  fact,  which  should  have  been  submitted  to  the  jury,  and 
it  was  error  to  grant  a  judgment  of  nonsuit,  where  there  was  noth- 
ing to  indicate  any  contributory  negligence  on  the  part  of  th| 
deceased  servant.     (Carlson  v.  Cueamonga  Water  Co.,  882.) 

11.  DxPTT  of  Masteb  as  to  Appliances — Negligent  Omission. — It 
is  the  duty  of  a  master  to  provide  reasonably  safe  appliances  for 
the  prosecution  of  the  servant's  work,  and  an  omission  in  that  re- 
gard is  negligence.     (Id.) 

12.  Negugenge,  When  a  Question  of  Fact.— Negligence  is  a  ques- 
tion of  fact,  even  when  there  is  no  conflict  in  the  evidence,  if 
different  conclusions  upon  the  subject  can  be  rationally  drawn  from 
the  evidence.     (Id.) 

18.  Failubb  to  Instbuct  Employee — Obvious  Dangee — Contbibutobt 
Negligence — Nonsuit. — It  was  not  negligence  for  an  employer 
to  fail  to  warn  or  instruct  an  adult  employee,  who  was  an  experi- 
enced ship  carpenter,  familiar  with  the  operation  of  a  pile-driver, 
whose  danger  was  obvious,  though  performing  the  unaccustomed 
duty  of  a  loftsman,  in  placing  his  hand  on  the  top  of  the  pile- 
driver,  where  it  was  mashed  by  the  descent  of  the  hammer;  and 
in  an  action  for  damages  for  injuries  so  sustained,  he  was  prop- 
erly nonsuited  on  the  ground  of  contributory  negligence  for  want 
of  the  ordinary  prudence  of  an  intelligent  man  on  his  part.  (Muf- 
ford  V.  Atlantic,  Gulf  and  Pacific  Co.,  672.) 

14.  Limited  Duty  of  Employee  to  Wabn  ob  Instbuct. — It  is  the  duty 
of  an  employer  to  warn  or  instruct  his  employees  only  when  the 
dangers  of  their  employment  are  concealed.  No  such  duty  is  im- 
posed upon  him  where  the  dangers  are  obvious  and  apparent     (Id.) 

15,  ASSUBANCE   OF    FOBEMAN— DUTY   OF   EMPLOYEE — OBDINABY    CaBE. — 

No  assurance  of  a  foreman  can  take  from  an  employee  the  duty  of 
guarding  against  obvious  danger;  and  he  fails  in  the  exercise  of 
ordinary  care  unless,  at  each  stage  of  the  work,  he  makes  an  effective 
nse  of  his  bodily  and  mental  faculties,  and  observes,  as  attentively 
as  possible  under  the  circumstances,  the  condition  of  the  instm- 
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mentalities  by  which  his  safety  maj  be  affected,  and  the  results 
of  their  operation  so  far  as  the  same  maj  subject  him  to  danger. 
(Id.) 

16.  Neolioencs — Question  o»  Pact— Question  o»  Law. — ^Negligence 
or  contributory  negligence  is  a  question  of  fact  only  where  the 
question  of  its  existence  is  fairly  debatable.  Where  no  negligence 
of  the  employer  appears,  and  the  employee  manifestly  failed  to 
exercise  ordinary  care,  the  question  of  contributory  negligence  if 
one  of  law,  and  the  plaintiff  cannot  recover.     (Id.) 

17.  Action  roa  Death  of  Employee — Neouoengb  of  Emplotxb — ^Ex- 
FLosiON  OF  Unsafe  Ibon  Elbow — Suppoet  of  Verdict^ — ^In  an 
action  for  the  death  of  an  employee,  caused  by  the  negligence  of  the 
employer  in  maintaining  a  defective  and  unsafe  iron  elbow,  taken 
from  an  old,  rusty  scrap  pile,  and  forming  part  of  a  steam-pipe 
through  which  steam  was  conveyed  from  defendant's  boiler  at  its 
mill  to  an  engine  operating  the  mill,  by  the  explosion  of  which 
elbow,  and  the  escape  of  steam  therefrom,  the  employee  was  scalded 
to  death, — held,  that  the  evidence  of  the  defendant's  negligence  was 
flufflcient  to  support  the  verdict  for  the  plaintiff.  (De  Witt  ▼• 
Floriston  Pulp  and  Paper  Co.,  974.) 

18.  Pbovince  of  Juby.— The  jurors  are  the  exclusive  judges  of  the 
evidence  and  of  the  credibility  of  the  witnesses,  and  they  have  the 
right  to  give  credit  to  the  testimony  supporting  their  verdict,  and 
to  draw  all  reasonable  inferences  from  it,  and  from  the  facts  proved, 
and  their  verdict  for  the  plaintiff  supported  by  sufficient  evidence 
and  inferences  of  fact  cannot  be  disturbed  upon  appeal     (Id.) 

19.  Instructions  to  be  Constbxtsd  Together. — The  instructions  of 
the  court  must  be  read  as  a  whole,  and  if,  when  so  read,  they  are 
not  contradictory,  and  if  supplemented  by  each  other  they  fairly 
state  the  whole  law  applicable  to  the  case,  the  judgment  will  not 
be  reversed  merely  because  any  one  instruction  does  not  state  the 
whole  law,  with  all  of  its  modifications.     (Id.) 

to.  Instructions  as  to  Duty  of  Employee — Jury  nct  Misled. — In- 
structions as  to  the  duty  of  the  employer  complained  of  could  not 
have  misled  the  jury,  by  reason  of  not  stating  the  whole  law  en  that 
subject,  where  it  appears  that  the  court  repeatedly  elsewhere  stated 
that  the  duty  of  the  defendant  was  performed,  if  it  exercised 
reasonable  and  ordinary  care  in  the  selection  of  the  elbow  whieh 
exploded.     (Id.) 

21.  Untenable  Objeotioh  to  Instructions — Ignoring  Questions 
Inappucable  to  Evidence. — An  objection  to  the  instructions  given 
that  they  ignored  the  questions  as  to  the  knowledge  of  the  deceased 
as  to  the  defective  elbow,  and  his  assumption  of  risk  of  the  danger 
thereof,  was  untenable  where  there   was  no   evidence  tending  U 
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ikow  nek  kaovkd^  of  t 

or  Hbax/th  ijn»  EzncrAVCr  or  LoriL—Whav  tka 

tte  sother  of  the  dfwed^  as  kk  xlMJaiiilimiiii,  ( 

k»d  BO  !!!■«■  naee  ike  «■■  alBe  jeeis  old 

iiig  npoB  ker  elate  of  kioltk  aad  ker  ripfcUarj  of  lifiu    (Id.) 

2S.  EnsfEVCB— I>ECLASATKni  or  DfCTiCTP  lA  TO  Goon 
BOOM— PsnuMmov — OBjBcr<i«— Erideaee  as  to  tke 
Oe  dgreaeiid  as  to  Us  giaag  to  tke  engiae-r 
f  era  the  expkwioB  oceoned  will  be  aided  bj  tke  pteeiiaiptiaB  tkat  ko 
was  foiBf  tkera  ia  aad  aboot  tke  basiaeas  of  tke  deffdiat,  akuo 
tkere  is  ao  erideaee  or  eoateatioB  to  tke  coatraiy;  mod  tke  fact 
ttot  ke  stated  kis  objeet  ia  foiag  eoold  aet  kova  iajorad  tte  da- 
foadant     (Id.) 

tL  Bb-kxahoiatiov  op  Withbbb  jyaaarum  or  Ooobt^ — The  fi»- 
cratioB  of  tke  eoort  ia  allowiaf  tke  ra-ezaaiiBatioa  of  a 
after  kie  eroer^xamiaatioB  as  to  otideaee  as  to  wkiek  ke  kad 
testiiled  ia  ekief ,  to  giTO  a  Biora  foD  ezplaaatioa  as  to  kis  kaewl- 
odge,  win  not  be  interf  end  witk  npoa  oppealy  if  bo  piaia  aboae  of 
fts  diseretioa  appears.     (Id.) 

£5.  Maiiitinamcb  or  Our  Wns  on  Boabwat— Bxnxv  upo«  'Dewkm^ 
amt'b  Apfbal — IimjKNciB  Fatobabui  to  PLAnmrr.— UpoB  ap> 
peal  bj  tke  defendant,  ia  determining  tke  qaestion  of  Its  B^gli- 
genee  in  maintaining  a  gnj  wire  on  a  roadwaj,  to  plaintiff's  im- 
jorj,  this  eoort  most  eonsider  tke  case  ob  the  inferenees  sMst 
fayorable  to  the  plaintiff's  eontention  for  whiek  tkera  is  maj  aab- 
stantial  rapport  in  the  evidenee.  (Grant  t.  Sunset  Telepkoao  mad 
Telegraph  Co.,  267.) 

M.  Wibb  on  Boaowat  Lbadino  to  Dbpop— Implied  Intratiov  or 
pLAiNTirr. — When  then  is  evidenee  showing  that  tke  gtaj  wira 
was  placed  in  a  elearlj  defined  and  regnlarlj  traveled  roadway  lead- 
ing to  a  railroad  depot,  and  that  plaintiff  was  osing  the  same  to 
go  to  the  depot  with  his  wagon  to  meet  his  wife  in  the  evening  when 
injured  thereby,  the  reasonable  inference  is  that  he  was  there,  not 
as  a  licensee,  but  on  the  implied  invitation  of  the  railroad  companj. 
(Id.) 

t7.  EviDBMCB  or  Detendant's  NE0LI6ENC& — ^In  the  light  of  tke  oH- 
dense  most  favorable  to  the  plaintiff^  it  must  be  held  that,  under 
the  eireumstanees,  the  defendant  was  negligent  in  placing  and  main- 
taining the  guy  wire  within  the  line  of  travel  without  anything  to  at- 
tract the  attention  or  obaervation  of  one  approaching  thereon  in  the 
dark,  and  when  such  an  aoi^dent  as  in  the  ease  at  bar  was  Ukelj  to 
oeeur.    (Id.) 


Digitized  by  VjOOQ IC 


Negligenob.  865 


NEGLIGENCE   (Continued). 

88.  DuTT  01*  Defendant.— It  is  no  answer  to  the  liabilitj  of  the  de- 
fendant for  his  negligence  that  he  owed  no  dutj  to  the  plaintiff. 
He  is  bonnd  so  to  use  his  property  as  not  to  injure  another,  and 
must  practice  ordinary  care  in  the  use,  and  not  be  reckless  or  in- 
diiferent  to  human  life  or  safetj.     (Id.) 

88.  Long  Maintenance  of  Wike  without  Injubt  Immatebial.— 'The 
long  maintenance  of  the  wire  without  previous  injurj  is  of  no  im- 
portancOi  so  far  as  plaintiff  is  concerned,  where  he  had  no  knowledge 
of  its  existence,  and  where  giving  full  credence,  as  we  must,  to  his 
testimonj,  the  case  is  the  same  as  though  the  aeeident  had  oeenrred 
the  day  after  the  wire  was  located.     (Id.) 

80.  CONTBIBUTOBT  NeOUOENCE — SUFPOBT  OF  FINDING. — Held,  that  the 
court  was  justified  in  finding  that  there  was  no  contributory  negli- 
gence of  the  plaintiff;  that  he  acted  as  any  ordinarily  prudent  man 
would  be  expected  to,  under  the  circumstances,  seeing  what  he 
saw,  and  knowing  what  he  knew,  and  that  it  would  be  unrea- 
sonable to  expect  him  to  make  diligent  investigation  to  ascertain 
whether  there  was  any  invisible  obstruction  which  he  had  no  rea- 
son to  believe  existed.     (Id.) 

81*  GoixisiON  OF  Backing  Train  with  Wagon — Sufpobt  of  Yeedict. — 
Upon  a  review  of  the  evidence,  in  an  action  for  damages  for  per- 
sonal injuries  to  a  wife,  caused  by  the  negligent  collision  of  a 
backing  train  with  a  wagon,  with  which  she  was  crossing  the  street, 
Md,  that  the  evidence  is  sufficient  to  support  the  verdict  for  the 
plaintiff,  whether  the  evidence  is  considered  on  the  theory  that 
the  persons  in  charge  of  the  backing  tmin  had  the  last  clear  oppor- 
tunity to  avoid  the  injury,  after  the  discovery  of  the  peril  of  the 
wife,  or  on  the  theory  that  they  were  grossly  negligent  in  not  using 
any  care  whatever  to  learn  whether  the  street  crossing  was  elear 
before  backing  the  train  thereupon.  (Zipperlen  t.  Southern  Pacific 
Co.,  206.) 

88.  Pbovince  of  Juet— Conflicting  Evidence— Cbedibiltpt  of  Wit- 
1IE8SES. — It  was  the  province  of  the  jury  to  pass  upon  all  ques- 
tions of  conflicting  evidence  or  inconsistent  statements,  or  the  credi- 
bility of  witnesses,  and  its  verdict  cannot  be  disturbed  for  insufB- 
deney  of  the  evidence  when  there  is  any  evidence  to  support  it. 
(Id-) 

88.  Instbuction  Pebtinent  to  Evidence — ^Dutt  to  Keep  Lookout. — 
An  instruction,  based  upon  pertinent  evidence  as  to  the  attempt  of 
plaintiff  to  cross  when  the  train  was  at  a  standstill,  and  as  to  her 
inability  to  control  her  horse,  when  the  train  was  suddenly  backed, 
to  the  effect  that  the  law  imposed  upon  the  servants  of  the  defend- 
ant the  duty  to  keep  a  lookout,  and  to  observe  and  ascertain  whether 
the  crossing  was  clear,  and  that  if  they  failed  to  do  so,  and  the 
f  OeL  App.— 6ft 
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NEGLIGENCE   (Continued). 

plaintiff  was  thereby  injured  without  fault  on  her  part,  their  Ter- 
diet  should  be  for  the  plaintiff,  was  correctly  given.     (Id.) 

34.  Evidence — Contradiction  or  Witness  by  Party  Calling  Him — 

Surprise. — ^Where  a  witness  called  by  a  party  has  given  testimony 
damaging  to  the  party  producing  him,  and  it  appears  that  the  party 
by  whom  he  has  been  produced  has  been  misled  and  taken  by  sur* 
prise,  and  had  reason  from  his  previous  statement  to  believe  that 
the  witness  would  give  testimony  favorable  to  his  side,  there  is  no 
reason  upon  principle  why  such  party  should  not  be  allowed  to  con- 
tradict his  own  witness,  who  has  betrayed  him,  and  by  his  unex- 
pected testimony  placed  the  party  producing  and  standing  sponsor 
for  him  in  a  false  light  before  the  court  or  jury.  The  preliminaiy 
question  of  surprise  and  of  the  method  of  proof  thereof  if  in  the 
sound  discretion  of  the  trial  court.     (Id.) 

35.  Question  Part  of  Res  Gestae. — ^A  question  addressed  to  the 
fireman  by  the  engineer,  in  the  presence  of  the  party  injured,  im- 
mediately following  the  accident:  "Why  didn't  you  tell  me  to 
stopf "  was  asked  so  near  the  time  the  accident  occurred  as  to  make 
it  part  of  the  transaction,  and  admissible  under  the  rule  of  rm 
gestae.  The  mere  fact  that  the  accident  preceded  the  question  does 
not  necessarily  take  it  out  of  that  rule.     (Id.) 

86.  AonoN  for  Death — Use  of  Urinal  as  Mere  Licensee — ^Fall  lo 

Death  Over  Precipice — Insufficient  Coicplaint. — ^A  complaint 
by  an  administrator  in  an  action  for  death,  alleged  to  have  been 
caused  by  negligence  of  defendants,  which  alleges  that  th^  were 
keeping  a  tamale-stand,  which  deceased  and  a  friend  were  patronis- 
ing, about  10  o'clock  in  the  evening,  when  deceased  started  with 
his  friend  to  show  him  the  way  to  the  urinal  in  the  basement  in 
the  rear,  and  on  his  way,  by  stepping  to  one  side,  fell  to  his  death 
over  an  unprotected  and  unlighted  precipice,  of  the  existence  of 
which  defendants  knew,  and  deceased  did  not  know,  and  alleges 
that  patrons  were  allowed  to  use  the  urinal,  but  does  not  allege 
that  it  was  designed  or  maintained  for  the  use  of  patrons  of  de- 
fendant's business,  or  that  it  was  designed  for  use  or  used  as  part 
of  the  business  conducted  on  the  premises,  and  does  not  show  that 
deceased  entered  otherwise  than  as  a  mere  licensee  upon  the  part 
of  the  premises  where  the  accident  occurred,  does  not  state  a  cause 
of  action.     (Herzog  t.  Hemphill,  116.) 

87.  Limits  of  Liability  of  Owner  or     Occupant — Invitation — Li- 

CBNSB. — The  owner  or  occupant  of  a  building  who,  by  invitation, 
express  or  implied,  induces  persons  to  come  upon  his  premises,  must 
use  ordinary  care  to  render  them  reasonably  safe;  but  be  assnmei 
no  other  duty  to  one  who  enters  upon  a  part  of  the  premises  as 
a  mere  licensee,  except  that  while  on  the  premises  no  wanUm  or 
willful  injury  shall  be  inflicted  upon  him.     (Id.) 
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88.  Assumption  of  Bisks  by  Ligbnsex. — ^A  mere  licensee,  to  wliom 

the  owner  or  occupant  owes  no  duty,  assumes  all  the  risks  attend- 
ing his  going  to  a  part  of  the  premises  to  which  ha  is  not  invited, 
expressly  or  impliedly.     (Id.) 

89.  Mebs  Pjekhission  oe  Habit. — The  mere   permission   or   habit   of 

the  owner  or  occupant  of  allowing  people  to  enter  and  use  a  cer- 
tain part  of  the  premises  not  designed  for  general  use  is  indieatiTS 
of  a  license  merely,  and  not  of  an  invitation.     (Id.) 

NEGOTIABLE  INSTBUMENT&    Bee  Promissoiy  Notes. 

NEW  TBIAL. 

1.  Obdsb  Granting  New  Trial — Newly  Discovebed  Evidencs^ 
Cumulative  Effect — ^Discretion. — ^Much  must  be  conceded  to  the 
discretion  of  the  trial  court  in  granting  a  new  tria)  for  newly  dis- 
covered evidence,  though  it  may  be  cumulative.  It  is  for  the  trial 
eourt  to  determine  whether  it  is  of  such  a  character  as  probably  to 
affect  the  result  on  a  new  trial.     (Lynch  v.  McGhan,  132.) 

8.  Support  of  Order. — ^Where  the  order  granting  a  new  trial  is  In 
general  terms,  it  will  be  sustained  if  it  can  be  justified  on  any 
ground.     (Id.) 

8.  Obdbb  Granting  New  Trial — ^Beview  upon  Appeal. — A  general 
order  granting  a  new  trial  must  be  sustained,  if  good,  on  any  of 
the  grounds  on  which  the  motion  was  based.  (Hubbell  Oil  Co.  v. 
Morrison,  457.) 

4.  Newly  Discovered  Cumulative  Evidence — ^Discretion  op  Coubt.^ — 
Though  newly  discovered  evidence  is  cumulative  in  its  nature,  only 
the  trial  court  could  determine  its  effect,  had  it  been  produced  at 
the  trial;  and  its  discretion  in  granting  a  new  trial,  on  that  ground, 
will  not  be  disturbed  where  it  cannot  be  said  that  its  discretion  was 
abused.     (Id.) 

0.  Bill  op  Exceptions — Order  Vacating  Settlement — Incorrect- 
ness op  Bill — ^Want  of  Diligence  of  Attorney— Discretion— 
Interest  of  Justice. — The  court  has  discretion,  under  section  473 
of  the  Code  of  Civil  Procedure,  to  vacate  its  order  settling  a  bin 
of  exceptions  on  motion  for  a  new  trial,  upon  application  of  the 
attorney  for  the  prevailing  party,  where  the  eourt  is  satisfied  that 
the  bill  as  settled  does  not  present  a  full,  true  or  correct  statement 
of  the  proceedings  and  evidence;  and  its  discretion  in  vacating  the 
order  will  not  be  interfered  with,  though  the  showing  of  diligence 
on  the  part  of  the  attorney  for  the  prevailing  party  is  not  suf- 
ficient, where,  under  the  circumstances  shown,  the  action  of  the 
eourt  ought  to  be  upheld  in  the  interest  of  justice.  (Donnelly  t. 
Tregaskis,  317.) 

Bee  Appeal,  7,  11;   Criminal  Law,  1,  52,  111,  112;  Estates  of 
Deceased  Persons,  3;  Mortgage,  3;  Nuisance,  4. 
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1.  AcnON    TO   ENJOIM   BLASTDiO   AMD   USB  Of   FUKL  OiL— PLEADIMtf^ 

Damage  fbom  Fuxl  Oil — Suppleubntal  Ck)iiPLAiMT — ^Damaoh 
FROM  Blastino. — In  an  aetion  brought  to  enjoin  defendants  from 
blasting  near  plaintiff's  land,  so  as  to  deprive  it  of  lateral  rap- 
port, and  from  operating  engines  near  plaintiff's  dwelling  witk 
fuel  oily  emitting  offensiya  odors  and  injurious  rabstaneesy  and 
for  damages  from  raeh  use  of  fuel  oil,  where  the  original  com- 
plaint alleged  no  actual  damage  from  blasting,  the  court  prop- 
erly allowed  a  supplemental  complaint.  In  aid  of  the  causa  of  ac- 
tion for  further  and  additional  relief,  alleging  that  since  the  com- 
mencement of  the  action,  defendants,  by  blasting,  have  damaged,  ia 
a  certain  ram,  the  walls  and  ceiling  of  plaintiff's  dwelling,  aad 
the  furniture  and  ornaments  therein.  (McItIb  t.  £.  B.  A  JL  L. 
Stone  Co.,  827.) 

S.  FiNDIHOa  A8  TO  DAMAGES — ^BA8I8  ON  PiBADIMQS — SUPPOET  OT  FlNl>- 

INO. — ^The  court  in  its  finding  as  to  damage  properlj  considered 
the  CTidence  in  favor  of  the  damages  from  blasting  alleged  in  the 
rapplemental  complaint,  as  well  as  the  damages  from  the  vac  of 
fuel  oil  alleged  in  the  original  complaint,  and  it  is  held  that  the 
whole  evidence  is  ample  to  sustain  the  amount  of  damages  found 
bj  the  court  (Id.) 
t.  Intended  Use  ot  NtnsANGS-~SuppoET  ov  Finding.— The  finding 
that  defendants  intend  to  continue  the  use  of  fuel  oil  in  the  en- 
gines near  plaintiff's  residence,  emitting  noxious  rabstances,  is 
held  rapported  bj  the  evidence,  especiallj  in  view  of  the  answer 
of  defendants  appearing  to  insist  on  their  right  to  use  the  same. 
(Id.) 

4.  Oedee  Denting  Kew  Teial — ^Review  upon  AFPEAi^-SumciBNOT 

OF  Ck>MPLAINT  AND  Ck>BBB0TNES8  OF  JUDGMENT   NOT  OONSmEEEDw— 

Upon  appeal  from  an  order  denjing  a  new  trial,  the  sufficient  of 
the  complaint  and  the  correctness  of  the  judgment  in  enjoining 
certain  specified  acts  cannot  be  considered.  Thej  are  reviewable 
onlj  upon  appeal  from  the  judgment     (Id.) 

5.  Nuisance  to  Neiohbobs — ^Pbiyate  Action. — A  nuisance  which  ex- 
tends to  the  dwelling-houses  of  neighbors  to  rach  an  extent  as  to 
render  their  occupanej  materiallj  uncomfortable  is  a  private  nui- 
sance as  to  each  party  thus  injured,  for  which  he  may  have  his 
private  action,  in  which  the  nuisance  may  be  enjoined  or  abated,  as 
well  as  damages  recovered.  (Melvin  t.  E.  B.  A  A«  L.  Stone  Go^ 
124.) 

fi.  NxnsANOB  FBOM  FuiL  OiL— Gesast  Dibt— Soot— Smoks-^Offen- 
BiVB  Odoe— Damages — Injunction.— Where  plaintiff's  property 
had  been  damaged  by  the  operations  of  steam  engines  near  the 
same,  using  fuel  oil,  which  emitted  large  quantities  of  greasy  dirt, 
soot  and  smoke,  and  which  by  its  offensive  odor  interfered  with 
the  comfortable  enjoyment  of  plaintiff's  dwelling,  and  the  con- 
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tinned  use  of  which  would  cause  further  damage,  the  plaintifl 
may  recoyer  the  damages  suffered  from  such  nuisance,  and  is  en- 
titled to  an  injunction  to  restrain  the  defendants  from  continuing 
the  same  near  plaintiff's  dwelling.  (Id.) 
f.  LivxBT-STABLi  BusiNSSS. — The  business  of  running  a  liyerj-stable 
Is  not  a  nuisance  per  se.  Whether  a  stable  is  a  nuisance  depends 
upon  the  manner  in  which  it  is  conducted.  (Coon  v.  Board  of 
Public  Works  of  the  Citj  and  County  of  San  Francisco,  760.) 

8.  Void  Bistbiction  upon  Building  Pkbmits — Consent  or  Pbop- 
BBTT  Owners. — A  restriction  in  a  municipal  ordinance  of  the  city 
and  county  of  San  Francisco  upon  the  granting  of  permits  by  the 
board  of  public  works  for  the  building  of  liyery-stables  to  cases 
where  the  applicant  presents  "the  written  consent  of  the  owners  of 
property  within  two  hundred  feet  of  the  stable, '^  is  unreasonable 
and  yoid,  as  yesting  in  priyate  indiyiduals  the  arbitrary  power  to 
determine  whether  the  owner  of  real  property  may  use  it  in  the 
pursuit  of  a  lawful  occupation.     (Id.) 

9.  liANDAMUS  TO  COMPEL  Pbbicit. — Such  restriction  being  yoid,  man- 
damut  will  lie  at  suit  of  an  applicant  for  a  permit  for  the  building 
of  a  one-story  liyery-stable  to  accommodate  more  than  six  horses,  as 
proyided  for  in  the  ordinance,  to  compel  the  granting  of  such  per- 
mit, if  refused  solely  on  the  ground  that  the  required  written  con- 
sent of  property  owners  was  not  presented  by  the  applicant     (Id.) 

10.  Genebal  Demubkes  to  GoiiPLAiNT  roR  Writ — Cost  or  Bxtildinq — 
UncertaintT'— Amenable  Detect— Review  upon  Appeal.— When 
the  demurrer  to  the  complaint  for  the  writ  of  mandate  in  the 
sourt  below  was  general  only,  and  the  complaint  showed  that  the 
permit  for  the  building  was  refused  solely  for  want  of  consent  of 
adjoining  property  owners,  but  failed  to  state  specifically  whether 
the  building  was  to  cost  more  than  $1,000,  in  which  case  it  would 
be  good  under  the  building  ordinance,  or  less  than  $1,000,  in  which 
case  it  would  be  defective,  but  the  record  upon  appeal  shows  that 
it  was  to  cost  more  than  $1,000,  the  defect  in  the  complaint  is  one 
fhat  could  have  been  easily  remedied,  if  it  had  been  pointed  out 
and  relied  upon  in  the  trial  court,  and,  under  the  circumstances,  the 
objection  to  uncertainty  in  the  complaint  upon  appeal  is  without 
merit    (Id.) 

OFFICE  AND  OFFICEBa 
t,  OmoE— Vacancy — Election  or  Ineligible  Person — Annulment — 
Power  or  Supebvisobs  to  Appoint. — ^Where  an  ineligible  person 
has  been  elected  to  the  office  of  district  attorney,  and  the  elec- 
tion has  been  annulled  upon  a  contest,  such  annulment  creates  a 
vacancy  in  the  office,  which  the  board  of  supervisors  of  the  county 
have  power  to  fill  by  appointment  (Campbell  v.  Board  ef  Super- 
vison  of  Santa  Clara  Counly,  156.) 
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OFFICE  AND  OFFICERS  (Contimied). 

2.  CONST«UCTIO!f     OF    POLITICAL     CODE — ^VaCANCKS — ^"  INCUMBENT  " — 

Failueb  to  Possess  Office. — ^Within  the  meanixig  of  seetion  999 
0f  the  Political  Code,  providing  for  yaeancies  in  office,  by  the 
happening  of  certain  eonditiona  relating  to  the  "incumbent/'  in- 
dnding  "(10)  The  dedaion  hj  a  competent  tribanal  declaring 
▼Old  hia  election  or  appointment/'  the  ineligible  person  most  be 
deemed  an  "inenmbent"  irithin  the  meaning  of  that  lectiony 
thoogh  ha  did  not  qnalifj  nor  poeeeaa  the  office.  (Id.) 
S.  BiQHTs  OF  Incumbent — ^Locum  Txnxns — Imfbopeb  iNJUNcnoN. — 
The  preTiona  incumbent  of  the  office  who  holds  over  after  the  ex- 
piration of  hia  term  until  the  election  of  the  ineligible  candidate 
la  annulled  holda  aa  a  mere  locum  tcneiu  until  that  time;  and  a 
judgment,  at  hia  euit,  enjoining  the  board  of  superviaora  from 
ffiling  the  ^acancj  and  the  countj  clerk  from  issuing  a  certificate 
to  their  appointee  was  improperlj  granted,  and  must  be  reversed. 
(Id.) 
Bee  Boundary;   Election. 

OBDINANC^    See  County;  Municipal  (Corporations,  1,  t. 

PABENT  AND  CHILD.    See  Fraud,  8. 

PABKS.    See  Dedication,  1-9. 

PABTIE8.    See  (Juieting  Titie,  4-7. 

PEBJXTBY.    See  Criminal  Law,  lOL 

PLACE  OF  TRIAL. 

L  (Chanoi  of  Place  of  Trial — Convbniengi  of  Witnesses — Showxno 
IT  Affidavits — Materiality — Contents  of  Testimony — ^Discre- 
tion OF  Court. — ^Upon  a  motion  by  the  defendants  to  change  the 
place  of  trial  for  convenience  of  their  witnesses,  the  affidavits  in 
support  of  the  motion  must  show  that  the  witnesses  are  material 
and  necessary  to  the  defendants,  and  must  state  what  is  expected 
to  be  proved  by  them,  that  the  court  may  judge  of  their  materiality; 
and  upon  their  failure  to  state  what  the  witnesses  would  testify 
to,  the  court  did  not  abuse  its  discretion  in  denying  the  motion. 
(Ennis-Brown  Co.  v.  Long,  313.) 

2.  Affidavit  in  Action  fob  Breach  of  Contract — Admissibility  of 
Oral  Agreement — Conclusion  of  Affiant. — Where  the  change  of 
place  of  trial  was  sought  in  an  action  for  breach  of  contract,  a 
statement  in  an  affidavit  for  the  defendants  that  the  memorandum 
of  the  contract  was  indefinite  as  to  its  terms  and  the  amount  of 
consideration,  and  was  subject  to  am  oral  agreement  made  part  of 


Digitized  by  VjOOQ IC 


Pleading.  871 


PLACE  OP  TRIAL   (Continued). 

tlie  transaction,  averred  merely  the  conclusion  of  tlie  affiant.  The 
written  memorandum  should  have  been  set  forth  so  that  the  court 
could  judge  whether  the  established  rules  of  law  would  admit  of 
oral  proof  to  show  that  it  was  subject  to  such  agreement,  aa 
claimed.  (Id.) 
8.  BEsmsNGB  OF  Defendant — Mixed  Question  of  Law  and  Fact — 
CoNFUCTiNo  Evidence — Conclusive  Determination. — Upon  mo- 
tion of  the  defendant  in  an  action  to  change  the  place  of  trial 
to  another  conntj  claimed  to  be  the  countj  of  his  residence,  where 
the  plaintiff  offered  much  proof  to  show  that  for  seveiml  yean 
prior  to  and  at  the  time  of  the  commencement  of  the  action,  de- 
fendant was  domiciled  in  the  county  of  the  venue,  and  the  evidence 
for  the  defendant  was  conflicting  on  that  subject,  the  question  of  his 
true  residence  or  domicile  when  the  action  was  commenced  was  one 
of  mixed  law  and  fact,  and  the  determination  of  the  trial  court 
thereupon,  in  denying  the  motion,  is  conclusive  upon  this  eoort 
(Quinn  t.  Neville,  231.) 

4.  Place  of  Voting  and  Registration  not  Conclusive. — ^Neither  the 

fact  that  the  defendant  voted  and  was  registered  as  a  voter  in  the 
other  county  claimed  by  him  as  a  residence  is  conclusive  upon  the 
question  of  his  domicile.     (Id.) 

5.  Venue — Selection  of  Countt  by  Plaintiff — ^Unknown  Eesi- 
DENCE  OF  Defendant — Insufficient  Affidavit — ^Bights  of  De- 
fendants.— The  right  of  the  plaintiff  to  designate  the  place  of 
trial,  where  the  residence  of  the  defendant  is  unknown,  under  sec- 
tion 395  of  the  Code  of  Civil  Procedure,  is  not  an  arbitrary  or 
merely  optional  right.  The  plaintiff's  affidavit  must  show  reason- 
able diligence  in  seeking  in  good  faith  to  make  the  discovery  of 
defendants'  residence,  and  where  he  fails  to  show  such  diligence, 
the  defendants  are  entitled  of  right  to  have  the  venue  changed  to 
their  place  of  residence,  upon  proper  demand  therefor.  (Mahler  ▼• 
Drummer  Boy  Gold  Mining  Co.,  190.) 

See  Interpleader;  Judges,  5,  8* 

PLEADING. 
1.  Causes  of  Action  not  Separately  Stated — Ground  of  Demxtrbxb 
— Power  of  Court  to  Allow  Amendment — Change  of  Cods. — 
Since  the  amendment  of  the  Code  of  Civil  Procedure  in  1907,  the 
failure  of  the  complaint  to  state  more  than  one  cause  of  action 
separately  is  made  a  ground  of  demurrer,  thus  changing  the  previous 
remedy  by  motion;  and  where,  since  that  change  of  practice,  after 
a  general  demurrer  to  a  complaint  has  been  overruled,  and  a  motion 
to  compel  the  separate  statement  of  the  causes  of  action  has  been 
denied,  the  court  has  power,  before  judgment  has  been  entered  in 
the  cause,  to  allow  the  demurrer  to  be  amended  so  as  to  state  that 
ground  of  demurrer.     (Dent  v.  Superior  Court,  683.) 
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PLEADINQ  (Contiimed). 

t.  EmCT  OF  AlCXNDMENT  OT  DXMUBMS  ATOS  DsmTHBEE  OVEB- 
BniJU>— RCVOOilTION  09  ObOER — RXLIBF  FOR  MiSTAKK  OF  LAW. — The 

eifeet  of  the  amendment  of  the  demarrer  after  a  prior  demurrer 
baa  been  overruled  Is  to  revoke  the  former  order  overruling  the 
demurrer;  and  the  court  haa  power,  under  section  473  of  the  Code 
of  Civil  Procedure,  to  grant  such  relief  for  an  excusable  mistake 
of  law  as  to  the  statutorj  change  of  the  former  practice  hj  motion. 
(Id.) 
8.  Writ  of  Bkvixw  Unauthorised— Remedy  bt  Appeau — There  being 
no  excess  of  jurisdiction  in  the  allowance  of  such  amendment,  and 
the  onlj  remedy  for  anj  error  of  the  court  being  bj  appeal  from 
the  final  judgment,  the  remedy  hj  writ  of  review  is  unauthorized, 
and  an  application  therefor  must  be  denied.     (Id.) 

4.  General  Demxtrreb  to  Complaint — ^Material  Facts  Admitted.— 
Upon  general  demurrer  to  a  complaint,  all  material  facts  therttn 
averred  are  admitted  to  be  true,  for  the  purposes  of  ths  demurrer. 
(Richards  t.  Farmers'  and  Merchants'  Bank,  387.) 

5.  Complaint  to  Rescind  Settlement  and  Release  of  Pabtnebship — 
Fraud— Monet  Paid— Greater  Bum  Due— Offer  to  Restore  not 
Bequibsd. — ^A  complaint,  in  an  action  to  rescind  the  settlement  and 
release  of  a  partnership  for  money  paid  by  the  defendants  to  the 
plaintiff,  which  sets  forth  facts  constituting  fraud  in  the  procure- 
ment of  the  settlement  and  release,  and  avers  that  upon  a  full  ae- 
counting  and  settlement  of  the  partnership  a  greater  sum  would  be 
found  due  than  that  paid,  need  not,  as  against  a  general  demurrer, 
allege  an  oifer  to  restore  the  money  paid.     (Id.) 

6.  Restitution  upon  Bescission — Rule  and  Exceptions. — The  gen- 
aiftl  rule  that,  ia  order  to  support  rescission  of  a  contract  for 
fraud,  the  plaintiff  must  restore  or  offer  to  restore  the  considera- 
tion received,  before  suit,  is  subject  to  exceptions.  The  plaintiff 
is  not  required  to  restore  or  offer  to  restore  a  sum  which  he  is,  in 
any  event,  entitled  to  retain,  or  where  the  thing  has  no  value,  or 
where  it  appears  that  defendants  could  not  be  injuriously  affected 
by  failure  to  make  restitution,  or  where  the  complications  are 
such,  without  the  plaintiff's  fault,  that  restitution  is  impracticable, 
and  the  court,  upon  final  decree,  may  fully  adjust  the  equities  be- 
tween the  parties.     (Id.) 

r.  Limitation  and  Laches  not  Shown  on  Face  of  Complaint.— 
Where  the  complaint  alleges  that  the  facts  constituting  the  alleged 
fraud  were  discovered  within  one  year  before  the  filing  of  the 
complaint,  it  does  not  show  limitation  or  laches  upon  its  face,  it 
appearing  upon  the  face  of  the  complaint  that  no  restitution  was 
required,  and  that  no  harm  could  result  to  the  defendant  by  the 
delay  to  sue,  under  the  allegations  of  the  complaint.     (Id.) 

8.  Sufficiency  of  Complaint — Error  in  Sustaining  Demurrer. — 
Eeld^  that  the  complaint  in  the  action  to  rescind  states  a  cause  of 
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PLEADING  (Continned). 

aetion  and  is  not  demurrable  for  ambignitj,  and  that  a  genera] 
and  special  demurrer  to  the  complaint  was  improperlj  sustained. 
(Id.) 
i.  Action  ioe  Goods  Sold — UMvgBiFiED  Ck>MPLAiNT  ft  Assiokob — 
Dbmuereb  to  Answkb  Impbopxrlt  Sustainxd.— In  an  action  for 
goods  sold  and  delivered  bj  plaintiff's  assignor,  where  the  com- 
plaint is  nnveriiled,  and  the  answer  specifleallj  denies  every  allega- 
tion of  the  complaint,  including  the  allegation  of  nonpayment,  and 
of  assignment  to  the  plaintiff,  and  as  a  separate  af&rmatiye  de- 
fense that  defendant  was  fraudulently  induced  to  sign  the  writing 
referred  to  in  the  complaint,  a  general  demurrer  to  the  answer, 
which  did  not  demur  to  each  sepamte  defense  was  improperly  sus- 
tained.    (Snipsie  Go.  v.  Smith,  160.) 

10.  CONSTBUCTION     OF    ANSWIEB — INCONSISTENT     DlFENSKS — ADMISSION 

IN  Onb  Defensx. — The  defendant  had  the  right  to  plead  as 
many  defenses  as  he  had,  though  they  may  be  inconsistent;  and 
an  admission  made  in  the  affirmative  defense  cannot  qualify  or 
aifect  the  specific  denials  of  the  answer.     (Id.) 

See  Account  Stated,  5;  Assignment,  2;  Attachment,  1;  Bank- 
ruptcy, 6,  6;  Corporations,  3,  10;  Divorce,  2-5;  Ejectment; 
Mechanics'  Liens,  1;  Mortgage,  9,  10;  Negligence,  36; 
Nuisance,  1,  2;  Surety,  2,  8;  Trespass,  1;  Unlawful  Detainer. 

PLEDGB. 

L  l\»xc!LOsnBB  OF  LiEN — ^Bank  Stock  Pledged  bt  Thibd  Pijirr  to 
Sboubb  Note — Agency  of  Makeb — ^Evidence — Ratification  of 
NoTB  AND  Lien. — In  an  action  to  foreclose  a  lien  on  bank  stock 
belonging  to  the  mother  of  the  maker  of  a  note  to  plaintiff,  and 
pledged  in  her  name  by  the  maker,  as  her  agent,  under  a  power 
of  attorney  from  her,  evidence  is  admissible  to  show  that  the  note 
and  pledge  were  known  to,  acquiesced  in,  and  ratified  by  her,  as 
having  both  been  made  and  executed  by  her  son  for  her  sole  use 
and  benefit.  Such  evidence  is  admissible  to  sustain  the  pledge  and 
the  foreclosure  thereof;  and  the  fact  that  it  may  also  tend  to 
show  that  the  note  signed  in  the  name  of  the  maker  alone  was 
made  for  the  benefit  of  the  mother  as  an  undisclosed  individual 
cannot  justify  its  exclusion.  (Meyerholtz  v.  Paxton,  237.) 
S.  Bbath  of  Pledgob — Claim  Against  Estate— Waives  of  Jxtdg- 
ICBMT  Against  Bxecutobs — Habmlbss  Omission — Tbul. — ^Where, 
after  the  death  of  the  pledgor,  a  claim  was  at  first  presented  against 
her  estate,  but  afterward  plaintiff  filed  an  amendment  to  the  com- 
plaint for  foreclosure,  waiving  all  recourse  against  the  executors,  ex- 
eept  as  to  foreclosure  of  the  lien  upon  the  bank  stock  pledged,  an 
objection  upon  appeal  that  plaintiff  should  have  coupled  therewith 
aa  amendment  of  other  parts  of  the  complaint  inconsistent  with  the 
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FLEDGE  (Continued). 

waiyer  eannot  render  hia  failure  to  do  so  prejudicial^  where  the 
foreclosure  suit  was  tried  and  determined  as  if  the  matter  objected 
to  were  no  part  of  the  complaint.     (Id.) 

POLICE  POWEB.    See  Municipal  Corporations,  1,  & 

PBACTICE.  See  Appeal;  Attachment;  Claim  and  Delivery;  Evidence; 
Execution;  Findings;  Instructions;  Interpleader;  Judges; 
Judgment;  Mandamus;  New  Trial;  Place  of  Trial;  Pleading; 
Quieting  Title. 

PBOBATB  LAW.    See  Estates  of  Deceased  Persons. 

PBOHIBITION. 

jubisdigtion  of  justice's  coubt— misdemeanors — ^postponsiczmt  ov 
Trial  After  Mistrial — Discretion — Abuse — Bemedt  bt  Apfzai* 
The  writ  of  prohibition  will  not  lie  to  prevent  a  trial  for  mis- 
demeanor in  the  justice's  eourt,  bj  reason  of  postponements  of 
the  trial,  after  mistrial  resulting  from  failure  to  the  jury  to  agree 
upon  a  Terdiety  where  such  postponements  do  not  exceed  the  limit 
•f  siztj  days.  The  court  had  discretion  to  postpone  it  for  cause 
within  that  limit,  and  the  suitable  remedy  for  any  abuse  of  its 
discretion  is  by  appeal  from  the  judgment  upon  a  proper  record. 
(Application  of  Yung,  772.) 
See  Insolvency,  2. 

PBOMISSOBY  NOTE. 

1.  Promissory  Note— -Uncertain  Provisions  as  to  Interest — ^Pknal 
CtAUSB  After  Maturity — Construction — Intention  of  Parties. 
A  promissory  note  made  payable  three  months  after  date,  with 
the  words  written  therein,  ''without  interest  until  paid,"  and  the 
words  printed  at  the  end,  "should  not  this  note  be  paid  at  matur- 
ity, it  shall  thereafter  bear  interest  at  the  rate  of  two  per  cent 
per  month,"  should  be  construed  so  as  to  give  effect  to  every 
part,  including  the  penal  clause,  which  must  be  deemed  intended 
bj  the  parties  to  modify  the  first  provision  so  as  to  mean,  "with- 
out interest  until  paid"  at  or  before  maturity.  (United  States 
National  Bank  of  Portland  v.  Waddingham,  172.) 

t.  Construction  Against  Promisor. — Under  section  1654  of  the 
Civil  Code,  an  uncertainty  in  the  language  of  a  contract  Is  to  be 
interpreted  most  strongly  against  the  party  who  caused  the  un- 
eertainty  to  exist,  the  promisor  being  presumed  to  be  such  party. 
This  rule  supports  the  construction  given  to  the  promissory  note  in 
question,  the  promisor  having  selected  a  blank  form  having  a 
penal  clause.    (Id.) 
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PR0MI8S0HY  NOTE  (Continued). 

ft.  Action  upon  Notx  —  Computation  of  Interest  —  Erbonxoub 
Judgment. — In  an  action  upon  the  note  in  question,  the  proper 
eourse  in  aUowing  interest  is  to  compute  the  interest  at  the  rate 
fixed  in  the  note  from  its  matnritj  to  the  date  of  decision,  and 
add  it  to  the  principal,  which  amount  must  thereafter  bear  inter- 
est at  the  legal  rate.  It  was  error  to  provide  in  the  judgment  that 
the  note  shall  bear  interest  at  the  rates  fixed  therein  until  ex- 
ecutioB  on  the  judgment.     (Id.) 

PUBLIO  LANDa 

PuBuo  Lands  of  United  States — Land  Actually  Possessed  foe 

AOBICUIArUEE  NOT  SUBJECT  TO  HOMESTEAD  ENTBT — OUSTBB — EJECT- 
MENT.— ^Publie  land  of  the  United  States  actually  inclosed  bj 
fence  and  used  hj  the  possessor  for  agricultural  purposes,  without 
other  xighty  is  not  subject  to  the  possession  of  a  homestead  claim- 
ant who  has  made  a  homestead  entrj  including  such  land  in  the 
United  States  land  office,  and  if  such  possessor  is  ousted  by  the 
homestead  claimant,  he  is  entitled  to  recover  the  possession  of  his 
land  in  an  action  of  ejectment  against  such  claimant.  (Oarmichael 
T«  Oampodonico,  597.) 

FUBLIO  0FFICEB8.    See  OiBee  and  Officers. 

QUIETING  TITLE. 

1.  Qunrmo  Title  bt  Adverse  Possessor— Defauia  of  Unknown 
Owners — Agreed  Pleadings  bt  Claimant  of  Title — Objections 
upon  Appeal. — In  an  action  to  quiet  the  title  of  one  claiming  under 
adverse  possession  for  twenty  years  against  known  and  unknown 

.  owners,  under  sections  749,  750  and  751  of  the  Code  of  Civil  Pro- 
eednie,  where,  after  default  of  unknown  owners,  a  claimant  of  the 
record  title  was  permitted  to  appear  and  to  answer  the  complaint, 
and  to  file  a  cross-complaint,  which  he  did  without  objection  to  the 
Jurisdiction  of  the  court,  he  cannot,  after  judgment  rendered  against 
him  and  in  favor  of  the  plaintiff,  upon  his  prescriptive  title,  object 
upon  appeal  that  the  summons  was  improperly  issued,  or  was  de- 
fective, or  was  not  properly  served  and  returned.  (Blackburn  v. 
Bucksport  and  Elk  Biver  B.  B.  Co.,  649.) 

t.  Effect  of  Voluntary  Appearance.— The  court  had  jurisdiction 
of  the  person  of  the  claimant  of  title  upon  his  voluntary  appear- 
ance, which  was  equivalent  to  personal  service  of  the  summons 
and  a  copy  of  the  complaint  upon  him,  under  section  416  of  the 
Code  of  Civil  Procedure.     (Id.) 

f.  Notice  of  Lis  Pendens  not  Jurisdictional— Waiver  of  Objeo- 
TION. — The  omission  to  file  a  notice  of  lif  pendens  provided  for  in  an 
action  to  quiet  title  cannot  affect  the  court's  jurisdiction  over  the 
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QUIETING  TITLE  (Continued). 

subject  matter  of  the  action;  and  one  who  has  TOlnntarily  appeared 
in  the  action  cannot  in  anj  event  complain  that  a  notice  of  U$ 
pendens  was  not  filed.     (Id.) 

4.  Pasties — Names  of  Pebsons  AppsiiEnfO  of  Beoobd — Fictitious 
Names — ^Amendment  of  Complaint* — Though  plaintiff  may  join 
as  defendants  the  names  of  persons  known  hj  him  to  appear  of 
record,  his  failure  to  do  so  does  not  go  to  the  cause  of  action. 
He  mBj  insert  fictitious  names  of  persons  who  may  be  supposed 
to  have  some  claim,  and  may  amend  the  complaint  to  insert 
their  true  names,  when  discovered.     (Id.) 

5.  Omission  to  Insert  True  Name— Amendment  Oboeebd  upon 
Appeal. — ^Where  there  was  an  omission  to  insert  the  true  name 
in  the  complaint  of  defendant,  who  appeared  and  answered,  and 
filed  a  cross-complaint,  this  court  upon  appeal  maj  order  the  com- 
plaint to  be  amended  accordingly  by  the  court  below  as  of  a  date 
prior  to  the  judgment,  in  order  to  support  the  judgment  for  plain- 
tiff, and  to  bind  the  defendant  by  such  judgment.     (Id.) 

C  True  Name  Appearing  in  Cross-complaint. — ^Where  the  tme 
name  appeared  in  the  cross-complaint  seeking  affirmative  relief 
against  the  plaintiff,  and  plaintiff  answers  thereto,  it  seems  that 
such  cross-complaint  and  answer  present  a  direct  issue,  to  be  de- 
termined upon  appeal,  even  if  the  complaint  were  not  amended. 
(Id.) 

7.  Support  of  Findings.— Held,  that  the  fbidings  of  a  preecripUve 
title  in  the  plaintiff  by  the  exercise  of  acts  of  ownership  l^  him- 
self and  his  predecessor  for  the  period  of  thirty  years,  and  that 
they  had  paid  all  taxes  assessed  thereupon  during  those  years,  are 
supported  by  the  evidence,  and  must  prevail  over  the  record  titli 
shown  by  defendant.     (Id.) 

Bee  Adverse  Possession,  1;  Dedication,  1|  lO, 

BAILROADa 

L  Bailroad  Companies — ^Liability  for  Expulsion  of  Passenger- 
Terms  of  Contract. — Whatever  may  be  the  rule  in  other  jnrisdie- 
tions,  it  is  the  rule  in  this  state  that  a  passenger  upon  a  lailzoad 
train  may  stand  upon  the  terms  of  his  contract  for  passage,  and 
may  recover  damages  for  an  expulsion  contrary  thereto.  (Elser  t. 
Southern  Pacific  Co.,  493.) 

8.  Sale  of  Excursion  Tickets — Waiver  of  Identifioation  of  Pas- 
senger— ^Wrongful  Expulsion. — ^Where  many  excursion  tickets 
were  sold  to  the  manager  of  an  excursion  train  for  resale,  and 
across  the  provisions  for  the  identification  of  passengers  were 
■tamped  in  large  red  letters  ''Not  required,"  and  the  manager 
wrote  the  name  of  the  passenger  to  whom  he  sold  a  ticket  on  the 
face  thereof,  the  identification  of  the  passenger  was  thereby  waived. 
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and  he  may  reeover  actual  damages  for  a  wrongful  expulsion  from 
mieh  train  by  the  conductor,  on  the  ground  that  his  signature  did 
not  conform  to  that  written  on  the  face  of  the  ticket.     (Id.) 

8.  Mistaken  Acts  bt  Conductor  Wfthottt  Maijck— Bequsstkd 
Abbxst  and  Ihfbisonkent — ^Bkpudzation — ^Actual  Damaqss  Only 
Cdnsidxud. — Where  the  acts  of  the  conductor  in  expelling  the 
plaintiff  and  in  requesting  his  arrest  and  imprisonment  on  resbt- 
ance  were  free  from  malice  and  ill-will,  and  through  mistake  as 
to  his  authority,  and  on  promise  to  the  arresting  police  officer  that 
he  would  prefer  charges  against  the  plaintiff,  and  his  action  in 
that  regard  was  repudiated  bj  the  company,  and  no  charge  was 
preferred  against  the  plaintiff,  the  action  of  the  conductor  in 
causing  the  arrest  and  imprisonment  is  to  be  considered  as  within 
the  apparent  scope  of  his  authority,  on  the  question  of  actual  dam- 
ages; but  the  company  cannot  be  charged  with  exemplary  dam- 
ages for  the  arrest,  which  was  not  expressly  authorized  nor  sanc- 
tioned bx  it    (Id.) 

4.  ExcBSsnrx  Damaqis— Bxbate  Bcquisbd  as  Condition  of  Avkrm- 
ANd. — Eeld,  that  a  yerdict  for  damages  in  fayor  of  plaintiff  in 
the  sum  of  $4,000  is  excessiye,  and  is  ground  for  a  new  trial,  unless 
plaintiff  shall  stipulate  to  release  all  of  the  judgment  aboye  the 
■am  of  $800,  in  which  case  the  judgment  would  be  ordered  modified 
accordingly  and  affirmed  in  that  sum.     (Id.) 

Bee  Negligence,  4-7,  81-35. 
BAPE.    Bee  Criminal  Law,  104-110. 
BECEiyEB.    Bee  Landlord  and  Tenant,  1. 
BSDBMPTION.    See  Mortgage,  7-18. 
BOBBEBT.    See  Criminal  lAW,  116-lU. 

SALH. 

Sals  of  Bbigk  bt  Cobpobation— Suffioisnot  of  Evidencb— Lxabi  of 
Bbigktaed  in  Name  of  Pbesident— Pebsonal  Bill  of  Saia — 
In  an  action  by  a  corporation  for  sale  of  brick  from  two  yards  be- 
longing to  the  corporation,  the  fact  that  the  lease  of  one  of  its 
yards  stood  in  the  name  of  its  president,  as  an  individual,  and 
that,  although  the  contract  was  made  by  him  in  the  name  of  the 
eorporation  as  its  president,  he  made  a  personal  bill  of  sale  of 
the  brick  of  the  corporation  situated  in  that  yard,  does  not  render 
the  evidence  insufficient  to  sustain  the  finding  of  the  court  that  all 
ol  the  brick  sold  and  delivered  in  both  yards  was  in  pursuance  of 
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the  contract  with  the  corporation,  and  that  no  credit  was  given 
to  its  president  individual^.     (Baden  Brick  Co.  v.  Chubbuck,  725.) 

Bee  Claim  and  Belivexy,  9;  Contract^  1-6;  Damagei. 

SCHOOLS.    See  Mandamni^  !• 

SPECIFIC  PERTOBMANCB. 

L  Unreoorded  Dked— Pbotbction  of  Subsequent  Pubohasbb. — To  en- 
title a  subsequent  purchaser  to  protection  as  a  bona  fide  pur- 
chaser as  against  one  holding  under  a  prior  unrecorded  deed,  he 
must  aver  and  prove  the  possession  of  his  grantor,  the  purchase 
of  the  premises  from  him,  and  the  payment  of  the  purchase  monej 
in  good  faith  without  notice,  actual  or  constructive,  of  such  prior 
deed,  when  the  purchase  money  was  paid.  (Lindley  v.  Blumberg, 
140.) 

2.  Option  to  Purchase  in  Lease — Prior  Unbboorded  Deed  to  Wm 
TOR  Value — ^Notice  or  Deed  Betorb  Paticbnt. — ^Where  a  husband 
prior  to  the  lease  of  the  premises  to  plaintiff  for  value,  with  an 
option  to  purchase,  had  executed  an  nnrecorded  deed  for  value  to 
his  wife,  who  had  no  knowledge  of  the  lease,  when  executed, 
and  who  gave  notice  of  her  deed  to  the  lessee  one  year  and  four 
months  before  the  option  was  exercised,  the  lessee  cannot  enforce 
specific  performance  of  the  option  as  against  her.     (Id.) 

3.  Extent  of  Lbsseb's  Bights — ^Bbimbursbuent  of  Expendititbes 

Made  in  Good  Faith — Ingbbasb  in  Valui^— Compensation  in 
Bents. — ^Li  such  ease  the  extent  of  the  lessee's  rights  is  to  re- 
imbursemait  ef  expenditures  made  in  good  faith,  without  notice 
of  the  unrecorded  deed;  but  where  it  appears  that,  by  a  large 
increase  in  the  value  of  the  property,  the  lessee  had  been  fully 
reimbursed  for  all  expenditures  made  prior  to  notice  of  the  un- 
recorded deed,  from  rents  received  from  the  property,  he  has  bo 
claim  for  further  reimbursement,  from  the  prior  grantee.     (Id.) 

4.  Wife  not  Equitably  Estopped. — The  wife,  though  knowing  the 

existence  of  the  lease,  is  not  equitably  estopped  by  knowledge  of 
improvements  made  by  the  lessee,  where  she  had  no  knowledge 
•f  the  existence  of  the  option,  or  that  such  expenditures  were 
made  on  the  faith  of  the  option;  and  where  the  appreciation  in 
value  of  the  property  leased  was  after  notice  of  the  wife's  title, 
and  that  she  intended  to  maintain  her  rights  as  against  the  option, 
though  not  disputing  the  lease,  she  cannot  be  held  estopped  l^ 
any  acquiescence  to  plaintiff's  injury.  (Id.) 
6.  Support  of  Findings  for  Wife — Weaknesses,  Inoonsistencibs 
AND  Conflicts. — Although  weaknesses,  inconsistencies  and  conflicts 
in  the  evidence  claimed  by  appellant  are  apparent,  yet  where  there 
is  some  evidence,  which  the  trial  court  had  accepted  and  acted  upon, 
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SPECIFIC  PERFORMANCE  (Continued). 

in  support  of  its  findings  for  the  wife  against  plaintiff's  claim 
of  spedfie  performance  against  her,  and  the  conclusion  of  law 
from  the  findings  is  correct,  the  findings  and  judgment  cannot 
be  disturbed  upon  appeaL     (Id.) 

6.  UNiiiATEaAL  Contract  to  Sell — ^Withdiiawal  or  Otwvb, — Fiki>- 
INOS  AND  Decree — ^Return  of  Shall  Check. — Although  a  uni- 
lateral contract  to  sell  land  signed  hj  the  vendor  is  sufficient  to 
satisfy  the  statute  of  frauds,  and  might  be  enforced  if  fully  per- 
formed bj  the  purchaser,  or  if  performance  was  fuUj  tendered  be- 
fore rescission  of  the  contract,  provided  the  consideration  was  fair 
and  adequate,  jet,  where  the  court  finds  that  the  consideration  was 
not  fkir  or  adequate,  and  that  the  only  consideration  received  bj 
the  vendor  was  an  uncashed  check  for  $10,  which  was  tendered 
back  on  the  same  day  it  was  received,  and  that  the  offer  to  sell 
was  then  withdrawn  before  anj  other  performance  or  offer  oi 
performance  was  tendered  hj  the  vendee,  and  that  the  property  had 
not  increased  in  value,  the  court  properly  refused  to  decree  a 
specific  performance,  and  properly  decreed  merely  a  return  of  thb 
uncashed  check  to  the  vendee.     (Leuschner  v.  Duff,  721.) 

7.  BxMEDT  OF  Plaintiff  at  Law — ^Poweb  of  Court  of  Equity. — 

The  vendee,  after  the  withdrawal  of  the  offer  and  the  tender 
back  of  the  uncashed  check,  was  not  entitled  to  a  specific  perform- 
ance, and  was  left  to  his  remedy  at  law  for  the  relief  to  which  he 
was  entitled.  Nevertheless,  the  court  of  equity,  having  jurisdic- 
tion of  the  subject  matter  of  an  action  for  a  specific  performance, 
had  jurisdiction,  though  denying  the  specific  performance,  to  award 
eomplete  relief  between  the  parties  by  decreeing  the  return  of 
such  check.     (Id.) 

8*  Support  of  Findings  and  Judgment. — In  this  action  for  specifie 
performance  it  is  held  that  the  evidence  sustains  the  findings  of 
the  court,  that  the  signature  of  defendant  wife,  as  owner,  was 
procured  by  fraudulent  representations  of  the  plaintiff,  that  the 
price  fixed  was  not  the  full  value  of  the  property,  that  an  escrow 
agreed  by  her  husband  with  plaintiff  was  not  authorized  by  her, 
that  by  the  terms  thereof,  if  the  title  was  not  found  unencum 
bered,  the  escrow  was  to  be  at  an  end,  that  it  was  found  encum- 
bered, and  that  plaintiff  did  not  accept  the  same,  and  that  the 
parties  were  placed  in  statu  quo,  by  the  company  holding  the  es- 
crow, and  that  the  judgment  for  defendants  is  fully  warranted  by 
the  findings.     (Webster  ▼.  Gibson,  160.) 

9.  Contract  of  Sale — Defense — Reformation — Contemporaneous 
Oral  Agreement — Opinion — Evidence — Finding. — In  an  action  for 
specific  performance  of  a  contract  to  convey  real  estate,  where  the 
defendant  sought  a  reformation  of  the  contract  in  omitting  there- 
from by  alleged  mistake  a  contemporaneous  oral  agreement,  what- 
ever opinion  the  trial  court  may  have  entertained  as  to  the  pro- 


Digitized  by  VjOOQ  IC 


880  Stabe  Decisis. 
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prietj  of  admitting  testimonj  of  Bach  eontemnoraneons  oral  agrM- 
ment,  it  ia  sufficient  that  the  record  showa  that  all  evidence  of- 
fered in  aupport  thereof  waa  received,  and  that  the  aame  waa  eon- 
tradicted  bj  the  plaintiff,  and  that  a  finding  waa  made  thereon 
for  the  plaintiff.     (Spencer  v.  MeOament,  84.) 

10.  PXEVORMANCl   OV    CONTRACT    BT    PULINTirr — CONDITION    AM    TO    Bm- 

icoTAL  OF  Mill — Extension  of  Tims— Estoppkl^-Dsnial  of  Non- 
suit.— ^Where  the  teatimony  for  the  plaintiff  made  out  a  prima  fade 
ease  showing  that  he  had  fully  complied  with  the  contraet  of  sale 
on  hia  part,  within  the  limita  allowed  in  the  contract,  except  as  to 
a  condition  of  the  removal  of  a  planing-mill  within  thirty  daya, 
but  as  to  that  the  evidence  showed  that,  aiz  days  before  the  eoi- 
piration  of  such  time,  defendant,  at  plaintiff's  request,  extended  the 
time  for  such  removal,  and  that  plaintiff  relied  upon  such  exteoaion 
and  removed  the  mill  within  the  extended  time,  after  the  lapae  of 
the  thirty  days,  the  defendant  was  thereby  estopped  from  exaei- 
ing  a  strict  performance  of  such  condition,  and  his  motion  for  a 
nonsuit  was  properly  denied.     (Id.) 

11.  Patment  of  Monet  to  Agent  of  Defendant— Deposit  to  Db- 

fendant's  Credit — Notice. — ^Where  the  purehaae  had  been  made 
through  an  agent  for  the  defendant,  and  a  portion  of  the  purchase 
money  was  paid  to  such  agent,  it  is  immaterial  whether  the  agent 
was  authorised  to  receive  the  money  or  not,  where  it  appears  thai 
he  deposited  the  same  in  bank  to  defendant's  credit,  of  which  fast 
defendant  had  notice.     (Id.) 

12.  Substantial    Conflict    of    Evidence — Support    of    FiNnnfes^— 

Where  there  is  a  substantial  conflict  of  evidence  as  to  all  of  the 
issues,  the  findings  of  the  trial  court  thereon  must  be  sustained. 
(Id.) 

STARE  DECISIS.    See  Appeal,  ft. 

STATUTE  OF  LIMITATIONS.    See  Deed  of  Tmat,  9;  Mortgage^  4; 
Surety,  L 

STOCK  AND  STOCKHOLDERS.    See  Corporations. 

STREET  ASSESSMENT. 

1.  Street  Improvement— <>)nteaot— Unauthorized  SPECiFiOATioirs— 
Increased  Cost  of  Work — Invalid  Bonds. — Speoificationa  upon 
which  contract  for  a  street  improvement  is  based,  that  all  loss  or 
damages  arising  from  the  nature  of  the  work  to  be  done  shall  be 
borne  by  the  contractor,  are  unauthorized  as  tending  to  increaae 
the  cost  of  the  work,  and  render  void  the  bonds  issued  purauaat 
to  the  contract     (Joyce  v.  Newmark  ft  Edwards,  176.) 
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8TBEET  ASSESSMENT  (CoBtinued). 

8.  SnxBT  Ihpbovxmsnt— Void  Ck>NTftACT — Stbxit  Bond  mov  Enforob- 
▲BLB.— Where  the  ipeeifieations  for  a  street  improTement,  upon 
which  the  eontraet  therefor  ii  basedi  provide  that  all  Ion  or  dam« 
age  arising  from  the  nature  of  the  work  to  be  done  under  thia 
agreement  shall  be  sustained  bj  the  eontractori  the  eontraet  is 
^id,  and  a  street  improvement  bond  issued  upon  an  assessment  for 
the  cost  of  the  street  work  done  under  such  contract  is  Toid,  and 
eannot  be  enforced.    (Glassell  ▼.  01)ea,  472.) 

8TBEETS,  BOABS  AND  HIGHWAYS. 

!•  HiOHWAY— Bights  of  Abutting  Ownkb  Subobdinatb  to  all  Lboiti- 
MATS  Uses. — ^While  the  rights  of  individuals  to  their  property 
should  be  carefully  conserved,  the  title  which  the  owner  in  fee 
holds  in  the  land  of  a  highway  during  the  existence  of  the  ease- 
ment of  the  public  therein  should  be  declared  subject  to  all  legiti- 
mate uses  of  a  highway  in  harmony  with  the  advanced  methods 
and  growing  demands  of  modem  society.  (Gumsej  t.  Northern 
California  Power  Co.,  534.) 
t.  Lighting  of  Highway — ^Pown  of  Supievisobs — ^Fbanghiss^— 
Within  the  spirit  and  purpose  of  the  law,  the  lighting  of  an  urban 
or  suburban  highway  may  be  considered  incidental  to  the  use  con- 
templated by  the  dedication,  as  tending  to  promote  the  eomfort» 
convenience  and  facility  of  travel  over  the  highway;  and  the 
determination  of  the  necessity  for  such  lighting  in  any  particular 
ease  is  clearly  within  the  authority  of  the  board  of  supervisors  or 
other  local  legislative  body  charged  with  the  duty  to  maintain, 
manage  and  control  the  highway,  and  a  franchise  granted  for  taeh 
lighting  ii  for  ''a  lawful  purpose.''     (Id.) 

8.  Pown  OF  Court. — The  action  of  the  governing  body  in  granting 
a  franchise  for  the  lighting  of  a  highway  is  not  subject  to  revision 
1^  the  court,  in  the  absence  of  any  showing  that  there  has  been  an 
abuse  of  discretion  or  excess  of  jurisdiction.     (Id.) 

4.  UsB  OF  Lighting  Polbs  and  Wntss  fob  Elbotbio  Powbb. — The 
fact  that  the  poles  and  wires  used  for  lighting  purposes  were  also,  by 
the  terms  of  the  franchise,  to  be  used  for  the  transmission  of 
electricity  for  electric  power  for  private  uses,  does  not  aifect  the 
validity  of  the  franchise  for  lighting  the  highnmy.     (Id.  ) 

5.  AonoN  OF  Ejbcticxnt^Pleading  of  Fbanohisb  nv  Dbfensb. — In 

an  action  of  ejectment  to  recover  the  possession  of  the  portion  of  the 
highway  adjoining  plaintiff's  premises  on  which  the  poles  and 
wires  were  erected,  in  the  pleading  of  the  franchise  in  defense,  it 
is  not  necessary  to  allege  that  the  board  of  supervisors  determined 
the  necessity  for  lighting  the  highway;  but  it  is  sufficient  to  aver 
In  substance  that  the  order  granting  the  franchise  was  duly  given 
or  made;  nor  is  it  necessary  to  allege  that  the  board  of  supervison 
f  OsL  App.— 56 
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STBEETS,  BO  ADS  AND  HIGHWAYS  (Continued). 

entered  into  a  contract  with  the  defendant  for  the  lighting  of  the 
road.     (Id.) 

6.  Ayerment   or   Ordinance — Implication. — Although   an   ordinance 

granting  the  franchise  is  not  directly  pleaded,  the  averment  being 
that  '' defendant  only  claims  the  right  to  use  the  portion  of  said 
highway  .  .  .  under  and  bj  yirtue  of  the  said  ordinance  and  fran- 
chise, ' '  still  considering  the  answer  as  a  whole  it  sufficiently  alleges 
the  enactment  of  an  ordinance  granting  the  franchise,  as  against  a 
general  demurrer  to  the  answer.  The  granting  of  the  franchise 
alleged,  which  could  only  be  by  ordinance,  implies  that  it  waa 
done  in  pursuance  of  an  ordinance.     (Id.) 

7.  Bemedy   by   Ejectment. — If   the   franchise   granted   were   wholly 

without  authority  of  law,  ejectment  by  the  abutting  owner  of  half 
of  the  roadway  would  be  a  proper  remedy.     (Id.) 
Bee  Dedication,  10-17. 

SUBBOGATION.    See  Mortgage,  1-8. 
BTJMMONS.    See  Quieting  Title,  1,  t. 

8UPBEME  CX)UBT. 

1.  Action  to  Becovee  $8,000  foe  Watee  Supplied  to  County — ^Ap- 
peal— Jurisdiction  op  Supreme  Court — Transfer. — The  supreme 
court  has  exclusive  jurisdiction  of  an  appeal  from  a  judgment  in 
an  action  to  recover  the  sum  of  $8,000  for  the  supply  of  water  to  a 
county  for  use  on  its  highways;  and  when  such  appeal  is  improp- 
erly taken  to  this  court,  it  will  be  transferred  to  the  supreme  eourt. 
(Wright  V.  County  of  Sonoma,  567.) 

t.  Action  for  Damages  Exceeding  $2,000 — Geoss-oomplaint  rem  In- 
junction— AppEAir— Jurisdiction  of  Supreme  Court. — ^Where  the 
plaintiff  brought  an  action  to  recover  damages  for  personal  in- 
juries in  excess  of  $2,000,  and  the  defendant,  besides  answering, 
fQed  a  cross-complaint  for  an  injunction  to  restrain  plaintiff  from 
the  commission  of  a  nuisance,  and  the  judgment  was  for  the  de- 
fendant, from  which  and  from  an  order  denying  plaintiff's  motion 
for  a  new  trial,  the  plaintiff  appealed,  the  supreme  court  has  ex- 
elusive  jurisdiction  of  such  appeal,  and,  when  taken  to  this  eourt,  it 
must  be  transferred  to  the  supreme  court.  (Bandall  v.  Freed,  553.) 
See  Appeal,  13;  Injunction;  Mechanics'  Liens,  15;  Mortgage,  1. 

BUBETY. 

1.  Principal  and  Surety — ^Payment  of  Note  by  Surety— Ermi- 
GUiSHMENT — ^ASSUMPSIT — STATUTE  OF  LIMITATIONS. — The  paymeB* 
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of  a  note  hj  a  suretj  extinguishes  the  obligation  of  the  principal 
thereon ;  and  the  onl^  remedy  of  the  suretj  is  an  action  of  assumpsit, 
based  upon  the  implied  obligation  of  the  principal  for  money  ex- 
pended for  his  benefit.  Such  action  is  barred  by  the  lapse  of  two 
jears,  from  the  payment  of  the  money.     (Bray  ▼.  Cohn,  124.) 

t.  AonoN  UPON  Undertaking — Cause  of  Action  Against  Surety  not 
Alleged — Execution  and  Deuyert  of  Undertaking. — If  a  com- 
plaint on  an  undertaking  against  a  surety  fails  to  allege  or  show 
that  the  defendant  executed  or  delivered  the  undertaking,  it  does 
not  state  a  cause  of  action,  and  a  general  demurrer  thereto  should 
have  been  sustained.  (Saa  Francisco  Sulphur  Co.  t.  Aetna  In- 
demnity Co.,  98.) 

S.  Leave  to  Amend  upon  Beversal. — ^Where  a  demurrer  which  should 
have  been  sustained  was  improperly  overruled  and  judgment  im- 
properly rendered  for  the  plaintiff,  upon  reversal  of  the  judgment 
the  plaintiff  will  be  allowed  leave  to  amend,     (Id.) 
See  Claim  and  Delivexji  1-5. 

TAXATION. 

1.  Tax  Title  Under  Stats— Orjections  Concluded  bt  AuTHORiTTd— 
Where  the  state  had  acquired  a  tax  title  under  a  certificate  of 
•ale  and  deed,  which  had  passed  from  the  state  to  defendants,  is 
an  action  to  quiet  title,  who  had  prevailed  in  the  action,  all  ob- 
jections to  the  tax  title  eovered  by  the  decisions  of  the  supreme 
aourt  in  Baird  v.  Monroe,  150  Cal.  560,  [89  Pac.  352],  and  Bank 
of  Lemoore  v.  Fulgham,  151  Cal.  234,  [90  Pac  936],  are  eon- 
eluded  by  the  authority  of  those  cases.     (Phillips  t.  Cox,  308.) 

t.  Beoitals  in  Certificate  and  Deed  to  State — Sale  for  "Delin- 
quent Taxes." — Held,  that  the  recitals  in  the  certificate  of  sale 
and  deed  to  the  state  that  the  sale  was  for  ''delinquent  taxes," 
required  in  sections  3776  and  3785  of  the  Political  Code,  were  sub- 
■tantially  made  as  so  required,  the  term  "delinquent"  being  used 
in  each  in  relation  to  the  taxes  for  which  the  property  was  sold. 
(Id.) 

A.  Power  of  Legislature  to  Make  Deed  Conclusivs  Evidence  of 
Regularity. — The  legislature  had  power  to  make  the  deed  to  the 
state  conclusive  evidence  of  the  regularity  of  all  proceedings,  which 
it  might  have  dispensed  with  in  the  first  instance.     (Id.) 

4.  Power  to  Make  Tax  Collector  Agent  to  Sell  State's  Title. — 
There  is  no  constitutional  objection  to  the  power  of  the  legisla* 
tore  to  make  the  tax  collector  the  agent  of  the  state  to  sell  its 
title  to  the  highest  bidder  for  cash.     (Id.) 

ft.  Effect  of  Tax  Deeds  and  Copies  of  Delinquent  List. — ^The  de- 
cision upon  a  former  appeal  that  tax  deeds  were  evidence  under 


Digitized  by  VjOOQ IC 


TAXATXSr 


tn  coikctor'0  Hkm  Ifait  1km  mi^pmal  ^dimqamt  firti 
fciolwii  wcM  liiufMui  dniaf  tho»  jvup  tti  hi*  f 

Om  •■om  ito^  WB0  niKamiTf  pcniOM^  ttM   In 

fmamnaUd.    (U.) 
i*  Lcrr  or  TAzat—Dnp  Pkimast  Btiwbw    Bern—  < 
8c»KADn»— WAim  or  0*JBcnni.^4JBdv  As  ate 
4m&B  mn  primaiy  eridesM  of  th«  Itiy  of  Ifco  taxai^  m 
of  proof  woo  i^OB  iko  plaiatiff  to  piofo  As  eoatmy. 
hordes  wmo  not  wrtaiiied,  am  objeetioB  aot 
that  BO  ordiiiaiieo  waa  offered  to  ovideaet  to 
toiM,  Mat  bo  deemod  waiTod.    (Id.) 

iaoDoad^d^ff. 

TENANTS  IN  COMMON. 
L  TftBO  FoBMiKO  BouvDAsr  Lam.— Liiio  tioea  viMaa  traaka 

partly  on  tbo  iand  of  two  eotemuiioiii  ownen  and  form  tha  bouad- 
arj  line  between  tbom  aro  held  bj  tbam  aa  tonanta  to  anaiaw 
(Searborough  t.  WoodiOy  89.) 
t.  Waotb. — Neither  of  the  eotarminona  ownen  to  at  liberty  to  eat 
any  of  the  line  treea  without  the  eonient  of  the  other,  nor  to  out 
awaj  the  part  which  extends  into  hia  land,  if  ha  therebj  tojoraa 
the  common  property  to  the  treea.  Each  owner  to  common  has  the 
right  to  demand  that  the  owner  of  the  other  portion  ahall  ao  oae 
hia  part  aa  not  nareaaonablj  to  tojore  or  destroj  the  whola.     (Id.) 
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t.  Ctpebss  Tbbxs  BsrwiiN  Osanoi  Obohabds — Judicial  Nona»— 
PsBsuicPTioN — ^Injunction  Against  Waste. — The  court  will  tak« 
judicial  notice  of  the  flora  and  elimatic  conditions  of  the  country; 
and  it  will  be  presumed  that  the  cutting  down  of  cypress  trees  for 
firewood  on  the  boundary  line  between  orange  orchards  in  Southern 
California  is  not  a  legitimate  enjoyment  of  the  estate  in  such 
trees  by  one  of  the  tenants  in  common,  and  injunction  will  lie  to 
prevent  the  cutting  down,  injuring  or  destroying  any  of  the  remain- 
ing trees  growing  on  the  line*  (Id.) 
SeeQift. 

TB15E8.    See  Tenants  In  Common. 

TBESPASa 
1.  Action  iob  Damaobs  st  Lbssxis — Fall  of  Building  into  Ex- 

OATATION — NiGUQXNT    TBXSPASS — AMXNDMSNT     TO      CONrOBX     TO 

Pnoovs — Causs  or  Action  Unchanged. — In  an  action  for  damages 
by  leweos  for  injury  to  their  property  and  business  from  the  fall 
of  one  side  of  the  building  leased  into  an  excavation  made  by  de- 
fendants  on  adjoining  land,  caused  by  their  removal  of  shores  and 
braces  placed  to  support  the  wall  and  land  by  agreement  between 
defendants  and  plaintiff's  lessor,  and  by  picking  bricks  out  of  the 
wall  en  plaintiff's  land  to  make  niches  therein,  to  carry  out  the 
plans  and  specifications  of  a  building  to  be  erected  on  the  adjoining 
land,  an  amendment  to  the  complaint  allowed  to  conform  to  the 
proofs  without  changing  the  cause  of  action,  but  merely  to  make  the 
allegations  more  specific,  each  complaint  being  sufficient  to  sustain  a 
finding  of  negligent  trespass,  committed  by  both  defendants  appeal- 
ing, does  not  constitute  such  an  amended  pleading  as  defendants 
were  entitled  to  demur  to  or  answer  as  matter  of  right.  (Hedstrom 
V.  Union  Trust  Co.,  278.) 

i.  Showing  Bequibbd  feom  Defendants. — If  defendants,  by  rea- 
son of  such  amendment,  claim  to  be  deprived  thereby  of  an  op- 
portunity to  present  material  evidence,  upon  an  application  there- 
for, they  must  show  that  they  were  misled  by  it,  or  prevented 
from  introducing  evidence  to  rebut  that  upon  which  the  amend- 
ment is  based,  and  that  if  the  case  be  reopened,  they  will  be  able 
to  present  testimony  to  overcome  such  evidence.      (Id.) 

fi.  Evidence — ^Depth  ov  Betaining  Wall  or  Lessor— Complianci 
WITH  CiTT  Ordinance.— Evidence  was  admissible  to  show  that  the 
retaining  wall  of  the  lessor  was  built  to  the  depth  required  by 
the  city  ordinance,  and  was  a  sufficient  retaining  wall  to  that 
depth;  and  the  city  ordinance  was  admissible  in  connection  with 
■neh  evidence  to  show  such  compliance.    (Id.) 

4.  LowEB  Extension  bt  Adjoining  Owneb— Adoption  or  Wall  A9 
SurnciBMT. — Where  the  owner  of  the  adjoining  land  extended  the 
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retaining  wall  to  a  lower  depth,  to  make  it  part  of  the  wall 
erected  by  it,  and  as  additional  support  of  the  lessor's  land,  it 
adopted  his  retaining  wall  as  sufficient  for  the  purposes  for  which 
it  was  built  and  when  it  was  extended  as  a  sufficient  retaining 
wall  for  all  purposes.     (Id.) 

5.  Duty  o»  Adjoining  Ownxb  to  Support  Wall  an»  Land— Suf* 

POET  BT  Lessor. — It  was  the  duty  of  the  owner  of  the  adjoining 
land  making  a  lower  excavation  than  that  required  bj  the  atj 
ordinance  to  support  the  wall  and  land  of  the  lessor;  and  the 
fact  that  the  lessor  had  taken  precautions  to  have  his  wall  amd 
land  supported  did  not  release  the  adjoining  owner  from  ike 
duty  so  imposed  upon  him  by  section  832  of  the  Civil  Code.     (Id.) 

6.  Negligent  Trespass — Support  op  Finding. — ^Where  the  eridenee 
clearly  establishes  that  the  contractor  employed  by  the  owner  of 
the  adjoining  land  was  guilty  of  negligent  trespass  upon  the 
land  occupied  by  the  plaintiffs,  and  also  clearly  shows  that  such 
trespass  was  made  in  accordance  with  the  plans  and  epeeifiea- 
tions  required  by  the  owner  of  the  adjoining  land,  it  is  sufficient 
to  support  a  finding  that  the  negligent  trespass  was  committed  by 
both  parties.     (Id.) 

7.  Secondary  Evidence — Contents  of  Lost  Lease. — Where  it  ap- 
pears that  the  lease  made  to  the  plaintiffs  was  lost,  and  eould 
not  be  found  after  diligent  search,  the  testimony  of  the  attor- 
ney who  drew  the  lease  was  admissible  to  prove  its  contents.     (Id.) 

8.  Improper  Opinion  Evidence. — A  question  addressed  to  a  wit- 
ness as  to  whether  the  taking  out  of  the  bricks  would  weaken  the 
wall,  though  not  properly  subject  to  the  objection  that  it  called 
for  expert  evidence,  was  properly  overruled  on  the  ground  that 
it  called  for  opinion  evidence,  not  expert,  as  to  matters  of  com- 
mon observatioui  which  would  admit  of  but  one  answer.     (Id.) 

TBUST. 

1«  Action  to  Declare  Trust — Girrs  to  Wira  of  Anothb  Man — 
Estate  of  Deceased  Wife— Support  of  Findings. — ^Whera  the  find- 
ings show  that  plaintiff,  while  having  adulterous  intereourse  with  one 
who  was  known  to  be  the  wife  of  another  man,  made  her  paymeati 
of  money  intended  as  gifts  to  her,  and  that  none  of  the  property 
purchased  by  her  therewith,  or  held  by  her,  was  held  in  trust  for 
him,  and  such  findings  are  sufficiently  supported  by  the  evidenoe, 
he  cannot  maintain  an  action  to  enforce  a  trust  against  the  admin- 
istrator and  heirs  of  her  estate.     (Porter  ▼.  Douglass,  429.) 

2.  Presumption  of  Besultino  Trust  Overcome. — ^Any  presumption 
of  a  trust  resulting  from  the  furnishing  of  the  money  by  the  plain- 
tiff to  the  decedent  is  overcome  by  evidence  showing  that  tha  paT> 
ments  were  intended  as  gifts  to  the  decedent.     (Id.) 
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ft.  EviDENci — Payment  of  Burial  Expenses  Inadmissible. — ^Where 
the  complaint  shows  that  plaintiff  and  the  decedent  were  never 
married,  the  eourt  did  not  err  in  excluding  evidence  that  he  paid 
her  burial  expenses,  as  tending  to  show  that  the  deceased  was  plain- 
tiff's  wife.     (Id.) 

4.  Action  to  Establish  Teust  in  Bealty — Gifts  or  Money— Peop- 
ERTY  OP  Dependant — Support  op  Finding. — In  an  action  to  estab- 
lish a  trust  in  real  property  alleged  to  be  purchased  with  plain- 
tiff's money  it  is  held  that  there  is  ample  evidence  to  support  the 
finding  that  the  sums  of  money  paid  to  defendant  by  the  plaintiff 
were  in  the  nature  of  a  gift,  and  that  the  proceeds  of  the  money 
invested  in  real  property  in  defendant's  name  because  the  defend- 
ant's property.     (Bertelsen  t.  Bertelsen,  258.) 

6.  Evidence  —  Plaintipp's  Intentions  —  Harmless   Error  —  Mere- 

tricious Belations  op  Parties — Beliep  to  Plaintipp  not  Permis- 
sible.— The  eourt  erred  in  refusing  to  permit  the  plaintiff  to  tes- 
tify as  to  his  intentions  when  he  gave  the  money  to  the  defendant, 
and  in  permitting  her  to  retain  title  to  the  real  property,  but  such 
error  is  harmless  where  it  appears  that  when  the  money  was  given 
and  the  title  taken  in  defendant's  name  without  objection,  the  par- 
ties were  living  in  meretricious  relations,  and  the  payments  were  in 
consideration  of  a  continued  course  of  prostitution.  In  such  case, 
the  trial  eourt  was  precluded  from  granting  relief  to  the  plaintiff, 
and  its  duty  was  to  leave  the  parties  where  it  found  them.     (Id.) 

8.  CONSTRUCTIVB  TRUST — CONVEYANCE   TO   DAUGHTER   IN   LaW — ^DECEIT 

AND  False  Promises — Enporcement  Agjinst  Son  as  Donee — No- 
ncE. — ^Where  the  wife  of  plaintiff's  son  induced  plaintiff  to  con- 
vey his  property  to  her,  with  a  pretended  large  consideration,  but 
without  consideration  in  fact,  by  means  of  a  false  representation  that 
certain  parties  were  about  to  sue  a  corporation  in  which  plaintiff 
was  a  stockholder,  which  would  involve  his  personal  liability,  and  by 
means  of  a  promise  made  by  her  to  reconvey  the  property  to  him 
vpon  demand,  without  any  intention  of  performing  the  said  prom- 
Sse,  and  which  she  refused  to  perform,  she  became  a  constructive 
trustee  of  the  plaintiff,  and  where,  prior  to  her  death,  the  title  was 
passed  to  her  brother  without  consideration,  who  subsequently  con- 
veyed it  to  her  husband,  the  son  of  plaintiff,  without  consideration, 
the  constructive  trust  is  enforceable  against  him  in  equity,  regard- 
less of  whether  he  had  or  had  not  full  notice  of  the  fraud  prac- 
ticed by  his  deceased  wife  upon  the  plaintiff.  (Chamberlain  v. 
Chamberlain,  634.) 

7.  Intent  to  Preserve  Property  prom  Creditors — Estoppel  of 
f^UDULENT  Donee. — Held,  that  there  was  no  sufficient  evidence  of 
the  intent  of  the  plaintiff  to  defraud  any  creditor,  and  that  no 
eroditors  of  hia  appear  to  have  been  defrauded  in  fact;  but  that^ 
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eonceding  the  intent  of  plaintiff  to  preseire  his  property  from 
possible  sequestration  bj  any  creditor,  the  donee,  who  fraudulently 
procured  the  eonveyance  under  the  circumstances  appearing,  was 
estopped  to  take  advantage  of  any  intended  wrong  of  plaintiff  as 
to  third  persons.     (Id.) 

&  YOLUNTABY    TRANSFEBEBS    SUBJECT   TO    ObIOINAL   TBUST — ESTOPPEL 

LnoTED  TO  Bona  Fide  Claimants. — ^Voluntary  transferees  claim- 
ing under  the  defrauding  party  took  title  subject  to  the  original 
constructive  trust  chargeable  against  her,  and  cannot  claim  protec- 
tion under  the  doctrine  of  estoppel,  which  is  limited  to  bona  fide 
claimants  who  have  parted  with  value  without  notice  of  the  fraud. 
(Id.) 
9.  Plaintiff  not  Chabgbablb  With  Laches. — What  wHl  constitute 
such  acquiescence  and  laches  on  the  part  of  a  plaintiff  aa  to  bar 
relief  in  equity  must  largely  depend  upon  the  peculiar  circumstances 
of  the  case.  Held,  that  there  is  no  reason  in  this  case  for  the 
application  of  the  doctrine  of  laches  where  the  appellant  has  lost 
nothing  by  the  plaintiff's  delay  in  bringing  the  action.     (Id.) 

Bee  Bankruptcy,  3;  Deed  of  Trust;  Estates  of  Deceased  Persons, 
1;  Gift;  Interpleader. 

UNLAWFUL  DETAINER. 

1.  SUFFICIBNCT  OF  COICPLAINT—ChANGK  IN  TeBHB  OF  YkBBAL  LbASI — 

DiFFEBiNO  Statements. — The  complaint  in  an  action  of  unlaw- 
ful detainer  brought  by  a  lessee  for  two  years  against  a  prior 
tenant  under  a  verbal  monthly  tenancy  is  not  rendered  insufficient 
to  state  a  cause  of  action  because  it  avers  that  the  former  verbal 
rental  was  $35  per  month,  and  also  avers  a  notice  increasing  the 
monthly  rental  to  the  sum  of  $150  per  month,  which  was  not  paid, 
after  demand,  in  which  the  prior  rental  was  stated  at  $40  per 
month.     (Berryman  v.  Gibson,  679.) 

t.  Main  Object  of  Notice. — The  main  object  of  the  aotice  was  to 
increase  the  monthly  rent,  the  failure  to  pay  which,  after  proper 
demand,  constituted  the  cause  of  action.     (Id.) 

8.  Appeal— Absence  of  Evidengb  fbom  Beoobd— PBESUKPTtON.-^ 
Upon  appeal  by  the  defendant  from  a  judgment  for  the  plaintiff, 
where  no  evidence  is  set  forth  in  the  record  to  show  what  was  in 
fact  the  amount  of  the  prior  verbal  rental,  changed  by  plaintiff's 
notice  to  the  larger  sum,  It  must  be  presumed  in  favor  of  the  judg* 
ment  that  the  evidence  showed,  or  that  it  was  stipulated,  that  the 
prior  rental  was  in  fact  $40,  as  stated  in  such  notice,  and  that  the 
amount  was  erroneously  stated  in  the  complaint.     (Id.) 

4.  FoBM  OF  Demand  fob  Bent — ^Thbee  Days'  Notice  not  Bbquibid 
TO  BE  Specified. — A  demand  by  the  plaintiff  in  writing  that  the 
defendant  pay  the  increased  amount  of  rental  for  the  ensuing  month 
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or  months,  stating  the  amount  of  rent  due,  and  demanding  that 
defendant  paj  the  same  or  deliver  up  the  possession  of  the  prem- 
ises, is  sufficient  in  form,  and  is  not  required  b7  the  statute  to 
state  in  terms  that  the  rent  must  be  paid  within  three  dajs.  (Id.) 
6.  Statute  to  bb  Bead  With  Notics. — The  statute  fixes  the  period  of 
three  dajs,  and  is  to  be  read  in  connection  with  the  notice;  and 
when  the  period  of  three  days  has  expired,  the  tenant  has  had  notice 
for  three  days,  which  ia  in  substance  tliree  days'  notice  in  writing. 
(Id.) 

6.  Contents  or  Plaintiff's  Lease  not  Bequired  to  be  Stated. — It 
was  unnecessary  that  the  plaintiff  should  set  forth  in  the  complaint 
the  contents  of  the  lease  that  he  had  acquired  from  the  owner  of  the 
property.  The  lease  alleged  was  in  effect  a  conveyance  from  the 
owner  to  the  plaintiff  for  the  purposes  stated  for  the  term  of  two 
years.     (Id.) 

7.  Bights  of  Lessee. — The  lessee  for  years  had  the  right  to  terminate 
the  monthly  tenancy  of  the  prior  tenant,  or  to  change  the  terms  of 
such  tenancy  by  a  proper  notice  in  writing  to  that  effect.     (Id.) 

8.  Vacation  of  Verdict  for  Defendant  on  Court's  Own  Motion.— 
In  an  action  of  unlawful  detainer,  where  it  appears  that  ten 
months'  rent  was  unpaid,  and  that  the  plaintiff  was  dearly  en- 
titled to  a  verdict  for  the  possession  of  the  premises  and  for  the 
whole  rent  due,  the  court  might  properly  have  directed  a  verdict 
for  the  plaintiff,  and  a  verdict  for  the  defendant  might  properly 
be  set  aside  by  the  court  on  its  own  motion  under  section  662  of 
the  Code  of  Civil  Procedure.  (Occidental  Beal  Estate  Co.  ▼. 
Gantner  ft  Mattem,  727.) 

0.  Becitals  in  Settled  Statement — ^Bequest  bt  Attorney — Order 
ON  Court's  Motion — Conclusiveness. — Where  the  statement  on 
appeal  shows  that  plaintiff's  attorney  asked  for  the  order  and 
ealled  the  attention  of  the  court  to  section  662  of  the  Code  of  Civil 
Procedure,  and,  after  stating  the  verdict,  expressly  recites  that 
''the  court  vacated  the  verdict  of  its  own  motion"  on  both  the 
grounds  stated  in  that  section,  the  recitals  are  eonclusive  that  the 
order  was  made  by  the  court  on  its  own  motion,  and  not  on  any 
formal  motion  by  plaintiff's  attorney  for  a  new  trial.  (Id.) 
10.  Grounds  Stated— Plain  Disregard  of  Instructions  and  of  Evi- 
dence—Appeal — Order  Sustainable  on  Either  Ground. — Where 
both  grounds  stated  in  section  662  of  the  Code  of  Civil  Procedure, 
namely,  such  a  plain  disregard  of  the  jury  of  the  instructions  of 
the  court,  and  such  plain  disregard  of  the  evidence  in  the  case,  as 
to  satisfy  the  court  that  the  verdict  was  rendered  under  a  mis- 
apprehension of  such  instructions,  or  under  the  influence  of  pas- 
sion or  prejudice,  were  relied  upon  by  the  court,  its  order  may  be 
sustained  on  appeal  if  sustainable  on  either  ground.    Held,  that  the 
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order  is  sustainable  on  the  ground  of  such  a  palpable  disregard  of 
the  evidence  as  to  show  prejudice  on  the  part  of  the  jury.     (Id.) 

11.  Tender  or  Bent  Refused  not  Kept  Good  bt  Deposit — ^Refusal 
10  Pat  Rent  on  Demand. — ^Where  the  tenant  tendered  the  rent 
each  month  in  advance  to  the  vendee  of  the  lessor,  who  refosed 
the  same,  but  the  tenant  did  not  keep  the  tender  good  bj  deposit 
thereof  in  bank  to  the  credit  of  the  lessor,  and  such  tender  and 
refusal  continued  for  ten  months,  such  grantee  was  entitled  to  de- 
mand the  whole  amount  of  the  rent  due  for  the  ten  months  or  that 
the  tenant  surrender  possession,  and  upon  his  failure  to  make  soeh 
payment  within  three  da3r8,  the  plaintiff  is  entitled  to  reeover  the 
premises  and  the  whole  rent  due.     (Id.) 

II.  iNsurnciENT  Plea  in  Abatement — Pendency  or  Pbiob  Apfbaz«— 
Determination  Betore  Plea. — In  an  action  of  unlawful  detainer, 
where  plaintiff  claimed  title  under  a  confirmed  executor's  sale  of 
the  ranch  involved  in  the  aetion,  and  defendant  claimed  under  a 
prior  lease  from  the  executors,  conditioned  for  surrender  thereof 
upon  thirty  days'  notice  to  quit,  subject  to  compensation,  which 
was  tendered  by  plaintiff,  upon  giving  such  notice  and  refused, 
where  the  only  defense  to  the  action  is  a  plea  in  abatement  that  the 
lessee  appealed  from  the  decree  confirming  plaintiff's  title,  and  that 
the  appeal  was  pending  when  the  action  was  commenced,  but  was 
determined  before  the  answer  was  filed,  the  plea  in  abatement  is 
insufficient,  and  a  demurrer  thereto  was  properly  sustained.  (Buh- 
man  ▼.  Nickels  ft  Brown  Bros.,  592.) 

IS.  Matter  in  Abatement  must  Exist  at  Time  or  Plea. — ^Matter 
in  abatement  of  the  plaintiff's  action,  to  be  available,  must  exist 
at  the  time  of  the  filing  of  the  plea;  and  a  plea  of  a  prior  actioii 
pending  is  ineffectual,  unless  it  is  pending  at  the  time  of  the  plesL 
(Id.) 

li.  Plea  or  Determination  or  Appeal — Character  or  Determina- 
tion NOT  Stated — Atfirmange  Judicially  Noticed. — Where  the 
plea  of  the  pendency  of  the  former  appeal,  when  suit  was  brought, 
showed  its  determination  before  plea,  but  did  not  state  the  char- 
acter of  the  determination,  the  fact  that  the  decree  of  confirmatioii 
of  sale  appealed  from  by  the  lessee  was  affirmed  will  be  judicially 
noticed  by  this  court     (Id.) 

Iff.  Measure  or  Damages — ^Valub  or  Use  and  Occupation — ^Admis- 
sion IN  Answert-Treblb  Rent  not  Involved. — ^Where  the  amount 
of  the  monthly  value  of  the  use  and  occupation  of  the  premises 
wrongfully  withheld  is  alleged  in  the  complaint  and  not  denied 
in  the  answer,  the  total  value  of  such  use  and  occupation  from 
the  date  of  the  action  to  the  date  of  the  surrender  of  possessloB 
by  the  defendant  was  properly  adjudged  as  the  measure  of  dans- 
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ages  under  section  3334  of  the  Civil  Code.  The  lease  having  beem 
properly  terminated  by  notice  before  suit,  the  trebling  of  tba 
amount  of  monthly  rent  is  not  involved.     (Id.) 

VAGBANCY.     See  Criminal  Law,  125-129. 

VENUE.    See  Place  of  Trial 

WASTE.     See  TenanU  in  Commoa. 
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